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C A S E S' 


ARGUED AND DETERMINED 

IN TIIK 


1817. 


Court of COMMON PLEAS, 

AND 

OTHER COURTS, 

IN 

Micliaclnias Term, 

In the Fifty-eighth Year of the Reign of Geoiigf. Ill, 


Miteoud V. Elliott, (a) 

HIS case, sent by the Master of llic Rolls lor the Held, that a 
opinion of this Court, stated in substance as fol- 

1 rr 1 1 , . . . the crown, ex- 

lows: King iA7/7;y the 8th, being seised, in right of his pcctant on the 

crown of England, of the tenements hereinafter men- determination 

of an estate 
tail, granted 

by the crowui to a subject for services, was not barred by cither of two private acts 
of parliament which had been passed for confirming a settlement of the estate made 
by the tenant in tail, which settlement purported to bar such reversion, both of those 
acts containing an express saving of the rights of the crown, but neither of them 
naming the crown in the body of the act ; and the second act vesting part of the 
settled estate in trustees for sale, with directions to purchase other lands with the 
produce of such sale, to be settled, in lieu of the lands sold, to <he same uses as ex- 
pressed in the former act. 

It was also held, that the trustees could not pass a fee simple in the settled lands, 
which they had sold under the second act, in conformity to the powers therein given 
to them. 

(^i) Dallas J. was absent during the argument of this case, 
on account of indisposition. 

VoL. VIII. D 


tioned, 
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CASES IN MICFIAELMAS TERM 


18f7. tioncd, in consideration of the good and gratuitous 
services ndriormed by liis servant Sir Gilbert Talbot to 
^ him and nis fatliei^ and to be performed thereafter, did, 

Elliott, by a certain grant, duly made in the 4th year of his 
reign, duly give and grant to Sir Gilbei't Talbot^ his 
majesty’s manor of Bijrfield Abbott^ otherwise BirfiehU 
witli its appurtenances, in the county of Bciks^ and all 
liis majesty’s lands and tenements, rents, reversions, and 
services, with their appurtenances, in Birfield aforesaid, 
which wore in the hands of his majesty, to hold to the 
said Gilbert Talhot and the heirs male of his body law'- 
lidly begotten, of his said majesty and his heirs, by the 
service of fealty only. 

After this grant was made, the tenements and pre- 
mises, with the appurtenances, so granted, descended to 
and legally vested in Charles Earl and only Duke of 
Shrexvalrtnij, as heir male of the body of Gilbert Tal- 
bot, The Duke of Shreii'sburij died without issue 
male, and, after his deaths an act of parliament was 
})assed, (tJth Geo. 1.) intituled ‘‘ An act for annexing 
the late Duke of Shre^iSislmri/^ estate to the earldom 
of Shrcnii\sbu?y, and confirming Gilbert Karl of Shre^xs- 
bur^\ settlement in order thereto, and for other pur- 
poses therein mentioned.” By this act, after reciting, 
that the Duke of Shreveshuryy by lease and release of 
‘>Oth and 31.st October.^ 1700, after iliilure of issue male 
of his body, and other uses then determined, settled all 
his manors, messuages, ftirms, advowsons, rectories, 
tithes, lands, tenements and hereditaments whatsoever, 
situate in the several counties of Berks and seven other 
counties named, any or either of them, or elsewhere in 
the Jcingdom of England or Irelaiuf whereof or wherein 
he, or any others in trust for him, hail any estate of 
inheritance, to the use of George Talbot^ third son of 
Gilbert Talhot (the uncle of the said didio,) for life, 
1'^ sans 
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sans waste ; remainder to trustees to preserve contingent 
remainders; remainder to the use of the* ^rst and 
other sons of George Talbot successively in tail male, 
and, for want of such issue, to the use of Holm Talbot 
(eldest son and heir of Thomas Talbot^ deceased), for 
life, sans waste; remainder to trustees to preserve con- 
tingent remainders; remainder to the use of the first 
and other sons of John Talbot successively in tail male ; 
and, for want of such issue, to the use of SirVo7/72 
Talbot for life, with remainder to the use *of his 
first and other sons successively in tail male; and, for 
want of such issue, to the use of the Duke of Sfmervs^ 
burij, his heirs and assigns fdi* ever, with power to make 
jointures and leases as therein mentioned ; and, also, 
reciting, that the Duke oi' Slmewsbimt/, by his will, dated 
1 9th Jul^, 1 Y 1 2, settled certain other manors, lands, 
tenements, &c. in the same mminer as the former 
manors, kc. were settled, and confirmed such former 
settlement: and, further reciting, that the Duke of 
Shrexvsbu7y, on the 1st Febrnary^ 1717, died without 
issue; whereby the title of Earl of Shrewsbwy^ and 
the reversion and inheritance of the settled manors, 
lands, tenements, &c. descended to the Right Ho- 
nourable Gilbert then Earl of Shrewsbury, eldest son 
and heir of Gilbei't Talbot (uncle of the duke) : and, 
further reciting, that Sir John Talbot died without 
issue male, in tlft? life-time of the Duke of Shrcxi^sbwy : 
and tliat, by lease and release, dated the 3d and 4th of 
March, 1718, in consideration of a marriage then in- 
tended between George Talbot and Manj Fitz^williaviy 
and 1300/. portion, Gilbert Earl of Shrewsbury, Geoigc 
Earl of Cardigari, William Lord Bishop of Salisbury^ and 
Sir John Stanley (parlies to the release), according to 
their respective estates and interests, granted to Richard 
Lord Lumlry, Ncvill Ridley, (also }>aiTies tliereto,) 
B 2 and 



MlTFORU 
V. * 

Elliott. 
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I SI 7. 

MlTFOIlD 


Elliott. 


and their heirs, all the manors, freehold messuages, 
farms, advftwsons, rectories, tithes, land.?, &c., situate 
in the counties of Salop, JVorreslcr, Berks, Chester, Stqf-^ 
Jord, Oxford^ nvA 7/As or elsewhere, the kingdoms 
of Great Britain and Ireland, (with certain exceptions:) 
To liold to them and their heirs, as to the manors, lands, 
tenements, and hereditaments, in the said counties of 
Salop, Worcester, and Berks, to the use of Richard Lord 
Fitzimlliam and Geoi'ge Pitt, (also parties to the said 
release,^ their executors, administrators, and assigns, 
I'or the term of 99 years, if George Talbot and Mary 
Fitzxvilliam should jointly so long live ; upon trust, to 
raise the clear annual sum jf dOO/. for the said Mary, 
during the said term, for her separate use ; and upon 
further trust, to permit George Talbot to receive the 
residue of the rents and profits during the term : and as 
to those manors, anyi all and every other the manors, 
&c., by the indenture bargained and sold (except as 
therein is excepted), to the use oi George Talbot, for life, 
sans waste, remainder to trustees, to preserve contingent 
remainders ; and, after his decease, to the use and intent 
that Maiy Fitzrjoilliam should receive, out of all the said 
manors, &c., the clear annual sum of 1500/. for life, 
for her jointure, with power of distress for non-pay- 
ment thereol', and chargeable therewith, to the use of 
Richard Lord Viscount Fitzmlliam and George Pitt, 
their executors, administrators, and 9 ,ssigns, for 200 
years, for the better raising the said rent-charge of 
1 500/., and securing the same ; and after the expiration 
or other sooner determination of the said term of 200 
years, to the use of the first and other sons of George 
Talbot, on the body of Mary Fifztvillia?n, to be begotten, 
in tail male successively ; and for want of such issue, as 
to the said manors, &c., in the said counties of Worcester, 
Salop, and Berks, to the use of the said Richard Lord 
Viscount Fitzrvilliam, Sir Jolm Webb (party to the re- 
lease) 
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lease) and George Pitl, their executors, administrators, 
and assigns, foV 500 years, sans waste (which* term hath 
since been determined), upon trust, fgr raising 20,000/., 
and maintenance for the daughters of George Talhol^ 
on the body of Mary Fitzmlliam^ to be begotten, in case 
they should have no issue male; and as to the manors, 
&c. in the counties of Worcester' y Salop^ and Berks, from 
and after the determination of the said term of 500 
years, and also as to all other the manors, &c., thtrein- 
before limited, to the use of the first and all oAer the 
.sons of George Talbot, on tlie body of any after-taken 
wife, to be begotten in tail male successively ; and for 
want of such issue, to the flse of John Talbot, of Long-- 
ford, for life, without impeachment of waste, remainder to 
trustees to preserve contingent remainders, remainder to 
the use of the first and other sons of John Talbot, in tail 
successively; in which release there jvas a power to George 
Talbot, and also to John Talbot, when he should be in 
the actual possession t»f the manors and premises, to 
make jointures to any women they should inany, Jiot 
exceeding the yearly value or sum of 2000/. a year, with 
power also to lease the said manors, &c. (exce])t as 
therein excepted) for 21 years, or three lives ; and re- 
citing, that, after the deaths of Gilbert Earl of S/n'cws- 
burp, George Talbot, uiitl John Talbot, and failure ol 
issue male of their respective bodies, the title of Earl of 
Hihrewshurp would, by virtue of letters patent, by course 
of descent, and jwr formam doni, come to William 
Bishop of Salisbury, and the heirs male of his body ; it 
was thereby agreed, that Gilbert Earl of Shrexvsb?in/, 
George Talbot, William Bishop of Salisbmp, and Charles 
'Talbot, should apply for obtaining a private act of, par- 
liament, for settling the said manors, &c., on William 
Bishop of Salisbury, and the issue male of his body, after 
the death of Gilbert Earl of Shrewsbnny, George Talbot, 

B o and 


18 * 17 . 


Mitford 


T/. • 

Hluoit. 
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MlTFOilD 

.•v» 

Elliott. 


and Johfi Talbot^ and failure of issue male of their 

bodies, in ?;uch manner as should be fidvised: And 

further reciting, that the said Gilbert Earl of Shrews • 

c 

bury was desb’ous that the settlement should be further 
extended, in such manner as was thereinafter mentioned, 
and that the manors, &c. should be annexed to the title 
of Earl of Shrewsbury^ in such manner as was thereinafter 
expressed, for the better and more honourable support 
of thiJ title. It was, at the petition of Gilbert Earl of 
Shrewsbury, George Talbot, JoJm Talbot, William 'Talbot 
Bishop of Salisbury, and Charles Talbot, son and heir 
apparent of the Bishop, Edward Charingion and Henry 
Talbot, younger sons of the said bishop, enacted, that the 
recited indentures of lease and release, bearing date 3d 
and 4^i\\ March, 1718, should bo thereby ratified and 
confirmed ; and that George Talbot, and his first and 
other sons, and the, heirs male of their bodies, and 
Mary his wife, and John Talbot of Long ford, and his 
first and other sons, and the heirs male of their bodies 
respectively, and all and every other person or persons 
to whom any use, trust, estate, rent, remedy for the same, 
oi* other power or interest, was, by the said recited mar- 
riage settlement granted or limited, should be enabled 
to hold and enjoy the manors and premises, according 
to the true intent and meaning of the marriage settle- 
merit, subject to certain charges ; provided that neiilier 
the first nor any other son or sons of George Talbot or John 
Talbot, or ol Gilbert oi ShrewslMry, nor any the heirs 
male or any such son or sons issuing, nor any other per- 
son or persons his or their heirs male of his or their body 
or bodies issuing, to whom any estate of inheritance of 
or ill the premises, or any part thereof, should thereafter 
come, descend, or accrue, by force of that act, who 
should, within six months after he or they should attain 
the age of eighteen years, take the oaths and subscribe 

the 



IN THE Fifty-eighth Yeah of GEORGE III. 


7 


the declaration therein mentioned, and who should from 
thenceforth continue a Protestant, until he or they 
attain the age of 21 years, should after h*e or they 
should attain the said age, and whil^ he or they should 
continue Protestants, be disabled from aliening, giving, 
granting, bargaining, selling, or otherwise conveying 
away the said manors, &c. or any other the pre- 
mises thereby settled, or any part thereof, but might 
alien, give, grant, bargain, sell, or otherwise convey 
away the same, or any part thereof, as frci?Iy and 
absolutely as he or they might have done if that act 
never had been made. The following saving clause 
was contained in the act : Saving also and reserving 

to our sovereign lord the king, his heirs and successors, 
and to all and every person and persons, bodies politic 
and corporate, their heirs, successors, administrators, 
and assigns, (other than and except tlic said Gilbert 
Earl of Shr€xs)sbury^ and his heirs and assigns, the said 
George TaVBot^ brother of the said Earl of Shrcxvshurij^ 
and the issue male of his body, and the said John Talbot 
of Long fordj and the issue male of his body,) all such 
right, title, claim, or demand whatsoever, as they, 
i‘vcry or any of them, might, could, or ought to have 
had, claimed, held, or enjoyed, in case this act had 
never been made, any tiling hereinbefore contained to 
the contrary notwithstanding.” 

Another act of parliament was made and passed, 
Geo. 3., intituled, “ An act for vesting part of the 
settled estates of the Right Honorable Charles Karl ol‘ 
ShrevDsbnrjj^ in the counties of Salop, Chester, Berks, 
Wilts, and Oxford, in trustees, to be sold, and for 
laying out the monies to arise by such sale in the pur- 
chase of other lands and hereditaments to be settled in 
lieu thereof, to the same uses, and subject to the 
same restrictions;” whereby, alter reciting the jbnner 
act, and reciting, that the Right Honorable Charles 
13 4 llirn 
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then Earl of Shrewsbury, was the heir male of George 
Talbot deceased, on the body of Mary hi# wife, his late 
grandfather and grandmother, and was entitled to an 
estate in tail male in possession of the said settled 
manors and estates, subject to the restriction imposed by 
the 6 Geo, 1 . ; and reciting, that on the decease of 
Charles Earl of Shrewsbury without issue male, the title 
of Earl of Shrewsbury, and the said manors, &c. would, 
under^ the limitations of the indenture of settlement of 
the 4th March, 1718 , and 6* Geo. 1 ., descend and accrue 
to the Honorable John Joseph Talbot, his brother, and 
his issue male; and reciting, that certain parts of the 
estates so settled and liniited consisted of undivided 
shares, and that others were dispersed in many parcels, 
and lay in a number of parishes and places very distant 
from each other in the several counties of Salop, 
Chester, Berks, Wilts,^ and Oxford ; and that, for the 
reasons therein mentioned, it would be greatly for the 
benefit of the said Earl, and those entitled hi remainder 
after him, under the limitations in the settlement and 
the act 6 Geo. 1 ,, if all the estates situate in the counties 
of Salop, Chester, Berks, and Wilts, and certain detached 
parts of the said estates in the said county of Oxford, 
were sold : and reciting, that it was desirable to pur- 
chase and act|uirc other estates in the counties of 
Oxford, Worceste?', Stafjhrd, and Chester, and that powers 
should be given to sell the estates in rfie counties of 
Salop, Chester, Berks, Wilts, and Oxford, and to Jay out 
the monies arising by the sale thereof in the purchase of 
other estates lying in the counties of Oxford, Worcester, 
Stafford, and Chester, or some of them, to be settled as 
nearly as might be to the same uses as by the said settle- 
ment and recited act of parliament were directed and 
limited, of and concerning the estates thereby settled ; 
it was enacted, on the petition of the said Charles Earl 
of Shrewsbury, and John Joseph Talbot, that all the 
manors or lordships, messuages, larms, lands, tithes, 

tone- 
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tenements, hereditaments, and premises, and undivided 
parts and sh&res thereof, situate in the counties of 
Salopj Chester, Berks, Wilts, and Oxford, limited and 
settled by the indentures of the 3d and 4th of March, 
1718, and the 6 Geo. 1., should, from and after the 
passing of the 43 Geo. 3., be vested in and settled upon 
Thomas Wright and Charles Conolly, to the use of them, 
their heirs and assigns, for ever, freed, released, and 
discharged, and absolutely acquitted, exempted^ and 
exonerated, of and from all and every the uses^ trusts, 
estates, entails, remainders, charges, powers, provisoes, 
lin7itations, and agreements, in and by the indentures of 
settlement of the 30th and»31st October, 1700, the will 
of the Duke of Shrewsbury, the indentures of the 3d and 
4th Mat'ch, 1718, and the 6 Geo. 1. respectively created, 
limited, provided, and declared, of or concerning the 
same. Upon Tt'ust, that Thoma^ Wright and Charles 
Conolly, and the survivor of them, and his heirs and 
assigns, should, with all convenient speed, with the 
consent and approbation of Charles Earl of Shrewsbury, 
to be testified by some writing under his hand ; and 
after his decease, then, with the consent of the person 
or persons who should then be in possession of the said 
estates respectively, by virtue of the limitations before- 
mentioned, in case such person should then be of the age 
of 21 years, to be testified by him, her, or them, as 
aforesaid ; and. in case of the minority of the person 
so in possession, by the autho^jity of the trustees, sell 
and dispose of all and singular the manors or lordships, 
messuages, farms, lands, tenements, hereditaments, and 
premises, and undivided parts and shares of the same 
farms, with their appurtenances, either together^ or in 
parcels, or by public sale or private contract, unto any 
person or persons who should be willing to become the 
purchaser or purchasers thereof, or of any pan or parts 
thereof; and, on the }7ayment of the purchase money 

into 
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1817. into the bank, should convey and assure the manors, 
respectively, unto and to the use of thd purchaser or 

MiTFOllD ^ . 

purchasers thereof^ and his, her, or their heirs and 

Elliott, assigns respectively, or as he or they should direct or 
appoint, freed, and discharged, and acquitted, exempted 
and exonerated, as aforesaid ; and it was further en- 
acted, that all the residue and surplus of the monies 
arising by such sale, after paying the expenses therein 
mentioned, should, as soon as conveniently might 
be, be 4aid out and invested by Thomas Wright., 
Charles Conolhj, or the survivor of them, or the heirs of 
such survivor, by direction of the Court of Chancery, 
and with the consent and approbation of Charles Earl 
of Shrewsbury, and testified as aforesaid, and, after his 
decease, then, by and with such other consent as afore- 
said in the purchase of freehold manors, messuages, farms, 
lands, tenements, tithc;s, or hereditaments, of a clear and 
indefeasible estate of inheritance in fee-simple in pos- 
session ; and of such customary or copyholi? messuages, 
lands, tenements, and hereditaments as should happen 
to be intermixed therewith, or be contiguous thereto, 
and should not exceed in value one-sixth part of tin; 
freehold premises so to be purcliased, situate within the 
counties of Oxford, Worcester, Stafford, and Chester, 
some or one of them and other neighbouring counties in 
England, or of some or one of them ; and that all ami 
singular the freehold and copyliold manors, &c. which 
should be so purcliased ghould be settled upon and sub- 
ject to such powers, provisoes, conditions, limitations, 
restrictions from alienation, declarations, and agreements 
as those manors, &c. in and by the settlement, and 
act of. 6th Geo, 1,, did then stand settled and limited, 
and subject to such of them as should be then unde- 
termined, and capable of taking cllect, or as near there- 
to as the nature of the estates to be purchased, the 


exist- 
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existence of persons, and other contingencies, would 
admit. 

In this act there was also a clause “ ISaving always 
to the king’s most excellent majesty, his heirs and suc- 
cessors, and to all and every other person and persons, 
bodies politic and corporate, his, her, and their respec- 
tive heirs, successors, executors and administrators (other 
than and except the said Charles Earl of Shrewsbury 
and his heirs male, and the said John Joseph Talbot^ 
and his heirs male, and also all and every other person 
or persons claiming or to claim any estate, right, title, 
interest, inheritance, use, trust, claim, or demand what- 
soever in or out of the several premises hereby respec- 
tively made saleable as aloresaid, or any part thereof 
under, or by virtue of the said several indentures 
of settlement, or either of them, or the act of 0 G. J 
or any of them,) all such estate, right, title, interest, 
claim, and demand wdiatsoever, of, in, to, or out of the 
said premisses, and every or any part thereof, as they, 
every or any of them had before the passing of this act, 
or could, should, or might have had or enjoyed in case 
this act had not been made.” 

After passing the act of the 43d Geo, 3., indentures of 
lease and release were made, dated respectively the Soth 
and 26th July, ISl'l, the release being between IVimias 
Wright and Charles Conolly of the hist jiart, the Right 
Honourable Qiarles Earl of Shrewsbury of the second 
])art, Henry Itobins, John llobinsy and George Henry 
llobinsy ol’ the third part; the Plaintiff of the fourth 
part, and William Stokes, gentleman, of the 5th part ; 
by which, after reciting in part the act of the 43d 
Geo, 3., and that Thomas Wright and Charles Conollij 
had, with the consent and approbation of Charles Earl 
ol’ Shrcwshiry, testified as therein mentioned, contracted 
and agreed with the Plaintiff for the sale of the se- 
veral })ieces or parcels of lands called Heath's Laml, 

situ ale 
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iiituate in the parish of Shinfieldy in the county of 
which, by virtue of the said in part last rehited act, be- 
came vested in Thomas Wright and Charles Conoll^^ their 
heirs and assigns, for the sum of 1257/. IH 5 ., including 
timber growing thereon, and that the Plaintiff had paid 
this sum into the bank of England^ in the name of the 
accountant general of the Court of Chancery, and that 
the same had been there placed, according to the di- 
rect ior^i of the last mentioned act ; It was witnessed, 
that Thomas Wright and Charles Conolhj^ wilh the con- 
sent of Charles Earl of Shrewsbuiy^ and at tlie re(|uest of 
the Plaintiff^ did, according to their estate and interest 
therein, grant, bargain, sell, dispose of, alien and release 
to the Plaintiff^ the said parcels of land called HeatJis 
Land^ unto and to the use of the Plaintiff, his heirs and 
assigns, for ever. 

The pieces or parcpls of land called HcatlHs JmiuU 
comprised in the indentures of Iciisc and release, were 
part of the hereditaments and premises which were 
granted to Sir Gilbert Talbot^ and the heirs male oi' his 
body as aforesaid, by the grant of King Hennf the 8th, 
and, at the time of passing the 4S Geo, 3., there was 
issue male of the body of Sir Gilbert 'Talbot in being. 

The question for the opinion of llie Court, was, 
whether the Plaintiili Mitford^ was seised in tee simpU' 
of the premises called Heath's Land^ mentioned in the 
indenture of release of the 26th 181^. 


Pell Serjt. (with whom was Lens Serjt.) lor the Plain- 
tiff, It is clear, that an estate tail of crown lands, 
granted by the king, in consideration of services, cannot 
be barred, so as to destroy the reversion to the crown, by 
a recovery ; but the reversionary right to the crown ex- 
pectant upon an estate tail, not granted by the king in 
consideration of services, may be barred by a recovei y : 
otherwise, by limiting the ultimate remainder to the crow iq 
'5 
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every estate tail might be made a perpetuity. Wiseman & 1817. 

case (a), and ^hohnlei/& case, (b) The first question to 

be considered is, whether the issue in tail of Sir Gil- 

bert Talbot are barred by the estate acts mentioned in Eeuott. 

tlic case ; and the next is, whether, supposing his issue 

to be barred by those acts, the outstanding reversion in 

the crown is also thereby barred ? The saving clause in 

the acts is repugnant to the intent and body of the 

acts, and therefore void (c) ; and it is to be remenibered, 

tliat, in acts for limiting estates, the intend of the 

parties to that species of conveyance (for it is no 

more) is to be considered as though such acts were 

deeds. And in this view# of the case, the decision of 

Westby v. Kiernan {d) is material ; where tenant in tail, 

with remainders over, was enabled, by a private statute, 

to pay debts and charge the estate: there, the saving 

clause in the act did not except the rights of him in 

romaindcr. So, in Boothes Cases and Opinions {e\ it is 

laid down, that an estate tail, and all the remainders, 

and the reversion depending on it, may be barred by a 

private act, though those in remainder and reversion 

do not consent tliereto. It was the whole object and 

scope of stat. 43 Geo, 3,, to bar, not only the interest 

which the party had, but also the interest which the 

crown had. The case has hitherto been considered, as 

if, by these two estate acts, the whole property had 

passed away;, but it is material, that by the statute 

43 Geo, 3., tlic trustees, wlio are to sell the estates, arc 

required to purchase other lands, which are to be vested 

to the same uses as those to which the lands granted 

to Sir Gilbei't Talbot from Henry the eighth, were limited 

{a) 2 Rep, 15. 2 IWn, yii. Riddle v. Whiter 

(/>) Id, 50. 4 1387. 

(f) Alton Wood^^ case, (^) Ambler^ 

I Rep, 40 . Ward CVi;/7, (r) Vol. ii. 400 . 
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by the settlement. To that there is a substitution of 
other lands, for those originally granted by the crown ; 
and the substitution is made with all the rights which 
attached to tl\c original estate. If, therefore, an estate 
act do not bar the remainder, what injury is it to a 
remainder-man, if he is to have one estate in lieu oi 
another and of equal value ? The foresight exercised in 
the approval of acts of this nature is great; and it is not 
to be j:;ontemplated, that any one, who has an interest 
in such oases, would not be called before the Judges 
previous to that approval. [Gibbs C. J. The interest 
of the tenant in tail is not contained in the saving 
clause ; and, though the interest of the crown is excepted 
ill the saving clause, yet, as the interest of the crow’n 
depends on the interest of the tenant in tail, the saving 
clause being so far repugnant to the body of the act, is 
void. Is there any ca^e, where the interest of the crown 
has been held an exception to this principle ?] 


Blossct Serjt., contra. There are such cases : and it 
will be necessary to go more widely both into cases and 
principles. If this had been a reversion in fee to a 
subject, expectant on an estate tail, it would have been 
barred ; but not on the principle contended lor by the 
PlaintilF. This being a case in which the reversion is in 
the crow n, the reversion is not barred by the estate acts ; 
and the rights of the crown, being expressly named in 
the saving clause, are saved by virtue of the royal pre- 
rogative. And, first, let it be considered, wliat the 
effect would be if there were no saving clause in these 
acts ? A private act of parliament does not bind the 
rights^of strangers, unless specifically named in the act, 
BarringioiC ^ case {a). In that case the point was de- 
cided : in Alton ffood'a case there w^as only the argu- 


(//) 8 Kr / f , I 
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merit of counsel. Alton Wood^s case was cited in Wal^ 18*17- 

sinaham'^ case V)j which the saving clause, was lielcl ^ 

^ ^ ^ 1*1 Mitfoud 

to be void ; not because it was repu^ant, but because , 

it was impossible to save any thing out, of an estate Eixiotiv 

which no longer existed. In Riddle v. White (h) the 
counsel said, that they had examined the case in J}?yer (c), 
and the case in Brook (r/), cited by Lord Coke in Alton 
Wood^s case, and that they did not support Lord 
Coke's proposition ; the first case being decided qi\ the 
ground, that tlie saving therein could not be understood 
to apply to future titles ; and the second on the ground, 
that saving clauses could only operate on that which 
was in es,^e at the time of Saving, and could not revive 
services, &c. extinct by forfeiture before the passing of 
the act. The point left undecided in Alto7i Wood's case 
was decided in the case of The Rrovost of Eton v. IVic 
Bishop (f Whichestn' {e). There, Uieadvowson of Kirhp 
Oxwrbhrdces was vested in tlie crown in fee by a private 
act, with a* general saving of the rights of all per- 
sons, other than lliose of the crown, the Duke and 
Duchess of Somerset and their heirs, or any of them. 

The Duke of Somerset^ the settlor, had only an estate 
lor life, and the remainder-man was Lord Fjgi'e- 
mont^ and it was there held, even against the crown, 
tliat Lord Kgremonfs remainder was saved by the ge- 
neral saving. In principle, there is no difference be- 
tween an estato for lil’e, remainder to another, and an 
estate tail witli remainder to the crown ; for neither the 
one nor the other arc barrable by common recovery. 

\^Gihbs C. J. Tlie Plaintiff’ does not contend, that, if a 
saving clause operates against the general body of the 
act, such saving clause is void ; but, that, where the 

{a) SM* (<^) li \U ParL Stat, 77., vide 

(^) ^Gnvill. 1 . 104 - lliep, 47 - 

(r) Beatipre y, Lecdcfy (t*) 3 fil/j, 

' i 
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1^17- body of the act expressly affects the right of a particular 
person, there, such person cannot avail Jiimself of a 
•'v. general saving clarse.] In The Provost case, 

Elljott, nothing could more distinctly affect the remainder than 

the vesting of a fee in the crown ; yet, there the general 
saving clause was held to protect the remainder. A pri- 
vate statute does, without doubt, operate as a common 
recovery, and will bar every estate which a common 
recovery would bar; but, where an estate cannot be 
barred By a common recovery, there it is not barred by 
a private act, but is saved by the saving clause. In 
Westhj V. Keirnan this distinction is expressly taken by 
Lord Apslcy^ and that case fs different from the case of 
The Provost of Eton^ because, in the former, there was 
tenant in tail; and in the latter only tenant for life. 
The reversion in fee to the crown cannot be barred by 
a private act, because it cannot be barred by a common 
recovery, any more than an estate tail can l>e barred by 
a private act of tenant for life, because such an estate 
cannot be barred by common recovery. Nothing that 
the tenant in tail in this case can do will bar the rever- 
sion in fee to the crown : and it may be conceded that, 
if an estate tail be created by a subject, with remainder 
over to the crown, such remainder would not be pro- 
tected; but that differs widely from a case where the grant 
is from the crown, in which the reversion is. Every 
saving clause must protect some right,* which would, 
otherwise, be affected by the general operation of the 
act : there could not be a greater inconsistency than 
that which existed between the body of the act and the 
saving clause in The P7vxmt of Eton's case. In Riddle 
V. Wkite^ there was an express enactment, that certain 
lands should be barred of all tithes, with a general saving 
of the rights of f^l persons not parties to the act ; but 
the Court held, that the rector, though not a party, was 
barred by the express enactment; which decision 
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sanctioned something more than a repugnancy between 
the act and the* saving clause, for that amounted^to a con- 
tradiction. The same doctrine is illu^rated in fVard v, 
Cecil, [Gibbs C. J. The Lord ChancelloB dealt with 
Ward V. Cecil as a question in equity ; and the question 
was, whether prior creditors by judgments and statutes 
were postponed to the mortgagee by the act. The Lord 
Chancellor gave the priority to the mortgagee in equity, 
but threw out, that the creditors might make use ol*<heir 
priorities as they could at law. In this case, the* rights 
of the crown are never brought before the legislature, 
either in stat 6 Geo. 1. or in 43 Geo. .3, The crown, 
in fact, is no party to this act^ there is not even a recital 
that the reversion was in the crown ; and, as to the po- 
sition, that the purchased lands are to be settled with 
reversion to the crown, it is not so, for they are to be 
settled to the uses of the last ante«edent settlement, in 
which no mention is made of the rever»ion in tlie crown. 
Hut, if a subject could be barred under these circum- 
stances, the crown cannot be barred, because of its pre- 
rogative ; even without a saving clause, the crown is not 
bound by statute, unless named therein, (a) The crown 
is not bound by the statute of limitations, by the statutes 
oi’ bankruptcy, nor by any act, save that where certain 
wrongs and rights are defined, which need not be 
here adverted to. Ajbrtioriy therefore, the crown shall 
not be bound l>j' a private act of parliament.] 



Mitford 


Elliott. 


Pell, in reply. Though strangers are not bound by 
private acts, that proposition will not affect this (;ase » 
for there is no stranger here. The issue in tail cannot 
object to the effect of the estate acts, because they «ire 
specifically mentioned in, and parties to the stat 6 G. 1. 
The lands had descended to Gilbert Elarl of S/irewsbaiy, 


(a) Plotiud. 240. Cow. Dig. lit. ParltamenU R. 8. 
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as issue in tail, and the stat. 6 G. 1. was passed on his 
petition. # The opinion of the Lord Keeper in Alton 
Wood^s case (a) is^ccisive, to shew that a saving clause, 
repugnant t« the body of an act, is void ; nor is the case 
referred to in Plowden^ the only case confirmatory of 
the point ; many more might be brought forward, but 
it is now too late to discuss that question. Too much 
is assumed by the Defendant, when it is urged, that the 
Lor(> Chancellor, in Ward v. Cecil, held the rights of the 
judgment creditors saved ; for that Judge only decided 
as in equity, without deciding what would be the eflect 
of a decision in a court of law. The Provost of Eton v. 
The Pishop of Winchester dbes not bear out the propo- 
sition contended for; the tenancy in that case was for 
life only ; and it was admitted, that, in the case of a 
tenancy for life, a diflercnt construction would prevail. 
It has been urged f<ir the Defendant, tliat it must be 
taken for granted, that the iiiterest of the crown had 
never been regarded, b('cnuse the crown is not named as 
a party to the act; but, it is utterly impossible that this 
fact, of the existence of a reversion in the crowr, could 
be concealed from those who were consulted before the 
acts were passed- The interest of the issue in tail must, 
necessarily, have been contemplated ; and, in making 
out the title of the Earl of Shrewsbwy, tenant in tail, it 
could not have escaped observation, that the estate ori- 
ginated from the crown, and that ihene was a reversion 
in the crown. [^Cribhs C. J. Did the Attorney- General, 
in fact, consent for the crown ? The tenant in tail must, 
necessarily, have been before the Judges and consented.] 
If the consent of the Attorney-General was necessary, 
it must now be taken, that he was consulted on the part 
of the crown, and that his consent was given. If he did 


^ 1 Rffi, 5%, b. 


not 
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not appear to give consent, the reason for his non-ap- 
pearance must* have been, that the Judges, to jvhom the 
act was referred, and the committee held, that such 
consent was not called for. But, however J;his may be, 
all was cured by the substituted lands being declared to 
be settled to the same uses as were expressed in the stat, 
6 Geo. I. [GMs C. J. The substituted lands are to 
be settled to the uses of the old settlement and act of 
parliament. Now, by the old settlement, the lands*were 
settled, ultimately, to the use of Charles Earl of ^Shrews- 
hurij^ his heirs and assigns for ever. Here is an early 
settlement and two acts of parliament; by the last 
act, the early settled landsf are to be sold, and other 
lands are to be bought and re-settled to the same uses, 
but not to the real use which existed, namely, to the use 
of the crown. The act passed, as if the crown had no 
interest in it.] The question, then, will be, whether the 
right of the crown is not saved by the 6th Geo, 1 , ; and 
if so, the rigid of the crown to the reversion being kept 
alive by that statute, is, by reference thereto, preserved 
in the substituted lands to be bought under the slat. 
43 Geo, 3 . Title under aif act of parliament, giving 
a power to trustees to sell in fee, is jaima facie a good 
title ; it is said, that such title may be defeated by a re 
versionary interest in the crown , but the argument ah 
imxmvenienii may fairly be pressed home in this case ; 
and the Court wiU pause, before they decide, that a rever- 
sionary interest of this sort in the crown, shall be per- 
mitted to overset two such estate acts as these. 

Gibbs C. J. The Court will take time to consider 
this case ; and if we entertain, ultimately, any doubt*oii 
it, we will direct another argument. It is, indeed, a 
very strong fact in this case, that, in the body of neither 
of the acts of parliament nor in the settlement is the 
C 2 crown 
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Mitford 

TU. • 

Elliott. 
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Mitiord 


• V. 

ll.LIOTT. 


crown noticed ; and it would be very Iiard to say^ thot 
the crown# was a party to these acts. W^e will certify 
our opinion. 

Cur. adv. xndt. 


The following certificate was afterwards sent. 

We have heard this case argued ; wo have considered 
it, and are ol‘ opinion, that the said George Mitford is 
not seised in absolute fee-stinplc of the said premises 
called tleathis Land^ mentioned in the said indenture of 
release of the 26*th of July^ 2814. {a) 

V. Gibbs. 

J. A. Park. 

J. Buruougu. 

(/*) For the decisions bearing on thif case, see 4 Cruise Dig, 
p. 518 105.14* 


iVcv. 6. Richard Sharp Spencer, Conusor, (a) 

Fine amended ^OPLEY Serjt. moved, that a fine, passed in the 
by msertioi| of 56th year of 3., be amended, by inserting 

known to be- the name of Sharpy on an affidavit, which stated, that, 
long to the at the time of passing the fine, it was ‘ not known that 
thnerf^paising formed part of the conusor's name, 

the fine. By the Court, 

Fiat, 

(») Gibbs C. J. was absent during the whole of this term, in 
consequence of indisposition. 
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18*17. 


Key ami Others, Assignees o# Robinson and 
Another, t». Feint. 

^jpROVER by Plaintiffs, assignees of G. and S» Robins- 
tofiy bankrupts, for a bill of exchange for 650/., 
dated 15th of May^ 1816, drawn by Geraldes and Co. 
wpon and accepted by S* Jackson, Plea not guilty. 
At the trial before Dallas J., at the London sittiftgs after 
last term, G. Robinson (who had obtained his certi- 
ficate) admitted, that S. Robinson and himself were con- 
siderably indebted to the ©efendant prior to their bank- 
ruptcy ; but stated, that the bill in question w^as given 
by them to the. Defendant, not as a satisfaction of their 
debt, but merely as a deposit for the express purpose of 
raising money upon it ; that the ^Defendant, when the 
bill was so deposited, refused to discount it, but ad- 
vanced 39/. ni bank notes, and a check ; and on a sub- 
sequent day accepted a bill of the bankrupts for 116/,. 
which he afterwards paid ; and that he promised to 
make further advances, wl#ch he never did. The Plain- 
tiffs, before the commencement of the action, demanded 
the bill from the Defendant, and tendered to him 155/., 
the amount which he had advanced upon it. Dallas .L, 
under whose direction the jury found a verdict for the 
Plaintiffs, reserved the point, whether the assignees had 
a right to recover from the Defendant, without allow- 
ing him the general balance due from the bankrupts ; 
the question being, whether this was a case of mutual 
credit within the stat. 5 G. 2. («) 


Nov. % 


prevlouf f a 
his bank- 
ruptcy, depo- 
sited a bill of 
exchange with 
J 5 ., for the 
specific pur- 
pose of raising 
money there- 
on, and B. ad- 
vanced money 
on the bill : 
Held, that the 
assignees of A, 
were entitled 
to recover 
from B, the 
amount of the 
bill in an action 
of trover, they 
having tender- 
ed to B, thf 
money ad- 
vant ed by him, 
though a gene- 
ral balance re- 
mained due 
f9:>m the bank- 
rupt to B. ; 
and that this 
did not form i 
case of mutual 
credit within 
the stat. 5 G. a. 

30 ' 


{a) c, 30. jr. 28., whereby it is 
enacted, that where it shall ap- 
pear to the commissioners that 
there has been mutual credit, 
or that there have been^ mu- 
tual debts betw'ccn the bankrupt 
and any otlicr j>er‘^on, before 

(; 


the bankruptcy, the comm^- sinn- 
ers or as' ignees shall state the ac- 
count between them, and one 
debt may be set against anotIie»’, 
and the balaiu e only rf siu 'n ac- 
count .•jhall be paid on t itlier sidc^ 
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Best Serjt. now moved to set aside this verdict and enter 
a nonsuit,! or to have a new triaJ. He contended, that, 
although the bill ^as deposited with the Defendant for 
the specific jvirpose above stated, the Plaintiffs were not 
entitled to recover, until the whole amount of the De- 
fendant’s demands against the bankrupts had been satis- 
fied ; and that this was a case of mutual credit, coming 
strictly within the meaning of stat. 5 G. 2. He cited 
Ex p$trtc Deeze (a), and Atkinson v. Elliott (Zi), wherein 
Ex jiarie Prescott was cited, observing that no subse- 
quent decision had overturned these cases, or narrowed 
the doctrine laid down by Grose and Lawmcc^ Justices, 
in the latter case ; for that the case of Stanijbrtk v. EeU 
l(ywcs (c) was decided on a collateral point ; namely, that 
one of the partners had not been made a bankrupt. 
He also cited Smith v. Hodgson* [d ) {^Dallas J. observed, 
that these cases wera collected in the case of Olive v. 
Smith (e), which was not now cited, and that in Atkin'- 
son V. Ellioifi the form of action was assiM 2 mt, with a 
set-off] Best contended, that Ex parte Deeze recognised 
the principle which he now' sought to establish. There 
the packer, as soon as he Ifed packed the goods, was 
bound to return them ; but the Court held, that he was 
entitled to retain them, not only till the price of pack- 
ing, but also till all other debts due to him from the 
bankrupt were satisfied. Here the bill was deposited 
with the Defendant for the purpose of •raising money: 
and it would counteract the beneficial effects of the stat. 

5 G. 2. if the Plaintiffs were to recover in this case; for 
the commissioners arc not to look to one single transac- 
tion, but to consider the whole of the accounts between 
the 4 )arties, and find what debts may be due on either 
Sloe. 

{d\ 4 r.it. an, 

(f) Ante, V. 56. 


(a) I Af^* xa8. 

(h) 7 T,R.37S- 

(c) j Marsh, 184. 


Dallas 
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Dallas J. This did not appear to me at the trial to 
be 11 case ormutual credit; by which expression I 
understand something different frpm mutual debts. 
Mutual credit must mean mutual trust;, now this at- 
tempt of the Defendant appears to me a gross breach 
of trust. The bill of exchange which forips the subject 
of the present action was entrusted to the Defendant 
for a specific purpose, with an express understand- 
ing, that it was not to go into the general account. 
This appears by the evidence given by the bankrupt at 
the trial, which w^as, that he obtained this bill from one 
Carlos^ and gave for it two notes, drawn by himself and 
his partner ; that he applied to the Defendant, either to 
discount it, or to advance money on it; that the De- 
fendant refused to discount it, but advanced 165/., 
promising to make further advances, which promise he 
never fulfilled ; that the bill was not left on the general 
account, but, for tlie express purpose of having money 
advanced ; tlfat, on an application for the bill previously 
to the bankruptcy, the Defendant said that he had parted 
with it on having raised 300/. or 400/. upon it; and 
that the bankrupts had gimi the Defendant no autho- 
rity to pledge the bill, which he held only as a security 
for the sums advanced. On these facts I directed the 
jiny to find a verdict for the Plaintiffs ; and I now think 
that the doctrine contended for by the Defendant 
would be an eKposition of the statute to the encou- 
ragement of fraud, and to the destruction of all its be- 
neficial effects. 


18l7. 


Key 


ny. • 
Flint. 


Park J. I am of the same opinion. I can see no 
colour for disturbing this decision of my Brother 
Dallas* 


Burro UGH J. I entirely agree with my brothers. 
The assignees, having tendered the amount of the sums 
C 1 advanced 
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18IY. 


Key 


t V. 

Flint. 


advanced by the Defendant, were, under the circum- 
stances of ^this case, entitled to recover. 

Rule refused. 


Nov.i- Musgrave and Others, Assignees of Moses 
M pDKX, a Bankrupt, v. Isaac Medex. 


'JpHE Defendant, in this case, had been resident at 
GihraltaVi receiving consignments of goods from 
the co-partnership of Mmgj'ave and Moses Medcx^ for 
sale. This co-partnership was dissolved in Junc^ 1814; 
and, thereupon, Musgrave filed a bill in Chancery against 
Moses Medex, for an jccount of the co-partnership con- 
cern ; and, a receiver having been appointed, the De- 
fendant, shortly after his arrival in this Country from 
Gihr'aUar, in August, 1814, delivered to the receiver an 
account of sales consigned to the Defendant, together 
with an account current between the Defendant and 
the co-partnership ; by which it appeared, that a balance 
of 350/. sterling was due from the Defendant to the 
partnership. Shortly afterwards, the Defendant was 
made a defending party to the suit instituted by Mm-- 
grave, who applied to the Court of Chapeery foy a writ 
of lie exeat trgno on an affidavit, which stated the ac- 
counts between the Defendant and the co-partnership, 
and made the Defendant debtor to the co-partnership, 

ing that to 

be the balance due to the house of J5. and C. The Court granted the writ for 
the smaller sum onlj ; and A. was, accordingly, held to bail for the smaller sum, 
which he paid into Court. B, became bankrupt. The assignees of B., C. being one 
of them, arrested for the larger sum. This Court refused to discharge A, out of 
custody, on the ground that this ca?c did not conic within the principle nemo debet bis 
vexari pro eddem causa* 


On the disso- 
lution of part- 
nership be- 
tween B» and 
C., C. filed his 
hill in equity 
against B* for 
an account. 

J, admitted 
that he owed 
a lialance to 
the house of 
B. ^ C., and 
made s. 
Deicndant in 
the suit in 
equity. C. ap- 
plied to the 
Court of Chan- 
cery for a wt^t 
of ne exeat 
re,gw<j against 
A. for a much 
larger sum 
than that ad- 
mitted, allcg- 


to 
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to the amount of 3387/. being the balance of the 
accounts, as therein stated. The Court refused to grant 
the writ for any larger sum than th^ balance admitted 
to be due by the Defendant, namely, the sum of 350/., 
for which sum the Defendant was accordingly arrested 
and held to bail. The Defendant gave bail for this sum, 
and, in the progress of the suit, the money was paid 
into Court, whereby the Defendant discharged himself 
from all money due to the co-partnership. The Defend- 
ant filed his answer to the suit, in August^ 18f5; and 
Mmgrwoc^ after that time, took no steps in the suit. 
Maw,? Medex became bankrupt in MarcJi^ 1817. No 
application had been madff on behalf of the assignees, 
of whom Musgrave was one ; but, on the 27th Septemher 
following, the Defendant t^s arrested at the suit of the as- 
signees, for 4000/. and upwards^ for monc\’ had and 
received by the Defendant for the use of the co-part- 
nership of Medex and Musgrave^ that being the same 
sum on accoftnt of which the wyit of ne exeat regno was 
applied for. 

Best Serjt. now moved, that the Defendant should be 
discharged out of custody, on the ground that Musgrave^ 
having before applied for a writ of nc exeat regno^ for 
this same sum, the rule of law nevio debet his vexari pro 
eddem causa applied. 

iSt’rf per Curiam. That principle does not apply to 
this case. In order to make the proceeding vexatious, 
it must clearly appear, that the cause of action is the 
same with that on which former process has been bad. 
A motion to set aside proceedings in this cour^ on 
account of a suit pending in equity, was never granted, 
ihc Plaintiff claims the whole sum in equity as well as 
at law, and the writ was granted diverso intuitu. No 

j^roiiiul 



Musgrave 


•V. • 
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Musgrave 


* 1 ;. 

Medex. 


ground is disclosed to us, on which the party ought to 
be dischai^cd. 

Rule refused. 


jvod.8, Hindle V . Bikch and Heygate, Sheriff' of 

Middlesex. 


After trial, an 
affidaYit, tend- 
ing to impeach 
a verdict by 
stating corrupt 
motives in one 
of the jurors, 
cannot be re- 
ceived. 


^CTION against the sheriff, for taking insufficient 
sureties on a replevin bond. At the trial, before 
Park J., at the London sittings after last term, contra- 
dictory evidence, as to the sufficiency and solvency of 
one of the sureties, was left t» the jury, for their deter- 
mination, by the learned Judge; ivho stated, on the 
authority of Hindle y^Blades (a), that if the sureties were 


apparently responsible, that was sufficient io discharge 
the sheriff. The jury found a verdict for the Plaintiff. 


Vaughan Serjt. now moved to set aside this verdict, 
and have a new trial, on two grounds ; first, because 
the verdict was against evidence; and, secondly, on 
an affidavit of a shcrift’^s officer, which stated, that 
after the trial, one of the jurymen said to him, One 
of your brother officers lately was served out, in 
an action of Hindle '^ : he played rde a dirty trick 
once, and I was determined to give him a lift whenever 
I could.” He admitted, that it had been decided, that 
the Court would not admit the affidavit of a juryman, 
to shew that the verdict proceeded on corrupt grounds, 
Vai^ V. Delaval ( d)y but urged, that the Court would 
receive such information from another source. 


( a ) Ante, V. aaj. S . C . ( 1 ) i T . R . ii. 
I MarsL 


Dallas 
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Dallas J. On the first point, there can be no 
ground for apfilication to the Court. The question was 
a mere question of fact for the determination of the 
jury, and they have disposed of it. The»i, as to the 
second point, 1 know of no instance, in which the loose 
declaration of a juryman, made after trial, has been re- 
ceived, to draw into question a verdict, to which he has 
been a party ; no instance is adduced, in which such an 
affidavit as that now before us has been received^ nor 
do I believe that such an affidavit ever has, in ahy case, 
been received. If such an attempt should be sanctioned, 
it would be of the worst precedent ; for it would tend to 
draw the administration of Justice into disrepute. 


1817. 



Hindle 


•V. • 

Birch. 


Park J., after speaking to the merits of the case, 
expressed himself to be of the same opinion. 

Burrough j. It would be of the most serious 
danger, if auy nonsense which a juryman chooses to 
utter could be afterwards received to impugn tl|^ ver- 
dict, which he has joined in giving. I am totally adverse 
to such a motion ; and, in the strongest way, oppose the 
granting of the rule. 

Rule refused. 


White, Demandant ; Gregory, Tenant j %. 

Herne, Vouchee. 


Q^OPLuEY Serjt. moved to amend this recovery, in Recovery 
which Peter John Everett Buchwrth Herne 

inserting an 

vouched to warranty, his name being Peter Sone John omission in 

Everett BueJevoortk Herne^ by inserting the omission. 

° the vouchee. 


By the Court, 


Fiat. 
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Nov II- 

niied out a 
ra. sa, against 
who, hav- 
ing put in hail, 
hecame bank-' 
rupt and ob- 
tained his cer. 
tificate; y/.,in 
about two 
Tnonths after- 
wards, signed 
an agreement 
to accept a 
composition 
from pro- 
vided all his 
crctUtors would 
accept the 
same ; a few 
days after the 
signature of 
the agreement 
liy A.y execu- 
tion was levied 
by him on B *s 
bail : Held, 
that the ca* sa. 
again'- 1 the 
principal, vid 
all the proceed- 
ings against 
the bail, must 
be set aside ; 
but that, as the 
bail had so 
long delayed 
their applica- 
tion, they 
could only be 
relieved on 
payment of 
costs* 


ThackerXy and Others Turner. 

Defendant was arrested at the suit of die Plain- 
tilFs in 7 rhiiiij tcrin^ 1816, whereupon special bail 
was put in. On the 1 9th November in the same year, 
the Defendant became bankrupt. A certificate granted 
by Ins .creditors dated the dth of Janiiaiy^ 1817, was 
left for allowance on the 8th, on which day notice was 
given in the gazette ; the certificate was allowed on the 
21st April following. By lyi instrument dated the lOlh 
of 1817, but not signed by the Plaintiffs till the 

14th of June following, (various creditors having come 
in from time to time between the two last-mentioned 
dates, and the Plaintiffs not having come in till the 
^ 1 4th of June,) an agreement was entered into by the 
principal part of the Defendant’s creditor^to accept the 

105. in the pound on their respective debts, if 
paid on or before the 1 0th of July tlicn next ; provided, 
that all the creditors would accept the same, and receive 
at the same time, the Defendant’s note, at two years, 
for the remaining 105. On the 21st of June an exccu- 
tion was levied on the bail for 128/. 95., the amount of 
the damages and costs in the action ; which sum was 
paid by the bail. A writ of ca. sa,, tested the 1 2th 7 t- 
hmary, 1817, was issued against the Defendant on 
the 23d of April, and delivered to the sheriff* on the 
25th, To the first ca, sa, nihil was returned. The 
first scL fa, against the bail was tested on the 7ih of 
May, issued on the 8th, and lodged with the sheriff’ on 
the 9th; the second was tested and issued on the 19th 
of Map, returnable on the morrow of Trinitp, which was 
the 2d of June ; and lodged with the sheriff on the 
20lh : and the appeurancc-day was the 6th of June, 
7 Judj:- 
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Judgment was signed against the bail on the 13th of 
June, 


TW ACKER AY 


liens Serjt. now moved to set aside the wit of ca. sa. Turner. 
with all proceedings thereon ; and also all proceedings 
against the bail; and to have the sum of 123/. 9s. 
levied on the bail, returned, on two grounds. First, 
because, the certificate being complete on the 21st 
of Aprils all subsequent proceedings had to fi:i the 
bail were nugatory. Secondly, because the Plaintiffs 
(although judgment was signed on the 13th of June) 
had, at an earlier period, entered into a contract to take 
105 . in the pound. And He urged, that although no 
time was, in point of fact, given, the Plaintiffs had, by 
that agreement, discharged the bail. 


Hidlock Serjt. shewed cause in the first instance. 
to the first ground, in order to discharge the bail, it i^ 
necessary to *shew that, when the agreement for giving 
the principal further time was entered into, the bail were 
not fixed ; and that their situation was altered by such a 
proceeding. If a principal were to give a warrant of 
attorney for payment by instalments, the bail would be 
discharged, because they would be thereby prevented 
from surrendering their principal, who would also be 
saved harmless until default in payment of the instal- 
ments ; but there is no case in which bail has been held 
entitled to enter an exoneietur^ where they were fixed at 
the time when an agreement was entered into between a 
Plaintiff and their principal. In Thomas v. Young {a) 
the bail were held to be discharged, because their situ- 
ation was altered ; for the same reason were they Jield 
entitled to their discharge in Bcmsjield v. Trcmer (h) ; and 
though the agreement is dated the 10th of Aprils it was 


{n) 1$ Eash 617 . 


(^) Ante, IV. 456. 


not 
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Thackeray 


Tubnkr. 


not executed by the Plaintiffs till the 1 1th of June; when 
the bail were fixed, having lost the time allotted to them 
to surrender their {principal. \_Burroiigh J. At the end 
of four days ex gratia after the return of the writ of 
capias ad satisfaciendum the bail arc fixed.] The bail, 
therefore, were fixed here, and in no case which can be 
cited will the bail be found to have been fixed. In 
the next place, it does not appear that the bankrupts 
ever performed the terms of the agreement ; which was, 
that thft Plaintiffs should accept 105. in the pound, 
provided all the creditors would accept the same. 
\Burrong1i J. This fact is as clear for you as the other 
is xigainst you.] There cdVtainly is some difficulty on 
the former fact, since the cases of Mannin v. Par^ 
tridge {a)^ and Willison v. Whitaker {h) ; but, in both 
cases, the bail were only relieved on jfiayment of costs. 
Briclcwood v. Annis (c} is nearly in point to prove, that, 
if a creditor, having sued out a ca. sa, against a princi- 
pal, offer to accept a composition, if his otRer creditors 
would accede to it, and give him time to make terms to 
such creditors, the bail is not discharged on failure of 
such composition. 


Leus Serjt, as to the costs, contended, that the notice 
in the Gazette having been so early as Fehimiryj the 
Plaintiffs had proceeded since in mere despite ; and that, 
after such a delay, they were not entitled to their 
costs. But, 

Tlte Court, under the circumstances of delay at- 
tending this application on behalf of the bail, relieved 
them by making the 

• Rule absolute only on payment of costs. 

(a) I A East, 599* (c) Ante, V. 614- S. C. 

(^) Ante, VII. 53. 5 . C. i Marsha 250. 

% Marsh. 383. 
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Sellers v. Bickford. 


Nov* 12. 


debt on bond, whereof the condition, (after re- 
citing that the Defendant had by indenture be- 
tween the parties, for tlie considerations therein inen- 
•tioned, sold and assigned to the Plaintiff' a lease, 
made between Gasicell and the Defendant, of tjie mes- 
suage and premises thereby demised, situate in Tot-^ 
tenham Court Road^ then in the Defendant’s occu- 
pation, for the residue of tl^e term of years by that lease 
granted ; and all the Defendant’s interest in, and good- 
will or custom belonging to his trade or business of agene- 
ral shopkeeper, and dealer in coals, carried on by him in 
the said messuage and premises) was, that the Defendant 
should not at any time or times thereafter, by himself, or 
by any other^^ersoii or persons, for or on his account, or 
for his use, benefit, or behoof, open, keep, hold, or main- 
tain, or cause or procure to be opened, held, kept, or 
maintained, a shop in the chandlery line, or as a gene- 
ral shopkeeper, or dealer in coals, wholesale or retail, 
or otherwise, in Tottenham Court Road^ or within the 
distance of three quarters of a mile from the said shop and 
premises in Tottenham Court Road aforesaid. Breach, 
that the Defendant did on his own account open, hold, 
keep, and maintain a shop as a dealer in coals in Totten- 
haitiCfmri Road^yfiiXim the distance of three quarters of a 
mile from the said shop and premises. The Defendant 
pleaded, that he the Defendant, by the leave and licence 
of the Plaintiffj did, on his own account, open, hold, 
keep, and maintain, a shop, as a dealer in coals, in Tot- 
tenham Court Road, aforesaid, within the distance of 
three quarters »f a mile from the said shop and pre- 
mises. Demurrer and joinder. 


To debt on 
bond condi- 
tioned, that 
the Defendant 
should not 
open a shop 
within a cer- 
tain distance 
of premises 
demised to 
him by the 
Plaintiff, the 
Defendant 
pleaded the 
leave and li- 
cence of the 
Plaintiff : 

Held, that 
such plea w’^as 
bad, on general 
demurrer. 


Blosset 
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S£LL£H$ 


4. V, 


BicKFOKa 


Blosset Serjt. in support of the demurrer. The ques- 
liou is, whether an obligation by deed can* be altered or 
discharged without deed. If one make a promise, he, 
to whom the promise is made, may, before breach, dis- 
charge it by parol ; but, after breach, no discharge, 
save by deed, is good, (a) Accord and satisfaction can- 
not be pleaded before breach, without deed, for it enures 
as a release of the covenant, Roberta Stoker, {b) After 
breacli, accord and satisfaction may be pleaded without 
deed, foV that is not in discharge of the jeovenant, but 
of the breach only, Peijtoc*^ case (c), Blakc*^ case, [d) 
I'he licence here pleaded is, in effect, a discharge of 
the covenant after breach, otherwise than by deed. In 
Littlcr V. Holland {e\ which is in point. Lord Kenyon 
mentions an action birought by against Bariy^ 

where it appeared, that the Plaintiff, as manager of a 
theatre, had given the Defendant a parol licence to be 
absent ; but, as the articles, on which the action was 
founded, required such a licence to be inVriting, the^ 
Court held, that the parol agreement was no answer to 
the action. If there be a covenant not to assign, a parol 
licence docs not discharge the lessee, lloe^ devi, Gregson 
v. Harrison if) ; nor can a parol agreement to waive an 
award be pleaded to an action on an arbitration bond, 
Braddick v. Thompson (g) ; for the Defendant shall not 
plead a collateral agreement by parol to invalidate a 
claim arising on deed, his only remedy being by a cross 
action. In Fortescue v. Brograve (//), the Defendant, to 
an action for breach of covenant, pleaded a subsequent 
parol agreement, and the plea was held bad. Blemer- 


Com, Dig, Assumpsitt 

tit. G. 

(^) Palmer^ iio. 

(r) 9 R^p, 77* 

(</) hRep,AA* 


(r) 3 590. 

(/) %T,R,4%5- 
(g) S EasU 344. 
(b) Styles, 8. 


hasset 
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ha^^et V Pierson {a\ and Hayford v. Andrews {b\ shew, 
that where a parol agreement to defer paymeht of the 
money due on a bond, is pleaded, such plea will be bad. 
The covenant not to assign without writing i^ introduced 
into leases, for the express purpose of enabling the les- 
sor to licence an assignment, without a release or deed. 

Onslow Serjt. contri admitted, that, as the cases were 
settled, he could not say that the condition was^ Vbid ; 
he was proceediftgj but the Court interposed. 

Dallas J. We have not a grain of doubt upon this 
case. To argue with effect, the Defendant must con- 
tend that a covenant, that is an obligation by deed, 
can be discharged without deed by licence in writing. 
Braddick v. Thompson is in point; and Thompson v. 
Brown (c), lately decided in this court, governs the 
present case. ^ 

Judgment for the Plaintiff. 

(a) 3 Lev, 234. (b) Cro, EHz, 6^7. 

(f) Ante, VII. 656. S,C, i B, Moore, 358 



Harvey v. Goodford. 


Nov, I a. 


^ WRIT of capias ad respoHdendwu had issued against A declaration 

the Defendant, returnable in Michaelmas term last, was delivered 
n^i 1 1 • -IT -.1 1 ontheessoign 

1 he declaration was delivered on the 20th Jannaiy^ the es- day of Hilary 

soign day of lldary term, indorsed to plead within the four 

first days of that term ; when it was objected to, as being 

was* obtained 

by the Defendant. In that term a rule to plead was given, but no demand of plea 
was made. The PlaintifF having, in Triniy term, signed judgment as for want of a 
plea: Held, that the judgment was irregularly signed, that all the proceedin 
thereon must be set aside, and all furtlier proceedings be stayed. 


VoL. VIII. 


1 ) 


too 
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Harvey 


n), 

GoODFORp. 


too late for a plea of that term, and returned to the plain- 
tiff’s attof'ney. On the 2 1 st of January the declaration 
was again delivered, when an imparlance till Easter term 
was obtained. In that term a rule to plead was given, 
but no demand of plea was made ; whereupon, on the 
first day of last Trinity term, a second rule to plead was 
given. On the 9th of June^ a demand of plea was made, 
and on the following day judgment was signed. 

Pdl Serjt. on a former day had obtained a rule nisi 
to set aside the judgment in this case, and all proceed- 
ings thereon for irregularity, with costs ; and also to 
stay all further pi'oceedings. 


Onsl&m Serjt. now shewed cause against the rule, con- 
tending that, under these circumstances, tlie Plaintiff 
was entitled to judgment. But 


The Courts on communication with their officer, held, 
that the judgment was irregularly signed ; for, the de- 
claration being delivered on the essoign day of Hilary 
term, it was too late for a plea of that term : the De- 
fendant, therefore, had an inijmrlarice to Easter term, 
w'hen the Plaintiff failed to deniaiul a plea, but signed 
judgment as of Trinity term. They, therefore, made 
the rule 


Absolute. 
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Holmes v » Bloog. 


Nov* if* 


j^SSUMPSIT for money paid to the Defendant by Plaintiff, an 

the Plaintiff, during his infancy. The declaration entered 

” T»i V partner- 

consisted of the common money counts. Plea, the ge- an 

neral issue. At the trial, before Park J., at the London adult. The 

'sittings after term, 181 7, it appeared, thatin Afarch^ aTea^e^^orpre- 

1816, the Plaintiff had entered into partnerships in the mlscs from the 

trade of shoe-making, with Taylor^ an adult ; and, for ^Defendant, for 

the purpose of carrying on that trade, the partners took a carrying on 

lease of certain premises froAi the Defendant. The lease their trade ; 

purported to be granted by the Defendant, in consider- 

ation of 313/. paid by the Plaintiff and Tat/loVy the re- was paid for, 

ceipt whereof from the Plaintiff and Taijlor was indorsed 

- fant in cash, 

on the lease. Of this sum, 157/. (the money, to recover 

which this action was brought) was paid down by the half by billn 

Plaintiffj in *the presence of Taylor ; and bills were ^^gfe^dant and 

drawn by the Defendant for the remainder of the sum, accepted by 

find accepted by the Plaintiff, in the joint names of him- fhe^ Phuntiff, ^ 

self and his co-partner, Taylor, I'he first of these bills names of hlm- 

was payable at four months. At the time of these self and part- 

transactions, the Plaintifi‘ was an infant ; he became of the^day 

age in Jime^ 1816, and, on the day follow ing that event, after he be- 

he dissolved the partnership with Taylor ; but his name came of age, 

. , dissolved the 

remained over ll^e door for three weeks afterwards. In partnership; 

September^ 1816, Taylor ci\iQVQ(\ into a new arrangement and four 

w'ith the Defendant, by wdiicli he got a remission of part after 

® ^ ^ such dissolu- 

of the rent, and the taxes w^ere paid for him by the tion, the De- 
Defendant. When the first bill became due, it was dis- fendant sued 
honoured, and the Defendant sued Taylor alone ; liione 

compromised the action without the knowledge of the one of the 

bills, accepted 

a surrender of the lease from him, abandoned his action, and destroyed the other 
bills : Held, that these facts ought to have been left to the jury to determine whether 
the Defendant had not dispensed with formal notice and disaffirmance of the con* 
tract, and that the Plaintiff had been improperly nonsuited. 

D 2 Plain- 
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Holmes 


•V, 

Blogg. 


Plaintiff, by surrendering the lease to be cancelled. The 
bills not clue were then destroyed. A book kept by the 
Plaintiff, containing particulars relative to the partner- 
ship account^ was produced ; wherein the sum in ques- 
tion was entered in his own hand-writing, amongst other 
payments made by him, as a payment on account of 
the partnership. Park J. was of opinion, that this money 
having been paid upon a partnership account, could 
not l?e Recovered back by one of those partners, on whose 
account the payment was made; but, independently of 
that, expressed himself to be of opinion, that as the lease 
of March, 181 (>, was only voidable, the infant ought to 
have avoided it, within a reasonable time after he came 
of age. The infant dissolved the partnership the day 
after he came of age, and might, therefore, have avoided 
the lease at an earlier period. On these grounds, the 
learned Judge nonsuited the Plaintiff. 


Best Serjt., in the last term, had obtained a rule nisi 
to set aside the verdict, and have a new trial. 


Copley Serjt. now shewed cause. If an infant continue 
in possession, after his full age, of lands demised to him 
during his minority, he affirms the lease, and makes 
himself liable for arrears of rent incurred before, (a) If 
one leases to an infant, which purports a benefit to him, 
there is no need of any positive act of confirmation ; if^ 
indeed, he docs any positive act of confirmation, he is 
bound in an instant. In order to the avoidance or con- 
firmation of such a contract, the infant must make his 
election within a reasonable time. In Doc, dem. Bronifield, 
V. Smith {h), the delay of a year was held unreasonable ; 
but the Court said, that if notice had been given 
within a week or a fortnight, such notice would have 

(a) i Ro.Abr, 731. L 45. (b) % T, R, 436. 

been 
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been reasonable. The principle of that case is appli- 1^17. 
cable here, for the Plaintiff continued in fA)ssession, 
as far as the knowledge of the lej^sor extended, for • 

four months. {Dallas J. The case o& Doe^ dem. Blogg. 

Brmtfield^ v. materially differs from the case 

before the Court; for the contract in the former 
case was not the contract of an infant.] If an in- 
fant convey his land, he may have a writ of dum fait 
infra cetatem ; but he must bring that in a reasctiable 
time. The true distinction between contracts for an 
interest in land, and contracts for the sale of goods, is, 
that, in the former, the contract is in force suo vigore^ 
and binds the infant, if no communication be made ; in 
the latter, there must be a positive act of confirmation. 

In the case of AT/r/ow v. (a), .the doctrine re- 

lative to infliitt lessees is clearly laid down ; and, there, 
the infant lessee was held liable to the rent. Haughton J. 
in that case says, ‘Mf a lease be made of an acre of 
land to an infant, rendering 100/. rent by the year, and 
he doth occupy and enjoy this, he shall be charged with 
the rent, he being here to be taken as a purchaser.” 

{Park J. In Evelyn v. Chichester^ Mr. Justice Yates {h), 
cites the case of Kirton v. Elliott^ and confirms the doc- 
trine there laid down.] There being no communication 
of the dissolution of the partnership to the lessor, and 
one of the partners continuing in possession, that is the 
possession of both. The Defendant knew not, till the 
time of the new arrangement with Taylor^ that the 
Plaintiff was an infant ; he never knew, that the money 
for which this action is brought, was the Plaintiff’s 
money only. The money was all paid together, half 
by bills accepted in the partnership name, the ofher 
half by cash; which, therefore, was the cash of the 

(a) % Bulst* 69. (^) 3 B«rr. 1719. 

P S partnership. 
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partnership. If the Plaintiff can recover this sum of 
money from the Defendant, what remedy has the De- 
fendant for the dther moiety, as against Taylor? It 
would be the greatest injustice to allow Taylor to retain 
the property, and for the Defendant to lose half the pur- 
chase money. The Defendant could not sue the Plain- 
tiff on the bills, because, in September, it was known to 
the Defendant, that the Plaintiff was an infant; and 
there had been no express promise to pay. 

Best, in support of his rule. Whoever may have 
obtained the money of an jnfant, under circumstances 
similar to the present, the infant has a right to follow 
it and recover it back ; in such a case the law follows 
the justice. In the next place, the Defendant, by his 
conduct, has made himself respCnsible for the acts of 
the infant's partner. The cases cited on behalf of the 
Defendant do not apply; for this case stands on no 
established rule, but on its owrt peculiar circumstances, 
which render it of some importance; and, if the doc- 
trine contended for by the Defendant be admitted, the 
protection which the law has thrown round infancy, 
may, by a little dexterity, be rendered of no avail. Here 
an infant and an adult become partners; the adult has no 
money, the infant has, and pays it down ; but the adult 
gives bills for his share of the payment : the Defend- 
ant, then, sues the adult singly on the bills, recognising, 
by that act, the infancy of the other partner ; and, find- 
ing he can get nothing by the bills, keeps the money 
which he has received from the infant, and gets back 
the^ lease. When this bargain was made behind the 
back of the infant, the Defendant recognised his infancy, 
and his disaffirmance of the contract, previously entered 
into, on his coming of age. The case in BoUe's Abridge 
ment is against the Defendant; for, here, the infant does 

not 


181V. 


Holmes 

v, 

Bioca 
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SO 


not contiriiio in possession, after he arrives at the age of 
2 1 years. The preniises were taken from the* Defend- 
attt for the purposes of trade and not for the Plaintiff’s 
individual occupation ; when, therefore, the Plaintiff 
gave lip the partnership he gave up the lease. The case 
of Doe, (km. Dromjield, v. Smith only proves, that when 
a stranger is to make ati election, reserved to him by 
^be deed of another about a certain tinie, he must elect 
on of about that tinle. If an infant occupy an cstafe, he 
must pay the tent ; alitdr, if he do not take or keep 
possession, so as tb exclude the possibility of his enjoy- 
ment of it Or deriving benefit front it. Here, when 
the infant put an end to the trade, he put an end to the 
possibility of his deriving any benefit from the lease. 
A lease to an infant is hot void, but only voidable at 
his election ; aiid, if the lease be beneficial to him, he is 
liable to an action of debt for the ^ent reserved, {a) In 
Manby V. Scop (ftj Hyde C« J. said, If an infant give 
or sell goods, ahd the vendee or donee take them by 
force of the gift or sale, the infant may have an action 
of trespass against him.” If an infant part with pro- 
perty, either real {c) or personal {d), he may recover it 
back again ; and, if an infant pay money with his own 
hands, the payment is voidable, and the money may be 
recovered back in an action of account, (c) 


1J817. 


Holmes 

Vm 

fiLOGG. 


Dallas!. In this case some points are clear. I 
agree that, in every instance of a contract voidable 
only by an infant on coming of age, the infant is bound 
to give notice of disaffirlnance of such contract in reason- 
able time ; and, if'* the case before the Court were that 
simple case, I should be disposed to hold, that, as *the 

(/?) Ketse/s case, Cro. Jacm (d) Id. E. 

3 so. (e) Per Hohart C. J. Austen 

(h) t Mod, I37. V. Gervasf Hob* 77. 

(r) Vtn.Abr* ixu l^fanuB^ 

D 4 


infimt 
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1 8 1^7* infant had not given express notice of disaffirmance within 

months, he had not given notice of disaffirmance in 
- •v. reasonable time. .But this is not such a simple case, 
j must see what are the circumstances of it. The 
facts are these. The Plaintiff, being under age, entered 
into partnership, for the purpose of carrying on trade 
with Taylor ; and the two persons executed a lease, by 
which they became tenants to the Defendant. The 
trad^ was carried on by both parties, until the Plaintiff 
became* of age ; on the day after that event, the infant 
gave notice to Taylor of the dissolution of the partner- 
ship, and his name was soon afterwards removed from 
the door. This, I admit, could have no effect, as far as 
the lessor was concerned ; but, it appears most impro- 
bable, that the infant should have intended to continue 
tenant of the premises, when he had given up the trade. 
Here, again, it wa5 necessary that notice should be 
given ; but the question is, whether the Defendant has 
not so treated the Plaintiff as to dispense with notice of 
disaffirmance in any formal shape ? What is the De- 
fendant’s conduct? Why should he sue Taylor only, 
on the bills to which the Plaintiff was also a party, if 
he had not considered, that the lease, for which those 
bills were given in part payment, was, as far as the 
Plaintiff was concerned, at an end ? The Defendant 
then comes to an entirely new arrangement with Taylor 
respecting the lease, and putting aside all question con- 
cerning the effect of the surrender by one of two joint 
tenants, he receives from Taylor a surrender of the 
lease, in consideration of the Defendant’s staying pro- 
ceedings against him upon the dishonoured bill, and 
reldhsing him from his liability to the other bills ; and 
all this is done without the knowledge or privity of the 
Plaintiff. What right had the Defendant to act thus, 
if he still contemplated the Plaintiff as a joint lessee 
with Taylor ? The question, then, is whether the jury 

would 
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would not have been of opinion, if the facts had been 
left to them, that the Defendant had dispensed with 
formal notice of disaffirmance. To give the Jury an 
opportunity of forming an opinion upon* these facts, I 
think that, in this case, there should be a new trial ; 
but, whatever I may think, as to the reasonableness or 
unreasonableness of time of giving notice of disaffirm- 
ance, I give no opinion thereon, being unwilling fur- 
ther to burthen a case already sufficiently difficult. 

Burro^gh J. The form of the action is or is not 
correct, according to the Plaintiff’s right to recover. It 
is a strong fact, that th# Plaintiff dissolved the part- 
nership the day after he became of age, leaving the 
house, which was part of the partnership effects, in the 
possession of Taylor* Then, how does the Defendant 
treat Taylor ?^ he treats hint as the person having the 
sole possession of the lease ; and the fact is, that Taylor 
alone was left in possession of the premises. That the 
Defendant does so treat Taylor^ is clear; for, having 
sued him on one bill, the Defendant abandons his action, 
releases him from the payment of the other bills, and 
says, you shall give me up, in return, the lease : solely 
and entirely treating Taylor as the person entitled to 
this lease, as the person, to whom alone he looks for 
rent, and whom he acquits of the rent. Neither party 
seem to dreafn, that the Plaintiff has any thing to do 
with the lease. These are very strong facts, such as 
ought to be dealt with by a jury ; and I, therefore, 
think, that, in this case, there ought to be a new trial. 

Park J. This case has taken a singular turn, for the 
points, on which my brothers decide, are wholly aliene 
to the points saved, and on which the case was moved. 
In all the cases, it has been allowed to infants at full 
age, to affirm or disaffirm contracts made by them 

during 
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I8l7it during infancy; but do those cases go the length of 
infant may take three or four months to 
itiAke his election ? It strikes me, that it is absolutely 
BLogg. necessary for An infant to do some act of disaffirmance 
in such a case as this: I do not say, that it is necessary 
for him to give a positive notice. It has been said, that 
the Defendant, when he took the surrender of the lease 
from Taylor alone, admitted the infancy of the Plain- 
tiff; btit^it does not appear on the report, that it ever 
was stated to the Defendant, that the 157^. belonged 
to the Plaintiff only. Then, when the Defendant comes 
in Sepiemher^i and says take your lease back, how does 
it appear that the fact was knowfi to the Defendant, 
that the money was the Plaintiff’s only ? 

Rule absolute* 


Nov, 17 . 


Harding * 0 . Greening. 


at the London sittings after Trinity term, 1616, the 

The Plaintiff had for- 


man, was ac- 
customed to 
employ his ^ 
daughter to 
write his bills 
a»d letters. A 
customer, to 
whom a bill 
written by 
the daughter, 
had been sent 
by the daugh- 
ter, being advised by tfle Plaintiff that the charge Was too high, sent it back : It was 
returned to her, inclosed in a letter also written by the Defendant’s daughter, which 
constituted the libel : Held, that in an action for the libel this evidence was not sufficient 
to fix the Defendant. Secondly, it was also held, that the daughter, in such case, 
could not be called as a witness to prove by whose direction the letter was written. 


following facts were proved, 
merly been journeyman to the Defendant, whom a lady 
named Mrs. Lamherl was in the habit of employing as a 
carpenter. A bill of the Defendant’s appearing to 
Mrs. Lambert exorbitant, she employed the Plaintiff to 
inspect the bill, who reduced it; and Mrs. Lamhcit 
sent the bill so reduced to the Defendant, and offered to 
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pay him the reduced amount. This bill was returned 481 7, 
to Mrs. Lambert in a cover, which contained the libel 
complained of. The bill and libel were written in the 
same character, and the bill was proved tfi be the hand- Gheening. 
writing of the Defendant’s daughter, whom the Defend- 
ant was in the habit of employing to draw out his bills, 
and write his letters of business. Gibbs C. J. was of 
opinion, that, though this bill was in the hand-writing of 
the daughter, and though the Defendant emp^p^ed her 
to write his letters of ^business, there was not sufficient 
evidence to fix the Defendant as the author of the libel. 

The Defendant might haye given to his daughter this 
bill so returned to him, with instructions to write con- 
cerning it : what the daughter wrote might not, as to 
the libellous part, have been in consonance with the 
Defendant’s instructions, and it did not appear that 
the Defendant saw the letter after it was written. His 
Lordship, fpr these re^ohs, direoted a nonsuit. 

Vaughan Serjt.^ who, in the last term, had obtained 
a rule nisi to set aside this nonsuit and have a new trial, 
was noW" called on by the Court to support his rule. 

He agreed that this was not evidence to fix the Defend- 
ant, but contended that it was evidence which ought to 
have been left to the jury. The libel in question related 
to the bill delivered to Mrs. Lambert, and by her re- 
delivered to the Defendant; and it w^as in proof that 
the bill was a second time sent to Mrs. Lambert by the 
daughter, in consequence of a communication made to 
her by the Defendant ; and this, being un contradicted, 
was matter to be left to the jury for them to determine 
whether the publication of the libel, which accompanied 
the bill, was not made by the Defendant. One who 
procures another to publish a libel is guilty df the pub- 
lication, in whatever county it may, in consequence of 

his 
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1817 * 


HAlRDING 


Greening. 


his procurement, be published^ Rex v. Johnson {a) ; and 
Lawrence J. (^), in that case, said, ‘‘ Is there not evi- 
dence to go to the jury, for them to decide whether the 
papers were s^nt by the Defendant or by some other 
person?'’ So, here, it should have been left to the jury 
to say whether the libel was or was not published by 
the authority of the Defendant ; and this fact the daugh- 
ter might have proved. 


Dallas J. With respect to the last reason for this 
application, an undertaking to place in the box, at a 
future trial, a witness whom the Plaintiff might have 
placed there at a former triaf, would be a most extra- 
ordinary ground on which to grant such a motion as 
the present. As to the other point, I agree that, if 
there had been any evidence at all to show that the 
Defendant was the author of the libel, such evidence 
ought alike to have been left to the jury, whether it had 
been tendered on the trial of an indictment for a libel, 
or on the trial of a civil action for a libel. The 
Plaintiff must, therefore, go the length of shewing, 
that, at the trial of this cause, evidence was adduced 
which would have been sufficient, in case the Defendant 
had been indicted, to prove that he was the author of 
the libel. Now, can the writing of this libel be con- 
sidered as coming within the scope of the authority 
delegated by the Defendant to his daughter ? It is, 
indeed, shown that he had given her authority to write 
for him in common cases, because he could not write 
himself ; but there is not a grain of evidence to show 
that he had given his daughter authority to write libels 
in general, or that the Defendant had even seen the 


(a) •jEastihZ. verba Ellen- [b) Id, jo, 

borough C. J. 
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letter containing this partteiilar libel But, it has been J817* 
said, the daughter might have been called aS a witness, Warding 
to prove by whose procurement the libel was written. v.* 

If she had been placed in the box, slfe might have Greening, 
refused to answer any question which would tend to 
implicate herself in an indictable offence; and it no 
where appears that she had been authorised to do an 
illegal act. 1 am clearly of opinion, that there is no 
evidence whatever in this case, either of corrfmand, 
authority, adoption, or recognition, to go to a jury, and 
that the nonsuit is perfectly right. 

Park J. I am of the same opinion. The case put 
by the counsel, of the sale of a book by a bookseller’s 
servant in his shop, is quite beside the question : there, 
the act is done in the regulaT course of trade. 

Burrou4h J. I anx clearly ot’ opinion that the 
daughter could never be called. She was indictable for 
the offence. 

Rule discharged. 

Best Serjt. was to have shewn cause against the rule. 


Lee and Another v. Munn. 


Nov, 1 8. 


^HIS was an action brought against the defendant, A purchaser of 
an auctioneer, for the recovery of the sum of 200/., 
being a deposit paid to him by the Plaintiffs oa the Lpositeda 

sum with the 

auctioneer as part of the purchase money, until the vendor made out a good title, ac- 
cording to the conditions of sale. No good title was made out ; but the treaty was 
kept open with the auctioneer for four years from the time of the sale, and no demand 
had been made on him for the re-payment of the depossit : Held, that, in such case, 
the auctioneer is not liable to the purchaser for interest on the deposit money. 

pur- 
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« V. 

Munn# 


purchase of a freehold est^e by public auction, the 
title to which afterwards proved defective ; the Plain- 
tiffs also claimed interest on the deposit, as well as 
37 /, lU* 2(1, for the costs relative to the investigation 
of the vendor’s title. The first count of the decla- 
ration stated, that the Defendant caused to be put 
up and exposed to sale by public auction, jn*emises 
therein described, subject to certain conditions of 
sale, pne of which was, that the highest bidder should 
be the purchaser, and pay immediately a deposit of 
201, per cent, in part of the purchase-money, to the 
Defendant, and sign an agreement to pay the re- 
mainder on or before the SOth of January^ 1813, on 
a conveyance being made according to the terms men- 
tioned in the conditions of sale. The Plaintiffs 


then averred, that they became the purchasers of 
the premises, for the^iim of 1000/., that they then paid 
to the Defendant 200/., as a deposit of 2Q/. •per miL, 
in part of the })urchasc-i>aoncy, and that, aUhough they 
were ready and willing to v^^erform and ftilfil all things 
in the conditions contained i^ffethell f^ts, as such pur- 
chasers, to be performed and fulfilled, and to pay the 
remainder of the purchase-money, on a conveyance 
being made agreeably to the conditions of sale, and to 
complete the purchase; yet, that the Defendant did not, 
nor would make or procure to be made to the Plaintiffs 
a good title to the premises, or rnakct a conveyance 
thereof, agreeably to the conditions of sale ; by reason 
whereof the Plaintiffs had been deprived of all the 
benefits and advantages which would have arisen to 
them from the completion of the purchase, and had 
beeiv^put to the expense of 100/. in endeavouring to 
procure the title and to get the purchase completed, 
and in and about the investigating the title of the 
vendors of the premises to sell and convey the same, 

and 
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and had lost all gains and profits which they might, and, 
otherwise, would have made and acquired from using 
and employing the sum of money so paid by them as a 
deposit, and other monies provided and^kept by them 
for the completion of the purchase. The declaration 
also contained counts for interest and the common 
money^ounts. ^he Defendant pleaded 7ion assumpsit^ 
and paid the deposit-money into court, upon the count 
for money had and received. At the trial, ^before 
Gihhs C. J., at the London sittings after Trinhy term, 
1817, it appeared, that the estate belonged to Messrs. 
Do'wleysy that the auction took place in December^ 
1812, and, that the estate was knocked down to 
one of the Plaintiffs, who paid the deposit of 200/. by 
a draft on his bankers. Certain letters were then read 
in evidence. The first letter was dated on the 6th of 
April, 1816, and written by the# Defendant to one of 
the Plaintiflf^, in which the Defendant stated, that he 
had seen hh? attorney,, who bad advised the Plaintiff 
Lee to completi^ the purchase; — the second was dated 
on the 22d of Mdy, 1816;" written by the Defend- 
ant’s attorney to the attornies for the Plaintiffs, as fol- 
lows ; 

“ Mwm^ ats. Lee^ 

“ Gentlemen, 

‘‘ I understand, from Mr. Munn, that he saw Mr. Lee 
“ yesterday, who expressed himself still willing to cora- 
plete the purchase, provided a good title could be 
made; and, that it was agreed between them, that 
Mr. Lee should be entitled to interest on his deposit, 
‘‘ from the time of sale, together with costs ; — from 
some recent investigations, I have no doubt we shall 
be enabled to make out a very satisfactory title shortly, 
“ and, particularly, witc. r' spect to the possession of 
one of the thirds of tnc e» ate; — under such circum*. 

stances, 
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stances, I presume you will suspend the action for the 
“ present ; ' and I have no hesitation in adding, that we 
“ liave no intention to defend this action.” The third 
letter was dated the 29th of 1816, from the De- 
fendant’s attorney, addressed to the attornies for the 
Plaintiffs, stating, that the vendors ^ere wiljjng to 
accede to certain proposals made by them for settling 
the purchase, as to one third of the estate, viz. that the 
vendors were to have the rent to Midsummer then last, to 
pay the interest on the deposit to the same period, to pay 
the costs of this action, together with the expenses of in- 
vestigating the title and costs of the conveyance, and 
that the purchasers should tafee the title as it was. The 
fourth letter was dated on the 20th of Nove7nhe7\ 1816, 
from the same to the same, intimating a wish that the 
purchase might shortly be completed. The last letter 
was dated the T 8th *of Fehiniari/^ 1817, and headed 
Demleys ats. Lee^ (all the other letters having been 
headed Mtitm ats. JLee^ from the same tO the same, in 
which the Defendant’s attorney stated, that the vendors 
objected to the completion of the purchase on the terms 
proposed. Gibbs C. J. was of opinion, that the Plaintiff 
was not entitled to recover the costs of investigating the 
title against the auctioneer, who was an innocent agent ; 
but, considering the Plaintiff’s claim for interest to 
raise a question of great moment, on which he wished 
to have the opinion of the Court, he directed a verdict 
to be entered for the Plaintiffs for 43/., being the 
amount of the interest claimed, subject to alteration to 
a verdict for the Defendant, or to a reduction of da- 
mages, as the opinion of the Court might be. Ac- 
cordingly, 

Lens Serjt. having, in the last term, obtained a rule 
nisi to that effect, when the Lord Chief Justice inentioneA 

the 
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the cases of Z)e Bernales v. Wood {a) and Calton v. 
Bragg, (d) 


I8d7. 


Leb 


V. 

Bell Serjt. now showed cause against the^rule. The Munnt. 
question is, whether the PJaintiifs are entitled to any 
and wh^ interest on*their deposit, the purchase not 
having been completed. They are entitled to interest 
from the time of the deposit to the commencement of 
their action, or, at all events, from the time the 
deposit to the 22d 1816. Against the principal, 

interest is clearly recoverable. Where the purchaser, 
at an auction of a reversionary interest in bank stock, 
upon the failure of the vendor to deduce a title, had 
recovered back the deposit in an action against the 
auctioneer, it was held, that he might, nevertheless, 
recover, under an averment of special damage, interest 
on the deposit in an action against tlie })rincipal for not 
completing his contract, Farquhar v. Farley/ (c). Flu-- 
reau v. Thm nfiill {d)^ was an action against the princi- 
pal, and there Blackstone J. says, if the vendor has not 
a good title, the return of the deposit with principal 
and interest is all that can be expected. In Cornish v. 

Rowley (c)? which was an action for money had and 
received, to recover a deposit paid for the purchase of 
an estate, Lord Kenyon said, “Asa good title was not 
made out on the day fixed, I shall direct the jury to 
find a verdict to!* the deposit, with interest up to that 
day.” The same principle is strongly laid down in 
Richards v. Barton ( /') ; and the case of Turner v. Beau- 
rain {g) is still stronger : that was an action for breach of 
agreement ; a house had been sold by auction, and an 


a) 3 Campb. %$%, 

b) 15 Easty z%3. 

(r) Ante, VIl. 592. S, C, 

B. Moore, 322. 

{d) % m BI. 1078. 

VoL. VIII. 


(f) Selwyji\ N. P. 4th ed. 
170. 

I ( /) I »68. 

(<f ) Sugden^s Vendor and Pur* 
chaser, 193. 227. 4th ed. 

E ■ objec- 
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1817 . 


Lee 


V. 

Munn. 


objection was taken at the trial toucliing a fee-farm 
rent, which was not noticed in the particulars of .sale. 
The Defendant did not argue the point, and a verdict 
was given against him lor the deposit, together with the 
expenses incurred in investigating the title, they being 
laid as special damage. In DaBernales v. Wood the 
Court allowed interest, as special damage, from the day 
when the purchase ought to have been, completed. AH 
the above cited cases were actions against the principal : 
Maberlij v. BxMm {a) was an action against an auc- 
tioneer ; but the declaration contained no count for in- 
terest, and, on that ground only, the Plaintifi*’s counsel 
consented to strike off* the interest from the verdict, and 
reduce it to the amount of the deposit. In that case it 
never was even hinted, that the Plaintiff* could not recover 
because the Defendant was an auctioneer ; the absence of 
the count for interest alone operated tliere. [^Dallas J. In 
Farqukar v. Fmiey^ Gibbs C. J. says, ‘‘ Ilj indeed, it liad 
appeared, that the auctioneer had actually made interest 
of the money, it might have been a question, whetlier 
that interest miglit not be recovered against the iiuc- 
tioneer.” This goes some way to show, that the action, 
which will lie against the priiiidjpal will not lie against 
the auctioneer.] Tiie dictum of Gibbs C. .1. in Fanjuhar v. 
Farley was extrajudicial, for the action there was against 
the principal. But supposing that dictum to be law, one 
point w^ould be, whether or not the auctioneer had 
made interest during the time ; and liow is that fact to 
be ascertained by the Plaintiffs?, Although it maybe 
daily a subject of enquiry in equity, whether trustees 
have made interest or not ; a court of common law' will 
not, in every action of this kind, drive its suitors into a 
court of equity. Be the law as it may, the facts of this 


(«) 5 Ante,’V. 625. 5 . C, i Marsh. 258. 


case 
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case take it out of the general rule, and entitle the 
Plaintiffs to interest : but it cannot be conceded that an 
auctioneer is not liable to interest. In Spurrier v. Eldsry 
ton {a) the action was assumpsit on the coiAmon money 
counts. The Defendant had employed the Plaintid^, an 
auctioneer, to sell his estate, which was knocked down ; 
the deposit-money was paid, and the title was objected 
to ; the purcha^r brought an action against the Plain- 
tiff to recover the deposit-money. The Plaintiff ‘gave 
his principal notice of the action, who declined defend- 
ing; whereupon the Plaintift* re-paid the deposit, the 
costs of the action, excise duty, and interest frop 
the time of making the deposit, and then brought 
his action against his principal to recover the same. 
FJlenboroui^h C. J. held, tliat though, for want of 
a special count, the costs ol the former action could npl 
be recovered; the PlaintifI’ might recover the money 
actually paid, under the declaration as then framed. 
According, tlierefore, to Spurrier v. Elderton, if the 
present Plaintiff recover against the present defendant 
liis deposit-money, and the interest thereon, the De- 
fendant will have his action against his em})loyer, to 
recover from him wha.|cver he may be compelled to pay 
by this action. But, it is urged, that it wbuld be an 
answer for the auctioneer (t> show, that he had not made 
interest. However that may be, the Defendant in this 
case has, down to* a late stage of the cause, at least, made 
himself a principal ; and an auctioneer is liable to all 
actions, to which his principal would be liable, if, at the 
time of the sale, he has not disclosed the name of his 
principal ; even though he be not called on to disclose 
it. Hanson v. llubirdeau, (/;) \J)aUas J. I see on my 
Lord's note, that the counsel for the Plaintiff stated to 


wn. 


(^) Peate N. P, C\ Jio. 

E 2 the 


(«) 5 Esp. I. 
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the jury, that the Defendant acted as principal, and 
that his Lordship ruled, that the Plaintiff could not re- 
cover interest and the expenses of investigating the title 
against the' auciioneeii\ — Park^, In the particulars 
of sale, it is expressly stated, that the Defendant 
was auctioneer^ It appears no where in evidence, 
that the Defendant ever refers the Plaintiffs, or their 
solicitors, to the principal or the attorney for the prin- 
cipal* and this he would have done, if he had not him- 
self been the principal. The contract of sale was in 
December 1812; £Ln(\^ in April 1816*, the Defendant, 
having through all that interval been in treaty with the 
Plaintiff for an alteration in the terms, writes to the 
Plaintiff Lee a letter, such as a principal would have 
written, followed by another of the same import in 
May 1816* The Plaintiffs are deluded by prospects 
held out to them, that a good title would be made ; and 
when at last the Defendant fails totally in ^making such 
a title, they are told, after all their trouble and expense, 
and after a lapse of four years, that the bare deposit- 
money is all that they can recover. It is true, the letter of 
February 1817 is headed DowleysaU, Lee ; but, till that 
time, the names of Dowlcys as principal had never been 
mentioned; up to May 1816, therefore, the Plaintiffs 
arc entitled to interest on the deposit-money paid by 
them. The Defendant employs his separate attorney, 
defends the action for himself, and by his attorney's 
letter, admits his liability to the interest to the period 
last mentioned. 

^ Lens 8crjt., in support of his rule. If the Defendant, 
as auctioneer, is not liable to interest, he, having paid 
the deposit-money into Court, is entitled to have the 
verdict entered for him. He is not liable to interest ; 
and though great difficulties have arisen on the question 

of 
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of interest, the last determination only goes the length 
of showing, that under certain circumstances, the Plain- 
tiff’ may recover interest, if there be a special count, 
giving intimation of that interest. If it be nhcessary that 
tile Defendant should liave made interest, that fact must 
be shown ; for it does not necessarily follow, that, at all 
events, interest ought to be paid. A deposit of money 
on a sale, is only so much money paid upon account ; it 
is not money lent. \_Dal1as J. I can find no .case in 
which it has been distinctly held that interest may be 
recovered against an auctioneer. The only case where 
it has distinctly been attempted, is that of Maherley v. 
Robins^ in which the question was raised, and afterwards 
abandoned; and this question, therefore, now neatly 
and plainly arises for the first time.] As against the 
auctioneer the Plaintiff cannot recover. First, there is 
no contract {a) with the auctioneer ; next, he stands as 
a stake-holdey (Z/), tp hold the money until it appears to 
which of the two parties it shall go. He is intrusted 
with it for a special purpose, and cannot make interest 
of it. As there is no special contract, that the auctioneer 
should pay interest, interest can only be recovered in the 
shape of damages sustained by the Plaintiff, in being pre- 
vented from making interest of the money ; but, by the 
Plaintiff’ ’s own contract, he is precluded from holding 
the money, or making interest of it. The letters in this 
case clearly show, that, up to the time of bringing the 
action, the parties never lost sight of the original con- 
tract, or of the prospect of coming to an amicable ar- 
rangement ; and where is the period, after which the 
Defendant wTongfuily and pertinaciously retains the 
money? The letters, too, all clearly show, that the 
Defendant was auctioneer, and not principal : from 
none of them can it be collected, that the estate 



MUNN, 


[a) See Bur rougli Skinner, (^) See Qalton v- Braggs 
5 Burr* 2639. 15 East, aaj. 
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belonged 
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belonged to the Defendant. In Maherley v. JRobins^ the 
question of interest was abandoned; and Spurrier v. 
Elderto7i^ stands quite on a different ground from the 
case before tlie Court. The Court never meant, in 
that case, to distinguisli the interest from the residue of 
the money. The case is entirely new, and principle 
must decide it* 

Dallas J. As this case was tried before the Lord 
Chief Justice; and, as it is certainly a case of consider- 
able consequence, it is better, perhaps, that we should 
communicate with his Lordship before we come to a 
decision upon it* Were I called on now to decide, I 
should, under the circumstances of the case, feel no 
difficulty whatever : but, on the general question, 1 should 
feel much doubt ; for, the question of an auctioneer’s 
liability to interest has, in many cases, been raised, but, 
in none decided. My brother Lens has m*gued on the 
true ground, by tracing the supposed liability of the 
auctioneer to its origin. The principal and auctioneer 
stand on very different ground ; the principal contracts 
with the purchaser, that, he has a good title to the 
estate to be sold; and, on the faith of that,* induces the 
purchaser to divest himself of the possession of his 
money ; but the auctioneer’s contract is only to hold the 
money, and, at the moment when one of the parties 
becomes entitled to it, to deliver it to such party. 
After failure to complete the contract, demand made 
on the auctioneer for the deposit money, and refusal by 
him to return it, I should tliink, that the purchaser 
might possibly be entitled to interest from the time of 
such refusal ; and, that the auctioneer would, under such 
circumstances, retain the money at his own peril. But, 
in this case, the negociation was kept open, and no 
demand was ever made: I should, therefore, if now 
called on to decide, say, that there was no ground on 

which 
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which the Plaintiff* can be held entitled to recover. I 
was, at first, greatly struck with the delay \Wiich had 
intervened in this case ; but that impression is much 
weakened, upon observing, that the treaty, during all 
the time of such delay, was kept on foot. 

Park J. I, at first, thought, tliat De Benmles v. Wood 
was an action against the auctioneer ; but, on sending 
for the brief, I find that it was against the principal. At 
the same time, were it now necessary to decide the 
general question,*! should liesitate much before I deli- 
vcj’ed my opinion : for in Bdxmrds v. Ilodding [a), it was 
held, that the auctioneer was not w'arranted in paying 
over money to the principal, before the title was cleared 
up. The case, however, now before us, is decided by us 
on the special circumstances which compose it. 

Burkough J. An auctioneer can never be liable 
to interest, ^unless two circumstances concur. First, 
the contract must, on failure of the condition, be 
rescinded ; secondly, a demand of the deposit must be 
made, and a refusal to return it must be given. The 
case of Kdxmrds v. Hodding w^as decitled on very spe- 
cial circumstances. There the Defendant was attorney 
to the vc'iidoi as well as auctioneer, and was cognizant 
of the defect in the title before he paid over the money ; 
he paid it over, Nevertheless, and Dumpier J. held, that 
the Plaintiff was entitled to recover on that express 
grciind. 

Dallas J. Unless the Court say anything further on 
this case, it may be taken, that it is decided by Ihe 
Court upon the very special circumstances thereof; the 
treaty with the auctioneer having been kept open, and 


mi- 



(a) Ante, V. 815. S. C. i Marsh, 377. 
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Lee 
' v» 


Munk* 


jVbv. ijf# 

Bail permitted 
to justify at 
the ruing of 
the Court be- 
fore the last 
day of the 
term. 


the contract not having been rescinded. The Court 
studiously abstain from deciding the general ques- 
tion, (a) 

Rule absolute, to enter a verdict 
for the Defendant, 

(a) The case was not men- was understood to have concur- 
tioned again ; and GiBbs C. J. red in the judgment. 


Hopper and Another t\ Jacobs. 

^AUGHAN Scrjt. was permitted to justify bail at the 
rising of the Cvourt, notwithstanding the general 
rule (a), which directs, that, thenceforth, bail should jus- 
tify at the sitting of the Court only, and at ilo other time, 
except on the last day of term. He urged this request, 
upon the ground that the bail were not present in Court 
when before called; and he intimated, that probably 
they might have gone at that time to justify themselves 
as bail in the Court of King^s Bench ; but he produced 
no affidavit thereof. 


(a) Mich, 5 1 Geo, 3 . A nte, III, 5.69, 
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Watmohe d. Bruce. 


ATffv. i8. 


J/’ AUGHAN Serjt. moved for a distringas against The Court 

the Defendant, on affidavits, which stated, that 

' ^ trmgas on 

it was believed, that the Defendant absconded to affidavits- stat- 

avoid process; that repeated applications had been mg, that it was 
* , , • r ^ L ! believed that 

made at his house, and no satisfactory answer had ever Defendant 

been given ; that, to an enquiry made concerning the absconded to 

time of the Defendant’s coming home, the answer was, 

that the time of his comiag home was uncertain ; that applications 

the persons giving such answer, desired the officer to bad been made 
^ , VI. 1 1 • • at his house, 

leave his name and business, and, alter learning it, upon and no satis- 

his subsequent calls seemed to laugh at him, factory answer 

The Court granted the application. gi‘verto\w'' 

enquiry as to 

the time of his coming home ; and that on learning that the business of the applicant 
was to serve tSe Defendant with process, the persons at the house treated him with 
derision. 


The King v. Curwen, a Prisoner.. 


npHE Defendant, a prisoner in the custody of the A prisoner, unr, 

warden of the Fleet, under an attachment for con- 

' ^ merit tor con- 

tempt for non-payment of costs, pursuant to an award temptfornon- 

which had been mack a rule of court, was, on a former 

costs pursuant 
to an award, 


may be brought up at the suit of tlie prosecutor, in order to •make him deliver in 
a schedule of his effects, under the compulsory clause in stat. 32 G, 2, c. 28. The 
Court considered the 33 G. 3. r.5. as incorporated with the 32 G, 2. 



58 


CASES. IN MICHAELMAS TERM 


ISO day, brought up at the suit of the prosecutor, under the 

rr-'^n*.V compulsory clause of thestat. 32 Geo, 2, c, 28. s, 16. {a). 

The King 

V. 

CuRWEN. Heijxvood and Copley Serjts. for the prisoner. The 
Defendant does not come witliiii the purview of the 
stat. 32 Geo, 2. : for, the compulsory clause in that act 
does not extend to debtors who seek relief under an at- 
tachment, but to such prisoners only as are charged in 
execukon. The penal clause of that act ( 1 7th section) 
must be construed strictly ; and there it is enacted, that, 
if a debtor do not deliver in a schedule of his cfl’ccts, 
and make an assignment thereof for the benefit of 
his creditors, he is liable to transportation. This can- 
not apply to a prisoner under an attachment for non- 
payment of costs. The statutes 32 Geo, 2., and 33 Geo, 
3. c, 5. (/;), were passed with different views ; the firsts 
with the view of relieving the debtor ; and the second, 
with the view of compelling the debtor to deliver up his 

{^a) Which enacts, That if (/i') 4. ^Vhereby, after 

any prisoner, who shall be com- reciting that persons are often 
mitted or charged in execution in committed on attaclirnents for 
any prison, for any debt or da- not paying money awarded under 
mages not exceeding 100/. be- submissions to arbitration by or 
sides costs, (since extended to made rules of court, and likewise 
300/. by the statute 33 Geo, 3. not paying costs, duly, and regu- 
5 * -f* 3-5) taxed and allowed, after 

months next after every such proper demands made for that 
prisoner shall be committed or puryjose, and also upon writs £'.v- 
charged in execution, deliver up commmiicato mpiendoj or other 
his estate and effects to satisfy process for, or grounded on the 
his creditors, they may compel non-payment of, costs or expenses 
such prisoner to be brouglit up, in causes or proceedings in eccle- 
and deliver into court a schedule siasticaj courts, it is declared and 
of his estate and effects, and the enacted, that “ all such persons 
incumbrances affecting the same, ‘c are and shall be entitled to the 
upo» oath, giving the prisoner “ benefit of this act, and subject 
twenty days’ notice of such in- “ to the same terms and condi- 
tention, rin order that his estate tions as are herein expressed 
and effects may be divested out “ and declared, witli respect to 
of him, and assigned and con- “ prisoners for debt only.” 
veyed as thereinafter directed. 


effects 



IN THE FiPty-^EtaMTH Year of GEORGE III. 


59 


effects to the creditor : but the last statute cannot be ex- 
tended to compel a prisoner under an attachment for 
non-payment of costs, to deliver a schedule of his effects, 
Under the compulsory clause of the former^act* 

Bhsset Serjt. contra contended, that these statutes 
must be considered as incorporated, and, that, on the 
construction of the whole of the stat. 33 Geo, 3., a pri- 
soner could not be entitled to relief, without bejng sub- 
ject to the compulsory clause of the 32 Geo, 2. 

Cur, mh, xmlt 

Dallas J. now delivered the judgmciit of the Court. 
— This question has arisen on the construction of two 
acts of parliament, the 32 Geo, Z, c, 28,, and the 33 Geo, 3. 
c, 5., relative to the discharge of insolvent debtors ; 
neither of which, it is said, can affect the j)risoner, in- 
asmuch as lie is in execution under an attachment for 
the non-payrnant of costs. In order to determine this, 
I will first consider the former statute, and tlien see 
w’hat alteration has been wrought in the construction of 
it, by that of the 33d of the present king, c, 5. 

By the 32 Geo, Z, c, 28, 5. 17., a prisoner, who neg- 
lects or Refuses to deliver in a schedule of his estate and 
effects, or to make an assignment or conveyance thereof^ 
is to be transported for seven years. — Certainly a sta- 
tute so highly jienui, must be construed sti ictly; and 
therefore, it is urged, that an attachment for the non- 
payment of costs, does not constitute such a debt as 
will enable a prisoner to avail himself of the statute : 
the whole question, in short, turning on a supposed 
distinction between common debts and attack’ men ts : 
and I say a supposed distinction, for we are all. of opi- 
nion, that the attachment in question being one of a 
civil nature, there is essentially no difference between 
this and any other debt, so far as respects the ques- 
tion 
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18ir* tion before us. In Bex v. Stolces {a)^ the distinction now 
attempted to be set up was raised at the bar, but vanished 
' in the course of the argument. Mr. Justice Aston there 

Cuawm gaiJj « an attacliment is an execution in a civil suit 

and Mr. Justice Willcs declared it to be in all respects 
as a civil deht^'‘ and that “ it does not difter from oiha* 
civil demands.” Mr. Justice Ashhurst was of opinion that 
the case might “ fairly be included under the words 
debtot ^nd creditor, in the Lords’ Act.” The next case 
is Bex V. Myers where Mr. J. Bnller says, it has 
been settled of late years, that an attachment for non- 
performance of an award, ^is only in the nature of a 
civil execution.” Then comes the case of Bex v. Pick- 
erill (c), where the prisoner was in execution for the 
contempt and for the costs on a quo voarranto inform- 
ation ; and the Court agreed, that the fine to the King, 
was merely nominal, and that ‘‘ that would be no ob- 
jection to the Defendant’s being discliargec^I out of cus- 
tody, under the Lords’ Act, as to the execution for the 
costs, which was now considered as an execution in acivil 
suit.” In addition to those cases, one has been decided 
in Trinity term, in the 47th of the King, which shows, 
that the later acts have made no alteration in this con- 
struction of the statute of Geo, 2. Now the other 
statute referred to in the argument, viz, that of the 33d 
of the King, is not only enacting, but declaratory. If, 
therefore, the law had been previously settled by these 
cases, that attachments of this kind are of the same na- 
ture as other civil debts, this latter statute must be con- 
sidered as having adopted this classification, unless it be 
argued, that this statute is qm) lanfo a repeal of the 
former. 

Now, what is the title of the 33 Geo, 3. c, 5, ? It is 
stated to be passed for the further relief of debtors, 

(a) Convp. 136. (c) 4 T,R, 809. 

{b) i,T. R, 
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and, “ to oblige debtors to make discovery of, and 
deliver upon oath, their estates, for their creditors* be- 
nefit.” Its object, then, is to compel a disclosure and 
an assignment, for the benefit of creditors. Accord- 
ingly, the 3d section enacts, that the creditors, whose 
cases come within the «‘ict, shall have such compulsory 
remedies against their debtors, as is provided by the 
before recited act {a) ;** thereby incorporating the former 
act, and referring us to it for the conditions upon which 
the parties shall avail themselves of the recitfng act. 
Then the 4th section enacts, that prisoners on attach- 
ments for not paying money awarded by arbitration, and 
likewise for not paying of costs, &c. sluill be entitled 
to the benefit of this act, and subject to the same terms 
and conditions as are herein expressed and declared, 
with respect to prisoners for debt only.’* But what 
arc these conditions but such as are referred to in the 3d 
section ; or, in other words, those adopted by that sec- 
tion, and incorporated into this act, from the Lords’ Act? 

Independently of the reasons which 1 have given for 
our judgment, I consider this question as in reality already 
disposed of by the case of Ilex v. Pearce, which I have 
already alluded to, as having been tiecided in Trinity 
term, in the 47th year of the king; and, therefore, sub- 
sequently to the slat. 33 Geo. 3. c. 5. now under consi- 
deration. The prisoner was brought up under the com- 
pulsory clause of stat. 32 Geo. 2.; and, though an ob- 
jection was made to the discharge on the ground of in- 
sanity, no notice was taken of the objection now urged 
on account of the nature of the debt, which was an at- 
tachment, as in the case before us. Looking, therefore', 
to what has been decided, (though this question does*not 
appear to liave arisen in terms,) to the sound construc- 
tion of the statute, and to the sense and reason ol’ the 
tiling, we arc of opinion, that the prisoner ought to be 

Remanded* 


1817. 
The King 


CURWJ^. 


(") 3 a Geo, a. c, aS. 
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FERaY and Another v. Williams, 


The Defend- y assumpsiU the Plaintiffs declared, that they caused 
ant purchased X . 

a leasehold to be put up to sale by public auction (amongst other 

estate of the things) a certain leasehold estate, subject to the follow-^ 
public ^auction, (cnioiigst Other) conditions of sale ; that is to say, 

subject to ccr- “ that the purchasers should pay down immediately a 
of^salT^which^ deposit of 25/. per cent^ in part of the jiurchase-money; 
were, “ that and sign an agreement for payment of the remainder 

the purchaser within tweiity-eight days from the day of sale, when 
should iinine- . i i i i • * i i , 

diately pay itossession should be given ot the part in hand ; that the 

down a deposit purchasers should have proper conveyances and assign- 

m part of the Qp til 0 leases at their own expense, without re- 
purchase-mo- ^ 

ney, and sign quiring the lessor’s title, on payment of the remainder 
an agreement purchase-money ; and that all outgoings should 

ther^nThulcr cleared io Midsummer then last; that *the duty of 
within twenty- seven-pence in the pound should be equally borne be- 
th^^day^oft^^^^ tweeii the vendor and purchaser ; that, if the purcliaser 
when posses- should neglect or fail to comply with tlie above con- 

sion should be the deposit-iiioncy should be forfeited, the pro- 
given of the , 1 1 1 1 ,•! 1,1 

part in hand ; J^rietors siiould be at liberty to re-sell the estate by 

and that th^ public or private sale, and the deficiency, if any, utteiid- 
fhould have incidental charges, should be 

proper con- made g(X)d by the dehiulter. And the Pfaintifis averred 
veyances and that the Defendant afterwards became the purchaser of 


part in hand ; J^rieiors siiouiti uc ai Jiocriy lo re-seii me estate by 
and that th^ public or private sale, and the deficiency, if any, uttend- 
fhould have incidental charges, should be 

proper con- made g(X)d by the dehiulter. And the Pfaintifis averred 

veyances and that the Defendant afterwards became the purchaser of 
assignments of 
the leases, 

without requiring the lessor’s title, on payment of tlie remainder of the purchase- 
money.” Assumpsit was brought by the vendor against the purchaser for the non- 
performance of the conditions on his jiart. After a verdict for the Plaintiffs, on a 
motion in arrest of judgment, on the ground that the Plaintiffs had not set out their 
title or tendered the conveyances to the Lefenclant, it was held, that the Plaintiffs 
were not bound to set out their title ; and that allegations, that they were ready and 
willing to convey, and that they were ready and willing, and actually offered to con- 
vey, were equivient to a performance of the conditions on their parts. 


the 
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the said estate, subject to the said conditions, for the sum 
of 2835/. ; and the Defendant then paid 200f. in part 
of the purchase-nioney, and signed an agreement for 
payment of the remainder within twenty-eight days from 
the day of sale. And, after averring mutual promises 
of performance, they alleged, that although the Plaintiffs 
did give the Defendant possession according to the said 
conditions, and were also ready and willing to give and 
make to him proper conveyances and assignments pf the 
leases of the said estate at the Defendant's expense, on 
payment of the remainder of the purchase-money, and 
to clear all outgoings to Midsummer^ according to the 
conditions, and well and trtily performed, fulfilled, and 
kept the conditions on their parts, according to the 
tenor and eflect, true intent, and meaning thereof; yet 
the Delendant did not nor would pay them the remain- 
der ol’the purchase- money, or pay or bear his share of the 
duty of seven-pence in the pound, or accept such con- 
veyances aiTd assignments as aforesaid ; but wholly re** 
fused to comply with the conditions, or complete or 
perform his contract of piircliase or agreement. Where- 
upon the Plaintiils afterwards re-sold the estate by 
public sale, fcir the sum of 1‘1'38/. lO^., and were put to 
great trouble and expense about such re-sale ; and that 
on the sccoTid sale there was a deficiency, which, with 
the said duty (which was wholly borne and paid by the 
Plaintiffs) and fill incidental charges, amounted together 
to 1600/. In their second count, the Plaintiffs stated, 
that they had contracted and agreed with the De- 
fendant, to sell to him, and that the Defendant con- 
tracted and agreed with the Plaintiffs, to purchase 
of tliem, a certain other leasehold estate, for the 8um 
of 2835/.; and tliat, in consideration thereof^ and 
that the Plaintiffs had undertaken to convey to the 
Defendant the said last-mentioned estate, he, the De- 
fendant 



Ferry 


V, • 

Williams. 
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18 i?. 


Ferry 


V, 

Williams. 


Defendant undertook to accept the conveyance thereof, 
and pay the Plaintiffs the last-mentioned purchase-money 
in a reasonable time : and, although the Plaintiffs were 
ready and wiUing, and offered to convey and assign to 
the Defendant, the last-mentioned estate ; and, although 
a reasonable time for accepting such conveyance, and 
paying the said last-mentioned purchase-money, had 
long since elapsed ; yet the defendant would not, within 
such treasonable time, or afterwards, accept, or execute, 
such xbveyances and assignments as last aforesaid^ or 
pay the said last-mentioned purclnise-money, or ahy 
part thereof, or in any manner perform tlie last-men- 
tioned contract, for the purchase of the last-mentioned 
estate; whereby the Plaintiffs not only lost, and were 
deprived of all the benefit which might and would have 
occurred to them by the Defendant’s performance, and 
completion of his last-mentioned contract, but were put 
to great charges and expenses in respect thereof^ 
amounting to the sum of two hundred pounds ; and were 
also put to further charges, amounting to the further 
sum of two hundred pounds, about the re-saie ofthe said 
last-mentioned estate to another purchaser. The declar- 
ation also contained counts for leasehold premises bar- 
gained and sold, and the money counts. At the trial 
before Park J. at the London sittings, after Trinity term 
1817, the jury found a verdict for the Plaintiffs. 


Best Serjt., had obtained a rule nisi^ in the last term, 
to arrest the judgment in this case, on two grounds ; first, 
because the declaration set out no title in the Plaintiff* ; 
and secondly, because there was no averment in the 
declaration, that any conveyance or assignment had 
been prepared and tendered, but merely that the 
Plaintiff’s were ready and willing, and offered to convey 
and assign. He cited Luxton v. Robinson [a\ the Duke 

{a) Doug* 6ao. 

of 
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of St. Alban' v. Shore (a), Phillips v. Fielding {h\ and 181^'. 

Martin Smithic), ^ 

^ ^ Ferry 

•V, 

V %ughan Serjt., on a former day in this tevm, shewed Williams. 
cause against the rule. As to the secotid objection, the 
averment contained in the declaration is sufficient, and 
it is not neccssaiy to aver an actual tender as a condition 
precedent. This may be collected from Pordage v. 

Cole {d)j and the elaborate note of Serjt. Williams .on 
that case. That case is not much unlike the present ; 
for, here, the money is to be paid, at all events, within 
twenty-eight days of the sale; but no precise time is 
fixed for the execution of the assignment, or conveyance. 

If either of the covenants form a condition precedent, 
the payment of the money is a condition precedent. But, 
whether that is to be considered as a precedent or con- 
current act, is immaterial ; for, the parties come before 
the court after verdict, standing in a very difierent situ- 
ation from that^vhich they would have occupied, if this 
question had come before the court on demurrer. 

Where two concurent acts are to be done, it is suf- 
ficient for the party, who sues for non-performance, 
to aver, that he was ready to perform his part of the 
contract, Morton v. Lamb (c). So, in an action for the 
non-delivery of malt, an allegation, that the Plaintiffs 
were ready and willing to receive the same, and pay for 
it according to tlfe terms of the sale, was held suffi- 
cient, without averment of actual tender of the price 
agreed on, Raisoson v. Johnson ( /*). But the allegation 
in this declaration is nearly as strong as an actual 
allegation of tender made, and the refusal averred 
comes within the case of Jones v. Barkley (g). Even • 


{a) 1 H,Bl, 

(If) a H. Bk 143. 

1 ^) 6BMt,ss5' 

(<^) I ITmj, Saund. 35 ^ 0 . 

4- 

VoL. VIIL 


(e) Per Lord Kenyon, y LR, 
129. 

(/) I East, ao3. 

{g) Doug, 684*, and seeKings^ 
ton V. Preston cited therein, 689. 

F if 
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if the Defendant were entitled to a tender, his refusal 
amounts to a dispensation of it; and, after verdict, it 
must be taken, that the Plaiutills proved the matters 
averred. Moreover, here is An allegation, that pos- 
session was delivered; and, w;lierever a contract is 
executed in part, it is no longer executory, and such 
part-execution amounts to an absolute acceptance 6f the 
Plaintifl’s title, Iloone v. Eyre (a), Campbell v. Jones {b). 
In JVilksv, Ailcimon {c\ (an action lor non-delivery of 
good?, according to agreement,) it was held unneces- 
sary, after demand made, to adduce evidence in sup- 
port of the averment, that the Plaintiff was ready and 
willing to pay for the goods. It is unjust, that the De- 
fendants should retain the possession, and not do what 
he has covenanted to do ; his remedy is by action. 
[^Burrough J. Maxwell v. Sharp (r/), was an action on 
"an agreement to transfer stock, and the declaration 
was objected to, because it was not therein stated, 
that there was an actual transfer of thf* stock. But it 
was there held, that a sufficient tender was averred to 
support the action; and, that these contracts were mu- 
tual and independent. So, here, the Defendant is not 
to be put in possession of the legal estate, witliout pay- 
ing the money.] Lord Ellenborougfi ^ expression, in 
Ehiilips V. Fielding^ of the necessity of specificially set- 
ting out the title, is cavilled at in other courts, e. g, in 
Martin v. Smithy but at all events, iij this case, the De- 
fendant has dispensed with it. Then, in tlie second count, 
an actual offer to convey, and refusal on the Defendant’s 
bchalfi is answered. — He cited Vivian v. Shipping (c), 
and concluded, by observing, that the averment was 

(a) %'W. Bl. 131a. S, C. (c) Antey VI. ii. S, C. l 

273. Marsh, 412, 

[b) 6 T, R, 570. (d) Sayer, 187. 

(e) Cro, Car, s94» 


sufii*^ 
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sufficient, and at all events, could not be taken advan- 
tage of, after verdict. 


18 W- 

Febry 


Best and Copley Serjt$. supported the rule. In this Wiluams* 
case each count forms a separate declaration, and is to 
be considered separately ; and upon general damages, if 
anyone count cannot be supported, the judgment is 
gone. Both the counts in this declaration are bad : the 
second clearly so. In the first place, on a contraot of 
sale, the vendor must show a title to sell; in the next 
place, lie must show, that, he tendered a conveyance : 
it is true, that, by the conditions of sale, he is relieved 
frpm shewing the title of the landlord: but he does not 
show whether he is lessee or assignee ; whether there is 
even any lease, or whether he is in any way related to 
the premises. If a man simply undertakes to convey land, 
he thereby impliedly undertakes to convey a good title. It 
is quite nugatory for a man to go through the farce of con- 
veying, when ^le has no title ; and, if he has no title, the 
purchaser is not bound to pay the money, nor can the vendor 
sue him for nonpayment, Fliillips v. Fieldmg. \I>allas J. 

Phillips v. Fielding was in a degree doubted in Martin 
V. Smith : Lord Ellenborough there speaks of the rule in 
the farmer case as being the opinion of Lord Langh^ 
borough only, and so speaks La^ucrcnce J.] Phillips v. 

Fielding is not the decision of Lord Lmighbotough only, 
but of the whole* Court ; and in Martin v. Smithy the 
only question was, whether it was necessary to set out 
ail the particulars of the title. In L/uxton v, Robinson^ 

BidlerZ. says, ‘‘ The Plaintiff was to deliver posscsssion; 
and, therefore, he ought to have shown that he had a 
right so to do.^' Ifi in strictness, the title ought to 
be set out in detail, and, if it is not so set out, the 
verdict will cure the defect of a general averment ; but, 
on this record, no averment of title whatever is made; 
it cannot, therefore, be assumed to be proved, that the 
F 2 Plain- 
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18^x7. 

Ferry 


Williams. 


Plaintiffs had a title ; for nothing can be assumed as 
proved, which is not alleged. The second count is still 
more deficient. There is, indeed, in that count, an 
averment of an offer to convey and assign ; but this is a 
sale of leasehold property, and no excuse is stated for 
not setting forth the title of ttie landlord ; nor is tjjere 
even an averment that the Plaintiffs had a title. In none 


of the cases cited in Serjt. WHliami^ note to Pordage v. 
Co/^fist any principle stated, which bears out the argu- 
ment of the counsel for the Plaintiffs. For, here, 
though the money is to be paid with in 28 days, it can- 
not be shown, that the Plaintiffs were not bound to 
make a good title till the 30th day. If it could be so 
shown, then, and then only, the cases cited for the 
Plaintiffs would apply. In Jime^ v. Barklaj^ Glazebroolc 
V. Woodrotv (a), and Goodisson v. Nunn (^), the convey- 
ance was to be made on the same day ; and it was held, 
that the conveyance must first be made or tendered, 
though the agreement was in the same terns with these. 
Ca7npbell v. Jones is entirely inapplicable to the present 
case ; there, part of the covenant was to be performed on 
one day, and part on another ; for the instruction in 
bleaching must be gradual, and Lord Kenyon^^ 
ment proceeded on that ground. liawson v. Johnson^ 
and Wilks v. Atkinson^ are with the Defendant ; for, in 
those cases, the Plaintiffs had done every thing which, 
in the nature of the cases, they could be required to do. 
So in Marwell v. Sharp, the Plaintiff* had done all in his 
power to transfer the stock ; and in a subsequent case, 
M(Trit v. lianc (c), which was an action on an agree- 
ment for the transfer of stock, the plaintiff averred, 
that he attended all the while the books were open on 
the day on which the stock was to be tranferred, but 


(a) 8 r. R. 366. 
lb) 4 T. R- 761. 


(f) I Str. 458. 


that 
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that the Defendant did not appear: tlie Court there 
held, that if the Defendant had been there to* transfer, 
the PlaintiiF must have laid down his money, though 
not so as to part with it until transfer : and, in the argu- 
ment was cited Turner v. Goodwin (a). In Viviafi v. 
Shipping j the point of condition precedent was not de- 
cided, nor is it clear whether that case came on on 
demurrer or after verdict. [The Court here observed, 
that, ill the first count, there was an averment, that the 
Plaintiffs were ready and willing to give and make to the 
Defendant proper conveyances and assignments of the 
leases of the estate, and that the Defendant refused to 
accept the same ; that this ii^erment, as the case stood, 
was, as they were then advised, sufficient, and that the 
first count was good. They directed the counsel for the 
Defendant to confine themselves to the second count.] 
The second count is entirely defective, for there is not 
even a premise in that count, from which it can be in- 
ferred that ^hc Plstintifis had a title ; or from which a 
tender of a conveyance can be presumed. If an averment 
of actual conveyance is, strictly speaking, unnecessary, 
it is absolutely necessary for the Plaintiffs to show, that 
they were ready and willing to convey; and not only to 
convey simply, but to convey at the time and place sti- 
pulated. No such averment appears on this count, not 
even tliat he offered to convey within a reasonable time. 
All the matters^ necessary to be proved will, after trial, 
be supposed to have been proved ; but, if such matters 
be not averred, there could be no need to prove them ; 
and, therefore, it cannot be inferred that they were 
proved, liushton v. Aspinall (Z>). The verdict, therefore, 
will not cure the second count. Phillips v. Fielding is 
expressly with the Defendant in this case, and Calloncl v. 
Briggs (c) is strong to show, that performance must be 


1^7. 


Ferry 


Williams. 


(a) Fort. 145. S, C. 10 Mod. 

154. 

F 3 


(h) Doug. 679. 
(f) r Salk. 1 12. 


aver^* 
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averred and proved. Neither of the special counts state 
the Plaintiffs* title, nor a tender of the conveyance ; the 
latter does not aver, that the Plaintiffs were ready to 
convey within a reasonable time ; both are evidently bad, 
and the latter, at least, is pregnant with such defects, 
that it cannot be cured after verdict* 

Dallas J., now delivered the judgment of the Court. 
This^was a motion in arrest of judgment. The declar- 
ation consisted of two special counts, and the com- 
mon counts. To the special counts, objections have 
been raised. The first count, in substance, states that 
a leasehold estate was put lip for sale, subject to certain 
conditions, of which one was, that the purchasers should 
have proper conveyances and assignments of leases, 
without requiring the lessor’s title. What the buyer, 
therefore, did not stipulate for or require, the lessor was 
not bound to state. The want of such an averment# 
therefore, constitutes no objection. It w’n§ next urged, 
that the tender of a proper assignment was not alleged ; 
and it is true, that such a tender is not alleged in terms ; 
but the allegation is, that the Plaintiffs were ready and 
willing to give a proper assignment, on payment of the 
remainder of the purchase money, according to the 
intent, tenor, and effect of the agreement; but, that 
the Defendant l efused to accept of such assignment, and 
to perform his agreement according to* such intent and 
meaning. Now, the rule is clear, that, if performance 
of an act be rendered impossible by the default of the 
one party, it dispenses with the necessity of the other 
party’s averment or proof of such fact ; and, if that rule 
be applied to this case, the objection vanishes. There 
is, then, a substantial right of action on the record ; and, 
whether the pleadings are so formally drawn as to be 
good on demurrer, it is not necessary now to consider : 
for this motion is in arrest of judgment, when the 
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omission of form, and even of substance, is aided by the 181?* 

verdict. Ferry 

The second count differs from the first : in the second n#. 


count nothing is said of the purchaser hawng convey- Williams* 
ances, without requiring the lessor’s title; but the 
agreement set forth is, that the one party shall assign, 
and that the other shall accept ; and then comes an 
averment, not merely that the Plaintiffs were ready and 
willing to convey and assign, as in the first count,, but 
that they actually offered to convey and assign, and that 
the Defendant refused to accept. To this count it is 
objected, first, that there is no title specially set forth ; 
secondly, that title is not even generally alleged ; and, 
thirdly, that there is no averment of the actual tender of 
any conveyance or assignment : and, it is true, that title 
in the lessor is not alleged. It becomes, therefore, unne- 
cessary to consider the distinction between title specially 
set forth and title generally alleged. If it bo urged, 
that, under tfie facts of this case, such allegation would 
be necessary, and that the want of it would be bad on 
demurrer, the answer is, that we are now not to decide 
on demurrer, but on a motion in arrest of judgment; to 
that ground, therefore, and to that only, must our consi- 
deration be confined. Arid this makes it unnecessary to 
go into the various cases which have been cited ; every one 
of* which, if it were necessary to examine them, would be 
found to difier frt)m the case before the Court in many 
respects ; but, for the present jmrpose, one broad ground 
of distinction is sufficient ; — they were all cases on 
demurrer. Being so distinguished, I need not say that 
they depend, not only upon different, but upon oppo- 
site principles to those which govern the present case. 

On demurrer, in favour of correct pleading, every ob- 
jection is to be strictly considered ; after verdict, matter, 
whether of form or substance, is to be aided by the ver- 
F 4 diet 
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1 ^ 17 . 


Ferry 


v« 

WIEI.XAMS. 


diet in favour of the justice of the case. Confining our^ 
. selves, tlierefore, to the consideration of this point, as 
arising on a motion in arrest of judgment, it becomes 
necessary tq refer to the agreement and breach, as stated 
in the second count of the declaration. The contract 
alleged is an agreement by the Defendant to purchase, 
and by the Plaintiffs to assign and to convey, a certain 
leasehold estate of them the Plaintiffs ; and, after ver- 
dict, it must be taken, that the contract alleged was 
proved. Nothing is said as to a title or right to convey ; 
but, it is insisted, that, in legal construction, an agree- 
ment to assign and convey imports a right to assign 
and convey. Be it so, for the purpose of argument; 
for, if such be the construction, which the law will put 
upon the contract, it must be taken, that the assignment 
oflered was of such a description. It is sufficient to set 
forth in the declaration the agreement, in the terms in 
which it exists. The same construction must be applied 
to the contract, and to the statement ofnhe contract 
in the declaration, and this is done in the present case. 
Supposing it necessary to prove, under such an agree- 
ment, an offer legally to assign, it must be taken, after 
verdict, that this was proved at the trial; inasmuch 
as, without such proof, in the present view of the case, 
the Plaintiffs could not have recovered. As to the re- 
maining objection, viz, the w^ant of an actual tender, it 
will be sufficient to say, that the oljjection becomes 
weaker when applied to the second count than it was 
when applied to the first ; for, in this second count is 
alleged an actual offer to convey by the Plaintiffs, and 
an actual refusal to accept such conveyance by the 
Defendant. What, therefore, has already been said 
on this subject, as ajiplied to the first count, becomes 
much stronger as applied to the second. The case 
seems sufficiently clear ; but, if any illustration be re- 



IN THE FiFTY^EIGHTH YeAR OF GEORGE III. 


73 


quired, it may be derived from Mason v. Corder (a), the 1417* 

last case decided on this subject in this court! There, TT 

.1 Ferry 

in an action upon an agreement to assign a lease, it 
viras urged in arrest of judgment, that jthe Plaihtifis Williams. 
should have averred and proved, not only that he was 
ready to make a good title ; but, that it was in his power 
to have done so. A new trial was granted on the merits, 
so that the case did not turn on the point, whether the 
judgment ought to be arrested. But, in delivering the 
judgment of the Court, Gibbs C. J. said, “The action 
cannot be maintained, unless the plaintiff did offer, 
and was able and showed that he was able, to do that 
for which he had agreed. • Possibly the Plaintifi’ may 
prove that circumstance on another trial which does not 
appear in this report, that the Plaintiff was in a con- 
dition to procure and did procure that which he was 
bound to procure, the assent of the lessor,” Now, it 
could not be done on a future occasion, if the want of 
such an avertnent would have excluded such j>roof : nor 
would it, on the same ground, have been proved on the 
trial liad ; and yet, for want of such proof the new trial 
was ordered. Without, therefore, being in terms 
averred, the ability to make is involved in the aver- 
ment, of being ready and willing to make an assignment, 
and of having tendered and offered to assign, and be- 
comes matter of necessary ])roof on the trial, to enable 
the Plaintiff to recover. The rule being, tliat, whatever 
is sufficiently alleged to let in proof, and without which 
proof, the Plaintiff must have failed, will be intended 
after verdict to have been proved ; such intendment 
must be made in tlie present case, and, consequently, 
the Plaintiffs are entitled to our judgment. 

Rule discharged. 


[a) Ant€y VII. 9. 6’. C. % Marsh. 33 z. 
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isrr. 


Nov- a4< 


Hopkinson V. Buckley. 


The Court will 
discharge with 
costs a rule 
obtained on 
affidavits of a 
party, which 
are sworn be- 
fore his own 
attorney in the 
cause. 


J/^AUGHAN Serjt, showed cause against a rule, which 
had been obtained by HuUock Serjt., and insisted 
that it must be discharged with costs, as all the affida- 
vits of the party, which were the foundation of the rule, 
had been sworn before his own attorney in the cause. 

The Court observed, that it was extremely wTong for 
the attornies in a cause to act as commissioners in taking 
the affidavits of their clients, and gave judgment that the 


Rule be discharged with costs. 


Novv 2S* 


Anonymous. 


Fine amended 
by increasing 
the number of 
acres, the mea- 
surements on 
which the de- 
scription of 
the number of 
acres were 
founded being 
wrong. 


jj^EST Serjt. moved to amend a fine, by increasing the 
number of acres, on affidavits, which stated that 
the deed to lead the uses, conveyed one-third of all that 
farm called Finchley farm, in the occupation of George 
Dowling ; that correct fines had been levied of the other 
two-thirds, but that, in this fine, the mt’asurcments were 
wrong. He cited Alexander^ demt.; Bleasdale^ tent.: 
Harford^ vouchee («). 


By the Court, 


Fiat 


(a) Ante, IV. 734. 
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Anonymous. 


Nov. a4» 


JDOSANQIJET Seijt.3 moved, that a recovery might The docu- 
be allowed to pass as of Easter term last, under the relating 

. , to a recovery 

following circumstances. Ihe premises were in North’- of premises in 

umberkmd^ and the documents did not reach London Northumber- 

until the first day after Easter term. The mistake was 

not discovered, but proceedings went on in Trinity term, London till the 

and the recovery had now come to the cursitor’s ofiice. day after 
•' , Easter term ; 

By the Court, after a remonstrance for not coming the mietake 

earlier in the term, 

covered, the 
fiat* proceedings 

went on in the 

subsequent Trinity term, and the recovery came to the cursitor’s office in Michaelmas 
term following, when the Court, upon motion, allowed the recovery to ptis as of 
Easter term. 


Noakes V. Shipman. 


Nov. 25. 


J^EST Serjt. moved, as a matter of course, that this Finomore 

fine should pass, being more than a twelvemonth f twelve- 
. 1 ^ , . month old al- 

old. No special reason was assigned, although the writ lowed to pass 

of covenant was returnable in three weeks of the ^^ithyut any 

Holy Trmityj in the 5 1th year of Geo, 3. • 

By the Court, 


Fiat, 
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1847. 


Nov. tS’ Gibson v. Bbay and Another, Assignees of 
Markham, a Bankrupt. 


Goods were 
sent from J,G, 
in London to 
Jtf. at Sunder^ 
landy accom- 
panied with a 
letter express- 
ing a hope 
that some of 
the articles 
would be ap- 
proved of, and 
desiring to 
have those ar- 
ticles which 
were not ap- 
proved of re- 
turned as 
speedily as 
possible. The 
letter contained 
an invoice, 
headed, “Mr. 
Mo bought of 
J, G./* where- 
in the prices of 
the articles 

t ere set down. 
It not carried 
out. On the 


was an action of trover, for certain shawls and 
laces. At the trial before Gibbs C. J, at the Lon- 
don sittings after the last term, it appeared, that in 
November 1816, in consequence of a request made by 
Markham^ a shopkeeper at Sunderland^ to Morgan^ the 
traveller of the Plaintiff, a lace-merchant in London^ to 
procure for him a few high-priced shawls, and other 
articles, the Plaintiff, on the 11th of that month, 
selected and sent him some laces by the mail ; and 
in a letter of that date, containing an ift voice of the 
articles sent, apprized him that agreeably to his 
order, to Mr. Morgan^ he forwarded, as per invoice 
annexed, in a small box, which would go off per that 
evening’s mail ; that he had charged the whole as low 
as possible, and hoped some of them would be ap- 
proved; and that the bankrupt’s orders would oblige 
the Plaintiff; and, in a postscript, he requested to 
have returned what was not approved, as speedily as 
the bankrupt could with convenience. 

The invoice contained in this letter was as follows : 


evening of the 

day of the arrival of this letter and these goods at Sunderland^ the effects of M, were 
seized under a i and on the following morning his shop was shut by tlie sheriff, 
and never re-opened. In an action of trover for these goods, brought by J. G. against 
the assignees of M.y who had been made bankrupt : Held, that the goods did not 
pass to the assignees under the stat. ai Jac, i. c. 19. j. ii* 


Mr, Markham 
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917 

Mr. Marlcham 

14 Bla. lace shawl 

Bo*, of John* Gibson. 
£14 0 0 

mr. 

Gibson 

V. 

582 

1 - 

- 22 

0 

,0 

Bray. 

913 

1 

- 22 

0 

0 


.964 

lA square - 

- 8 

0 

0 


965 

1 . 

- 5) 

9 

0 


1795 

1 Bla. lace scarf 

- 10 

0 

0 


7026 

74 Bord. 

- 0 

13 

0 


1305 

— - 8 wht. 

- 0 

14 

6 



Box 20^. — 


Net money £ 

The parcel enclosing the goods arrived by the mail, 
at Sunder landy on the 13th of Ncwemher following, and 
was delivered to the bankrupt in the afternoon of that 
day ; and, about the saihe time, he received by the post, 
the above-mentioned letter and invoice. On the 
evening of the same day, his goods were seized, under a 
fieri facias, and on the following morning, his shop was 
shut by the sheriff’s officers. On the J 5th November, 
the bankrupt executed an assignmentof his effects, for the 
benefit of his creditors ; and, on the 2 1st, a commission 
of bankruptcy issued against him, which was opened 
at Sunderland, \)n the 27th, and a provisional assign- 
ment executed on the same day. On the 24?th of De^ 
cemher, the Defendants were chosen assignees. The 
Plaintiff applied to them for a restoration of the lace, 
but received a letter, stating, that the goods had been 
received into the bankrupt’s stock prior to the act of 
bankruptcy ; and that they could not be given up, as 
they had been then sold with the bankrupt’s stock. It 
further appeared, that the box containing the lace re- 
mained 
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mained for some weeks unopened in the bankrupt's 
shop ; and, that it was kept perfectly distinct from his 
stock. Gibbs C. J. expressed his opinion, that the goods 
were subject .to the bankrupt's commission, and that the 
entering the prices short made no difference in the case, 
for the prices were the lowest prices at which the goods 
were to be sold, and the letter of the Plaintiff only re- 
quired that those goods, which were not approved of, 
should be returned. His Lordship observed, that, in 
Lwesaijv, Hood («), goods in the hands of a dealer upon 
sale or return were held to pass to the assignees of 
such dealer, when bankrupt, and, that these goods 
were under the controul of the bankrupt. He, how- 
ever, reserved the point, directing a verdict to be 
entered for the Plaintiffj with liberty to the Defend- 
ants to move to set it aside, and enter a nonsuit. 
Accordingly, 

Vaughan Serjt., on a former day, having* obtained a 
rule nisi to that effect, 

Best Serjt. now showed cause. Livesay v. Hood and 
Heate v. Ball {h) are beside the present question, which 
cannot be considered one of goods sent on sale or re- 
turn, under circumstances similar to those, which formed 
the foundation of those cases. The goods in this case 
arrived on the 13th; and, on the next morning, the 
bankrupt's shop was shut by the sheriff's officers, and 
the bankrupt had not from the first moment any power 
over the goods. The invoice has no sale prices carried 
out, nor are the goods sent to be all sold direct, as ap- 
pears from the language of the letter of the 1 1th. The 
bankrupt had a discretion to select such goods as suited 

(a) % Campb, 83. (^) % Eastf ii;. 

him, 
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him, and to return the others : this discretion to select 
he never exercised, nor had he, at any time, •the order 
and disposition of such goods : and, without goods are 
in the order and disposition of the bankrupt, mere 
possession of them will not subject them to the 
operation of the stat. 21 Jac. 1. (a). — He cited Alkin v, 
Berwick (^). 

Vaughan in support of his rule. The goods were in 
possession of the bankrupt before his bankruptc5^ ; they 
were sent on sale or return, and he had an option ol- 
fered to him, to be exercised by him : if he does not re- 
ject them, they are to be k(gpt, and he does not reject 
them ; he had, therefore, the order and disposition of 
these goods, which he might have sold on the morning 
after their arrival, and which the Defendants as his as- 
signees are entitled to retain. JLivesay v. Hood governs 
the present case, which is, if possible, the stronger of 
the two ; ipr the invoice in Livesay v. Hood is only 
headed .7, Almon from Livesay and Co. here the in- 
voice is headed Mr. Markham bought of Jl Gihsmi^^^ 
clearly shewing, when coupled with the letter, that the 
goods were purchased by Markham^ with a power of re- 
turning such as did not suit him, within a reasonable 
time. 

Dallas J. .The fallacy of my Brother Vaughan^f» ar- 
gument consists in supposing, that where goods are 
literally in the possession of the bankrupt, by means 
wliereol' a false credit may arise to the prejudice of 
others, w ho may be thereby imposed on, such possession 
is sufficient to bring the goods so possessed withiji 
the range of the statute of James. Now, if mere pos- 

(a) c. 19, /. II. (b) I Str. 165. 

session 
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Gibson 


r V# 

Bray. 


session were sufficient, the possession of factors, trustees 
and others^ would be a possession in the order and dis- 
position of the bankrupt, which it clearly is not ; and, 
therefore, the proposition, that a mere possession of goods 
will bring them within the order and disposition of the 
bankrupt is much too extensive. What are the words 
of the statute ? “ If any person or persons shall become 
bankrupt, and at such time as they shall so become 
bankrupt shall, by the consent and permission of the 
true owner and proprietary, have in their possession, 
order, and disposition, any goods or chattels, whereof 
they shall be reputed owners, and take upon them the 
sale, alteration, or dispositibn as owners,” then, the 
same shall be liable to the creditors of such bank- 
rupt (a). The true question, therefore, is, whether the 
bankrupt, having the goods in his power, has taken upon 
himself the order and disposition thereof. Now, this 
is not a case of continual dealing, as was the case of 
Livesaj/ v. Hood^ where the parties settled their accounts 
monthly ; but the goods here ai*e sent and received on 
a special engagement, that Markham may return what is 
not approved within a reasonable time. It is urged, 
that Markham might have sold them on the morning 
after their arrival ; he might have done so, and that would 
have been a sale w ithin a reasonable time. But the next 
morning ended the trading, and he had not, therefore, 
a reasonable time wherein to judge what he would or 
would not take ; or whether he would take any of them. 
I, therefore, think, that Markham had not bought 
these goods, that they never were in his order or dis- 
position, and, consequently, that a property in such 
goods never passed to the assignees upon his becoming 
bankrupt. 


( 0 ) j,ii. 


Park 



IN THE Fifty-eighth Year of GEORGE III. 


81 


Park J. I am of the same opinion. But, be itim- 181>. 

derstood, that we impugn not the cases of Neate v. Ball, Oib^ 

and Lwesay v. Hood, neither do we narrow the received 
construction of the statute of James. On reviewing the Bray. 
facts, I think, it will be found that there is no difficulty 
in the question. These goods arc received by Marlcham 
on the evening of the 1 3th, the shop is shut on the next 
morning, by command of the sherifl^ who was in posses- 
sion, and is never opened again. Markham, therefor^ bad 
never any opportunity of exercising the discretion dele- 
gated to him, as to the selection of what goods he should 
keep, or what he should return. If it be objected, that this 
view of the case brings us to a*consideration of time, the 
answer is, that in all these cases the consideration of 
time forms an ingredient. In Neate v. Ball, Lord 
Kenyon says, “that the bankrupt was to decide, immedi- 
ately, whether he would accept or return the goods ; but 
see what he did. He received them on the 19th of 
February, into^his warehouse, and tlierc kept them as 
his goods, until the 4th or 5th of MarcJiF In Livesay 
v. Hood, the goods had been in the possession of the 
bankrupt, for nearly a month ; and Lawrence J. there 
said, speaking of such goods, “they appeared to the world 
as his property, and this reputed ownership was calcu- 
lated to gain him a delusive credit, which, it is the ob- 
ject of the statute to prevent.” But, here, there is no 
pretence for saying, that a delusive credit could be raisc*d; 
for the goods arrive on the eve of his bankruptcy, and 
he neVer selects one of the articles offered to his choice. 

The circumstances of this case, as I think, go far be- 
yond those of Neate v. Ball, and Livesay v. Hood, and 
are such as, in my opinion, entitle the Plaintiff* to 
recover. 


G 


VoL. VIIL 


Burrough 
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^ 817 . 



Burrougii J. In Horn v. Baker {a\ every case on 
this statute, which had previously been decided, was 
considered. None of those cases, nor do any of subse- 
quent occurrence, touch the question now before the 
Court ; for the key to this case lies in the postcript of 
the Plaintiff’s letter of the Htli of November, ‘‘shall 
be very much obliged to have them returned, what is 
not approved, as speedily as you can with convenience.” 
It. is quite plain that Markham was to have a reasonable 
time to choose, whether he would have all of the goods 
or a part of them only. These goods arc brought to 
him on the evening of the 1 3th ; on the 14th his shop is 
shut up by the sheriff, ahd there is an end of the bank- 
rupt’s power over them. He had not, then, a reasonable 
time in which to exercise his power of choice, nor did 
he exercise any power over these goods ; and, therefore, 
I am of opinion, that this rule must be discharged. 


pule discharged. 


{ a ) 9 East , a 15. 
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18f7. 


Rowe and Another, Assignees of Lange, a jvbv.» 5 . 
Bankruj)t, *v. Pickford and Another. 


^HIS was an action of trover brought by the Plaintiffs A trader in 
as assignees of Lange^ a bankrupt, tp recover the 
value of six bales of twist, delivered to the Defendants as purchasing 


common carriers. At the trial of the cause #bbforc goods at Man- 
Dallas J., at the London sittings after the last term ; g^porting^ 
after the usual proof in bankruptcy case^, when it ap- them to the 


neared, that the act of bankruptcy was on the evening of continent soon 
^ p ^ ^ , after their ar- 

the 16th or the morning or the 1 /th ot August 1816, the rival in I,o«- 

following facts wore given in evidence. The goods in don. The 

question wetc delivered to the Defendants at their ware- 

hcnise at Manchester^ on the 9th and 12th of August 1816, remained in 

by one Paul ChapvL the manufacturer and consignor, thewaggon- 
1 . , L 1 1 . r 7 lilt, office of the 

addressed to the bankrupt in London, who had been in Defendants 

the habit df purchasing Manchester goods througli who were car- 

Chappe, and exporting them to the continent, on or re 

shortly after their arrival in London, Tlie bankrupt Jiad nioved by his 

no warehouse of his own in Urndon, and tlie goods con- lor the 

signed or sent to him remained at the waggon-office of ^ 

the Defendants, until they were removed from thence A consignment 

by his shipping agent, for the purpose of being shipped. lor 

• , . I . ,, 1 , V the trader was 

1 he bankrupt always received notice trom the Defend- delivered to 

ants oj’ the arrivM at their warehouse in London, of any Defend- 
goods addressed to him, and there they remained until ^tl^amViuh 
an opportunity lor shipping them presented itself; when of August ; 

on the 14th 

and 17th the goods arrived at the waggon-office of the Defendants; on the i6th or 
17th the trader became bankrupt ; and, on the notice of non-delivery to the 

bankrupt was given by the consignor to the Defendants, who, according to order, on 
the aist delivered the goods to a third house : Held, that the assignees of the bankrupt 
were entitled to recover the goods deposited with the Defendants ; and that the right 
of the consignor to stoppage in transitu, ceased on the arrival of the goods at the 
waggon-office of the Defendants in London. 


G 2 


an 
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18LJ7* an order to take them away was given by the bank- 
Rowe ^ *’tipt to his shipping agents, together with the note which 
, V. had been left with the bankrupt, informing him of the 
PiCKPORl), arrival of the goods. On the l4th August^ the clerk 
of the bankrupt received a notice from one of the De- 
fendants’ porters, of the arrival of two of the bales in 
question; on receipt of which, the clerk went to the 
Defendants’ warehouse, saw the bales, and informed the 
warehouseman, that, he should give an order to the bank- 
rupt’s shipping agent, to come for them as usual. On 
the I7th of a similar notice was given by the 

Defendants of the arrival at their warehouse, of the four 
other bales ; and, in the afternoon of that day, the clerk 
went to the Defendants’ warehouse, and saw those 
four bales, but did not give any directions resj)cct- 
ing them. On the 18th, the clerk met the warehouse- 
man, and told him not to let the goods in question go 
without order : the carriage for these goods was not 
paid, and the shipping agent always paid tlie carriage 
when he took away the goods. On the 1 9th of August^ 
the authorised agent of the consignor ChapjK^ gave no- 
tice to the Defendants, not to deliver the goods to the 
bankrupt ; on the 20th, Chappe confirmed the notice of 
his agent, and ordered the delivery of the goods to 
Messrs. lAebman and Co., to whom, on tlic 2l8t., they 
were, by the Defendants delivered accordingly. For the 
Plaintiffs, it was contended, that the Consignor had no 
right to stop these goods as in trarmiu ; such right being 
determined by the arrival of the goods at the warehouse 
of the Defendants in London. For the Defendants it 
w^as urged, that the goods were in transitu when the con- 
signor gave the notice for non-delivery to the consignee. 
The jury found a verdict for the Plaintiffs. Dallas J. 
gave the Defendants leave to move to set aside the ver- 
dict, and enter a nonsuit, or to liavc a new trial. 
Accordingly, 


Lens 
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hem Serjt. on a former day, obtained a rulc| iihi^ to 
that effect. He cited Hunter v. Beal (a), and referred 
to the cases of Mills v. Ball {b)y and Bills v, H?ml (c), 

Vaughan Serjt, was now about to show cause, but wa^ 
stopped by 




Rowe 

«!• 

PlCKFOm 


The Courts who asked hens^ if he thought he could 
support his case of stoppage in transitu^ after theigoods 
had reached their final place of delivery ; and observed, 
that this case must be governed by Leeds v. Wright (r/), 
and Scott v. Pettit (r), in the Jattcr of which it was held, 
that where a trader had no warehouse of his own, but 
used that of his packer, for receiving goods consigned 
to liim, the tramitus of such goods was at an end 
upon delivery of them to the packer. That the case 
of Hunter v. Beal^ was only a question, whether a 
packer was an intermediate man, and wanted the mate-» 
rial feature, which marked the present case ; namely, 
the fact that the warehouse of the carriers was the 
place of final delivery ; and moreover, that the impression 
in Lord EllenhorougJC^ mind in Dixon v. Baldwin {f) ap^^ 
peared to be adverse to the decision in Hunter v. BcaJ^ 
In Richardson v, Goss (g) Chambre J., said, that he was 
strongly inclined to think, that, if a man be in the ha- 
bit of usintj: the warehouse of a wharfiiifTcr as his ow'ii, 
and make it the repository of his goods, and dispose of 
them there, the journey would be at an end when 
the goods arrived at such warehouse : and, in Scott v. 
Pettit (Ii\ Lord Alvanlei/ said, lie perfectly coincided 
with Mr. Justice Chambre in that which he had intimated 
in the former case. Both these cases were recognised 


(") 3 L R> 466. «. 
(A) % P, 457, 
(r) 3 T.R. 464. 
(J) z P, 3^0. 


( e ) 3 ^ P - 469. 

(/) 5 East, 184 . 

g) 3 B, ^ P. Tty, 

h) z B,^ P» 4yz. 
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ll^l7* in Dixo^iv, Baldwm, and there confirmed by Lord 

^ ^ ™ ^ 'Ellenhoroiish (a), 

Rowe ^ \ / 

Tl. 

PiCKFORD. admitted, that he could not press the point ; and 

the rule was 

Discharged. 

{ a ) s 185. 


Nov . z 6 . Copland, Demandant ; Bigg, Tenant ; 

Thompson and Wife, Vouchees. 


Recovery nLOSSET Sent, moved to amend tliis recovery by 
amended by jfJ , ^ ^ 

altering the altering the words, ‘^in the parishes of Childej'ditch 

words, m and in the county of to the words, 

\:hifdJrditcbf parishes of Childerditck and SouiZ/weald, in the 

and county of Essex” on the affidavit of the vouchee, that 

wW, inthe seised in tail of the premises, and tluit he di- 
county of Es- . , 

sex” to the rected his attorney to sufter a recovery of his lands in the 
words « in the parishes of Cliilderdiich and Brentwood^ of which he 


^hUderdifeh Seised in tail as aforesaid. But tliat it had been 

and Sout/j- since discovered that Braitwood^ wherein a part of his 

cweald, in the jis situate, was a hamlet in the parish of South- 

county of Es- > . , > 

'sex y” on*the *eocald^ and not of itself a parish. And that he intended 
affidavit of the to suffer a recovery of so niucli of his land as was since 
vouchee, that lie within the parish oK SoutJvmald , — All 

he was seised * 

in tail of the the parties were living. He cited Dowse demandant, 

premises, and tenant, lieeve vouchee, (a) 

directed his at- ^ 

tomey to suffer « 1 ^ 

a recovery of By the Court, 

his lands in the Fiat. 

paiishes of 

Chllderditch and Brentwoodi of wffiich he was seised in tail as aforesaid ; but that 
it had since been discovered, that Brentnvoodf wherein a part of his lands was situate, 
was a hamlet in the parish of Southnveald ; and that he intended to suffer a recovery 
of 80 much of his lands as was since discovered to be within the parish oiSouthweald, 
— All the parties living. 


(«) 7iB,(SP, j ; 8 . 
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King v. Steddel and Wife. 


Nov, a6* 


JN this fine, there was an affidavit of husband and wife. Affidavit of 

that they both were present and did appeal* at bar, and 

but the secondary had counted at bar the husband only. 

The secondary said, that he had first written the names pear at the 

of the husband and wife; and afterwards, in the prg^odve, ofti- 

1 r 1 T 11 1 ^ ^ cer said that 

trie name ot the wile appeared to have been struck out, he had written 

wbjch the secondary said he never did. the names of 

the husband 

, , and wife ; but 

Best Serjt. now moved to amend the caption of this the uamc of 

fine, by inserting the name of the wife, whicli had been so ^P” 

, ^ peared struck 

Struck out, But, i„ ^he 

pracipe, an 

The Cemrt directed, that, as it was a fine of the last officTi!^satl^he 
term only, the wife sliould come up to re-acknowledge never did. 
the fine. 

Itulc refused. Usr term, the 
Court refused 

to amend the by in'jerting the wife’s name, and ordered that she should come 

up to re-ackiio''dcug'':* the fine. 


Stubbs v. Stevenson. 


Nov, 37. 


J^EST Serjt., on a former day, had moved to amend A parish was 
this fine of Hilary term 52 Geo. 3., by substitut- situated in the 
ing the county of Southampton for the county of Berks coun^^of *5. 

and B, The 

premises in this parish intended to be passed by a fine were situated in the county of 
5 ., but were described as situated in the county of B, The Court allowed the fine 
to be amended by substituting the county of S, for the county of B, 

G 4 upon 
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1^7. upon an affidavit, that the premises were situate within 
Stub^^ Mortimer^ the parish named, but that they 

were not situated in the county of but in the 

Stevenson, conterminou.s county of Southampton^ the parish of 
Slratfield Morthnet' running into both these counties. 
The parties were all living, and it was their intention, 
that the premises in question should pass. Best urged, 
that, under these circumstances, there could be no objec» 
tion^to the amendment, and 

The Court were inclined to allow the amendment, in 
order to give effect to the fine ; as the parish in which 
the premises lay was not softght to be altered, and as the 
premises could not pass under the present description of 
them ; but, on the statement of the officer, that such an 
amendment would be contrary to the former decisions in 
Kindcrlep demandant, Doirvoillc tenant {a ) ; Wainwright 
demandant, Scagrave tenant {h ) ; Anonymous (c) ; Gill 
plaintifii Ycates deforciant {d\ and Bashleigti demandant, 
l 4 cigfi tenant {e) ; they took time to consider till this day, 
when they allowed the amendment. 

By the Court, 

FiaU 

i a) Ante I. 257. {d) Ante IV. 708. 

h) Jbid.sz^’ {e) lbid.%s$^ 

(f) Ante III. 418. 
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Blanck V. Solly and Another. 


i8iir. 


Nov> 


^SSUMPSIT for the freight of staves, timber, and A ship freight- 
^ deals carried by the Plaintiff; on board his ship, h^ihe 

from Da7ifzic to London. At the trial before Gibbs C. J. agents of the 
at the London sittings after last term, the following facts Defendants at 
were proved. li\ Autrust 1815, the agents for the De- consigned to 
fcndants at Dantzic^ shipped a cargo of timbe^ ^on- their house in 
signed to the Defendants, on board the ship of the Plain- 
tiff, who signed a bill of lading, which stated that the and after part 
ship was bound to Sheerness for orders, and that the 
timber was to be delivered as there ordered to the De- Uvered, seized 
fendants or their assigns, they paying freight for the by the revenue 
goods, at certain prices, in the bill of lading mentioned. 

The ship arrived at Sheerness with the cargo, wliich was was not Prw- 
ordered by the Defendants to be delivered at the Com- 
7 ntrcial DoeJes^ Dc2)tford. The Defendants entered the petition, * 
ship at the Custo7n Housc^ and the cargo was landed by ordered the 
them, in their names, at the Conmiercial Docks. On 
the day after the commencement of the delivery, the dition that the 
ship and cargo were seized in the Docks by the revenue should 
officers, on suspicion, that the ship was not PTrtissian and^o^]^^ 
built ; and, therefore, incapable, under the navigation ment of a sum 
act (fl), of importing the produce of that country into 

officers. This 

sum the master (Pljfintiff) paid, and the Defendants accepted and exported the cargo : 
Held, that this conduct of the master sufficiently shewed the voyage to be illegal, and 
that he had admitted such illegality so as to preclude him from recovering the freight. 


(a) 12 Car. 2. c. i8. s. 8., by 
which it is enacted, that no sort 
of masts, timber, or boards, shall 
be imported into England^ Ire- 
landi or W ales ^ in any ship or 
vessel but in such as do truly 
and without fraud belong to the 
people thereof, and whereof the 
master and three-fourths of the 
mariners, at least, are English : 
except only such foreign ships 
and vessels as are of the built of 


that country or place of which the 
said goods are the growth, pro- 
duction or manufacture respec- 
tively, or of such port wdiere the 
said goods can only be or most 
usually are first shipped for trans- 
portation, and whereof the master 
and three-fourths of the mariners 
at least are of the said country or 
place, under the penalty and for- 
feiture of the ship and goods. 


Dngland^ 
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England.^ The brokers of the captain and owners pre- 
sented, with the concurrence of the Defendants, a 
petition to the Lords of the Treasury, who ordered the 
ship to be restored, on condition that the cargo should 
be landed, and warehoused for a period not exceeding 
six months, for exportation only, on payment of a satis- 
jaction of 50/. to the seizing officers; this satisfaction 
was paid by the Plaintifl', and the Defendants subse- 
quently accepted and exported the cargo. The order 
of the Treasury being produced, Gibbs C. J. directed the 
jury to find a verdict for the Defendants, oii the ground 
that the voyage being illegal, the Plaintiff could not 
maintain an action lor the ft eight. His Lordship, how- 
ever, gave the Plaintiff leave to move to set aside this 
verdict, and to enter it for himself. Accordingly, 

Vaughan Serjt, on a former day, having obtained a rule 
7ii$i to that effect, being now called u[)on by the Court, 
supported his rule. First, the order of ihevFreasury, on 
which the Defendants rest, is not an order of‘ con- 
demnation ; it is not, thcrelbre, conclusive evidence of 
the illegality of the voyage; and the ))ayinent of the 
satis laction ordered, is a payment merely pads causa, 
without any acknowledgement of the illegality of such 
voyage ; and, merely to avoid a contest with the Crown. 
Secondly, the entry of the cargo at the Custom-house 
here, which alone made the illegality, if any existed, 
was the act of the Defendants : for, there is no illegality 
in the arrival of a ship at Shecnicss ibr orders, at what 
place she shall deliver her cargo. The only document 
which the Plaintiff’s ship had with her, was a bill of 
lading, stating, that she was bound to Sheermess for 
orders. Thirdly, to produce a condemnation, a suit 
on the part of the government should have been 
instituted ; but no such suit has been instituted : 
and, fourthly, the Defendants have accepted and dis- 
posed of the cargo, for which they now refuse to pay 

freight. 


1S17, 


Blanck 

•V* 

Solly, 
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freight. Muller v. Gernon («), relied on by the ^Defend- 
ants at the trial, is beside the present case. There, the 
Plaintiff sought to recover for freight on a voyage ad- 
mitted to be illegal ; here, is no admission hi' an act of 
illegality, nor can the order of the Treasury be considered 
conclusive evidence of such an act. 

Dallas J. This is a plain case. An action is 
brought by the master of a foreign ship, for frcig^it on 
goods imported into this country by means of a voyage 
clearly illegal. On the arrival of the vessel at Dept/brdy 
she was seized, but, it is contended by the Plaintiff, 
that, as no condemnation has actually taken place, he is 
entitled to recover. If there had been a condemnation, 
it is quite clear, that the master could not have reco- 
vered for his freight, and, if* there has been that, which 
is equivalent to a condemnation, his case fails him. 

Now, what are the facts on this part of the case ? On 
the seizure of* the vessel, a petition was presented to the 
, Lords of the IVeasury f*or her restoration ; and the 
Plaintiff himself interfered to prevent a condemnation, 
consenting to the export of the cargo within a limited 
time, on payment of a satisfaction of 50/. to the seizing 
officers. The only question to be considered is — 
whether this is not fade uncon trad icted evi- 

dence of an admisssion by the Plaintiff, of the illegality 
of the voyage, ’Ilis conduct, in acceding to the terms 
ordered by the Ti'reasury, and thereby preventing con- 
demnation, is, in my opinion, sufficient to prove die 
illegality of the voyage, and to deprive the Plaintiff of 
his right to the freight. 

Park J. The order from the Lords of the Treasury 
was not compulsory on the Plaintiff, who might have 

{a) Ante, III. 394. 


181 ^. 


Blanck 

Solly. 


disputed 
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disputed^ it, had he thought proper to do so ; but, in- 
stead of doing this, he acquiesces in the terms imposed 
by the order. This conduct affords, therefore, an un- 
qualified presumption, that the voyage was illegal. I 
cannot distinguish this case from the principle recog- 
nized in Muller v. Gemon , and, I am of opinion, that 
this verdict ought not to be disturbed. 

Bct.ROUGH J. I am clearly of opinion, not only 
that this voyage was illegal, but, that, the Plaintiff^ 
by his acts, has admitted its illegality. He expected a 
detention, if not a condemnation of the ship ; and was, 
therefore, ready to comply with the terms of the Trea- 
sury order. The cargo was consigned to the Defend- 
ants, who have been deprived of all benefit from the im- 
portation, for they are compelled to export that which 
they had probably bought for the home-market. Un- 
der these circumstances, therefore, I am of opinion, 
that the Plaintiff is not entitled to recover.' 

Rule discharged. 

Lens Seijt. was to have shown cause against the 

rule* 



Nov.%7. Free and Another v. Hawkins. 


Assumpsit on ASSUMPSIT on a promissory note for 1000/., made 

a promisso^ gjj, Salislmry, in the usual form, dated 

note payable . 

twelve months 3d of Ajml, 1813, payable twelve months after date to 
after date to 


the Defendant, and indorsed by him as a security for the debt of the maker ; Held, 
that the Defendant was entitled to notice of non-payment by the maker ; and, that 
evidence of a parol agreement at the time of making and indorsing the note, that pay- 
ment should not be demanded till after the sale of the estates of the maker, could not 
he received as a waiver of the ri^ht to such notice. 


the 
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the Defendant, or order, and indorsed by the Defendant 
to the Plaintiffs. At the trial before Gibbs C. J., at the 
hondon sittings after last term, it appeared, that the 
Plaintiffs bankers in LtOndon^ were correspondents with 
the house of Sir J?. Salishtmj and Co., which house was 
a country bank, and considerably indebted to the Plain- 
tiffs ; upon their requiring securities from Sir R, Satis-- 
bury^ ten of his friends, at his instance, engaged to in- 
dorse promissory notes of 1000/. each, at twelve ny)pths 
date, as a security for the debt so due from S^xR.Salishury^ 
to the Plaintiffs. The dctencc to the action was want 
of notice of dishonour ; whereupon, the Plaintiffs ten- 
dered, as a waiver of such* notice by the Defendant, 
evidence of his admission, that he knew and expected, 
that the payment of the note was not to be enforced 
until after the estates of Sir R. SaHsbury were sold, and 
only in the event of the proceeds of such estates not be- 
ing sufficiently productive ; and that, whatever might be 
the course oPlaw, such was the understanding when the 
^ note was given : and that the Defendant, only gave the 
note as a further and collateral security ; and for the 
express purpose of allowing time for the sfile of the es- 
tates. This evidence was rejected by Gibbs C. J., who 
consequently directed a nonsuit. 

Best Serjt., on a former day, had obtained a rule nisi 
to set aside this nonsuit, and have a new trial, on the 
ground, that it was competent for tlie Plaintiffs to show, 
that the note was not given for any valuable consider- 
ation, but merely as a guarantee, and so no notice was 
necessary. 

ILens and Pell Serjts. now showed cause. The case 
resolves itself into two questions ; Jirsty whether the 
evidence was properly rejected ; secondly^ whether, if it 
had been received, it would, under the circumstances 

of 
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\gl7. of the case, so control the import of the note^ as to ren* 

..IT- ^ -nil. ^ ^ notice of dishonour unnecessary. As to the first 

Frejs 

point, on the face of the note, it appears to be an ab- 
Hawkins. solute unqualified promise of payment ; the Defendant 
is the payee, and has indorsed it over to the Plaintiffs, 
and, before the Plaintiffs can call on such a Defendant 
for payment, the law directs, that they must give him 
notice of the dishonour by the maker. On the face of 
the n^tc, then, the Defendant is eiititlctl to notice of dis- 
honour ; and the case of Hoare v. Graham (a), is a suffi- 
cient answer to the position contended for at the trial 
by the Plaintiffs ; namely, that they were at liberty to 
give in evidence a parol agreement, entered into at the 
time of making the note, which would operate as a 
waiver of such notice. In Hoare v, Graham^ it was 
held, that, in an action on a promissory note, tlie 
Defendant could not give in evidence a parol agreement, 
entered into when it was drawn, that it should be re- 
newed, and that payment should not be demanded when 
it became due ; and Lord ElUmhorough' % decision in that 
case has not been shaken, by any subsequent decision^ 
So, here, evidence to control and contradict the express 
terms of the note, from the face of which no conclusion 
of tlie understanding between the parties can be drawn, 
was })roperly rejected. As to the second point, the case 
of De Bcnit v. At/dmon {b\ even supposing it to establish 
the injurious principle for which the Plaintiffs contend, 
widely differs from the present case. There, the payee 
of a note lent his name to give it credit, and to enable 
the maker to raise money upon it, well knowing, at the 
time, that the maker was insolvent ; and, upon the 
ground of the payee’s knowledge of such insolvency, 
notice of dishonour was dispensed with in that case. 
But, here, at the time of making the note, there is no 

[a) 3 Campb. 57." {b) a H.BL 336. 

insol- 
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insolvency of any of the parties. In L/each v. Hewitt (a), 
it was held, that one, who, without consideration, but 
without fraud, indorses a bill in which both the drawer and 
acceptor are fictitious persons, is entitled to, notice of dis- 
honour ; and, in that case, ChambreJ, adopts Mr .Barnes's 
note {b) on De Berdt v. Atkinson. Here, the maker of 
the note was an ostensible person, and the payee had a 
clear right of action against him upon his non-payment 
of the note ; the application of the Plaintiffs shoi^ld have 
been made to the maker in the first instance, for the 
Defendant’s undertaking is merely to pay the note in 
default of payment by the maker. It is true, tliat, in 
Bicker dike v.Bolhnan (c), iP was held, that if the drawer 
had no effects in the hands of the drawee, from the 
time the bill was drawn, it was not necessary to give 
the drawer notice of the dishonour of the bill ; but he 
Blanc J. in Clarid.y;c v. Dalton (d), says Every new 
case makes one regret that the rule in Bickerdike v. Boll- 
man^ for dis|;)ensing with notice, was ever introduced.” 
In Nicholson v. Gouthit (e), it was held to be no excuse 
for not having I iresen ted a note in time for payment, that 
the Defendant indorsed it to guarantee a debt from the 
maker ; or, that the Defendant knew, before it was due, 
that the maker could not pay it, and had desired a banker, 
at whose house it was made payable, to send it to him 
that be might pay it. The note, in the present case, 
is indorsed to the Plaintiffs by the Defendant, os a se- 
curity for the debt of the maker ; the Defendant, there- 
fore, is a mere surety, and where a mere surety for thp 
maker of a note indorses such note, the indorsee is bound 
to give notice of dishonour to the indorser of the note 
before he can sue him with effect. The second point, 
therefore, taken by the Plaintifts falls to the ground, 

(a^ Ante IV. 731. ic) t T.R. 40^. 

(b) Bayley on Btllsi 3(1 edit. /</) 4 M.^ S. 

^ % H. BIm 609 * 


even 
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m7. 


Free 

. . V0 

Hawkins. 


even if tjie Defendant be mistaken in the view, which 
he has taken of the first point- 

Besty in support of his rule. The Plaintiffs do not 
impugn the case of Hoare v. Grahanty for they do not 
seek to introduce the evidence tendered at the trial, for 
the sake of enlarging or contracting the instrument. In 
that case, the evidence contradicted the inj^ttliment which 
the p^fendant had signed : In this case, the evidence 
neither contracts, enlarges, or contradicts the instru- 
ment ; but merely shows the intention of the parties. 
This note was not given in the ordinary course of trade, 
for the Defendant indorsed it merely as a surety for Sir 
R. Salisbury y nor had he any effects in Sir Robertas hands 
at the time of making it. A notice of dishonour is re- 
quired in the common course of commercial bills and 
notes ; but the rule is widely diliereiit when applied to 
accommodation bills and notes. Bicker dilcc v. Bollman 
has not been over-ruled ; and, unless De Bendt v. Athin>^ 
son be overturned, the Defendant in this case cannot be 
held entitled to notice of dishonour ; for the facts of both 
cases are similar. (Park J., JJe Berdt v. Atkinson has 
been shaken in every printed book, and in the practice 
of every one at the bar ; but I do not say that the two 
cases are similar.) \xi Peachy , H^r^s:litty the bill of ex- 
change appears to have been given in the ordinary 
course of trade : Mansfield C. J. there sakl, that the De- 
fendant had only placed himself in the common situation 
of an indorser, and the other judges do not sanction the 
adoption of the note on De Berdt v, At/emsoHy by Cham» 
hre J. In Nicholson v, Gouthity Dc Berdt v, Atkinsony 
is neither mentioned, nor shaken ; and to assimilate this 
case to Nicholson v. Gouthity it should be shown, that 
the Defendant had said to the Plaintiffs, you need not 
wait till Sir R. Salisburfi*% estates are sold, bring the 
note to me, and I will pay it.*’ The particular circum- 
stances 
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stances of this case divide it from all those easel, where 
notes or bills have been given in the ordinary course of 
trade; and the evidence tendered was admissible, be- 
cause it was important for the decision of the matter under 
consideration. — Best cited, in conclusion, the case of 
itogers V. Stephens {a). 


I8II'. 


Free 




C.T . •..TTr.-.-rn 


Dallas J. I aitt of opinion, that the evidence tendered 
at the trial of this cause was properly rejected, consider- 
ing the purpose for which it was offered, and the object 
to which it was intended to be applied. The Plaintiffs, 
London bankers, were the correspondents of Sir Robei't 
Salisbury aiid Go., who were country bankers, consider- 
ably indebted to the Plaintiffs, and ten gentlemen agreed 
to put their names each on the back of one promissory 
note for 1 000/., payable at one year, to be made by Sir 
Salisbury in their favour, and to be indorsed by each 
of them to the Plaintiffs, as a security for the debt of 
the country bank. This was accordingly done. It is 
then said, that at the time when these notes were made 
and indorsed, it was mutually understood, that payment 
should not be enforced until SHr Robert Snlishm/s effects 
were brought to sale, and that the Plaintiffs entered into 
this contract with the Defendant, with a full knowledge 
of all these circlin’ stances. One thing is to be observed ; 
if such were meant to be the understanding, it ought to 
have been expre^ed on the instrument; but it is not 
expressed ; and, taking the instrument as it stands, it 
is a common promissory note, and requires that notice 
of dishonour should be given to tiie Defendant in order 
to give the Plaintiffs a right to recover against him. 
But, it is said, notice was dispensed with by the un- 
derstanding which existed between the parties; to which 
the answer is, that if parties i^iean to vary the legal 


VOL. VIII. 


{a) a T.R. 713 . 

H 


operation 
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ft 17 . operatiqfi of an instrument, they ought to express such 
variance: if they do not express it, the legal operation 
of the instrument remains. The effect of the evidence 
Hawkins, tendered would be to vary the note in c|uestion, and to 
tiontrol its legal operation ; and such evidence, I think, 
is inadmissible. The case of Hoare v. Graham is simi- 
lar to the present case, and ought to govern it. It wes 
there held, that a party should not be permitted to give 
cvidqjacc of a collateral or concomitant circumstance ; 
namely, that though the note was expressed to be pay- 
able on a certain day, payment was not to be called for 
on that day. If the clear principle, that what is expres- 
sed in writing, and that w^iich is the best evidence of a 
contract, should alone' constitute the contract, require 
any authority, the case of Hoarc v. Graham confirms 
that principle. In this case, tlie Defendant, being a 
mere surety, has a right to avail himself of the objec- 
tion, which he has taken ; and the case of De Ikrdt v. 
Allnmon is entirely different from the preiicnt case ; for, 
there, the Defendant lent his name to give credit to 
a note, all the parties well knowing at the time of 
the making and indorsement, that the drawer was in- 
solvent. I am of opinion, on looking to the substance 
of this transaction, that the Deleridant was entitled to 
notice of the non-j)ayment of the note by Sir R, 
hury ; that notice was not given ; and, I tliink, that the 
Lord Chief Justice was right in rejecting the evidence 
tendered at the trial ; and, that the nonsuit directed by 
him ought to stand. 

Park J, I was of counsel in the case of Hoare v. 
Graham^ and was assisted by a very learned man. We 
took the same objections, which the counsel for the Plain- 
tiffs in this case have taken ; but we felt, that we could 
not answer the question put by my Lord Bllenhorough^ 

“ What 
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What is to become of bills of exchange and pfomissory 
notes, if they may be cut dhwn by a secret agreement, 
that they shall not be put in suit ?” It has been ob- 
served in favour of the Plaintid*s, that they sought not 
by the evidence tendered at the trial, to contradict the 
note or limit the written contract; but, if I issue a pro- 
missory note paj^able rtt rttdftths, and enter into a 
parol agreement, that the note shall not be put in suit, 
till the end of five years, or till the uncertain period of 
the sale of an estate, can it be contended, that such a 
parol agreement does not contradict and limit the written 
contract, into which I have entered ? I am of opinion, 
that the Defendant in this case was entitled to notice of 
the non-payment of tlic note ; and, that the evidence 
tendered by the Plaintiffs as a waiver of such notice was 
properly rejected. 



V. 


Hawkins. 


Burro UGH J. I am clearly of opinion, that the evi- 
dence offered al the trial ought not to have been received. 
Promissory notes are now placed on the same footing 
with bills of exchange ; and, like bills of exchange, are 
transferable from man to man. . The note in question 
is not an accommodation note, but the transaction is 
sincere; and the indorser of such a note is as much en- 
titled to notice as the indorser of any other note. What 
is the nature of the evidence attempted to be introduced 
in order to affect this right to notice? ^Its nature is to 
shew, that the note, though on the face of it payable at 
one year after date, is not to be paid till after Sir Robert 
Saluhih/^ estates are sold, whatever tlie distance of that 
event may be. The exception in respect of accommo- 
dation bills does not touch this case. In some cases the 
original vice of the note continues, and pursues it from 
hand to hand : but in this note there is no vice, and the 
indorser of it was entitled to notice of its dishonour by 
H 2 the 
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Hawkins. 


the makck’. It would be of the most dangerous import, 
if evidence of this sort might be let in to cut down written 
instruments. 

Rule discharged. 


Nov. ay. TAeuttel and Wurtz v. Barandon and 

Another. 


‘ Trover will lie 
for bills of ex- 
change in- 
dorsed to an 
agent of the 
Plaintiffs or 
order /or their 
account^ and 
deposited with 
the Defend- 
ants by such 
agent, as a se- 
curity for past 
and future 
advances by 
the Defend- 
ants to him. 


^ROVER to recover the value of two bills of ex- 
change : one drawn by Gartan upon, and accepted 
by S/eare, payable to Garfoti^s order eight months after 
date, and indorsed, “ Pay to J, P. De Roure^ Esq., or 
order, for account of Messrs. Trcuttel and Wurtz 
the otlier drawn by Cre^mck upon, and accepted by 
S/eare, payable to Creswic/c'^ order, nine^months after 
date, with a similar indorsement. At the trial of the 
cause before Gibbs C. J., at the London sittings after 
last term, it ajipeared, that the bills had been deposited 
with the Dch;ndants by De Uoure and Co., the agents 
of the Plaintiffs, but without their authority, as a 
security for cash advances made by the Defendants to 
De Rotire and Co. De Boure^ who had become 
bankrupt, stated, that he received the bills for the 
Plaintiffs, whose agent he was, and indorsed them to 
the Defendants, to whom he gave them as a security on 
his own account : that, when the bills were deposited, 
he was indebted to the Defendants beyond the amount 
of such bills ; and, that the Defendants continued, after- 
wards, to advance money to him on the bills so deposited. 
It further appeared, that, when De Rmire received the 
bills on behalf of the Plaintiffs, he wrote a letter of 
information to them, placed the bills to their credit in 

account, 
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account, and continued to have transactions^ with the 
Plaintiffs after that time. Speare^ the acceptor, had 
failed, and his effects were in the hands of trustees. 

On behalf of the Defendants, it was urged, that the 
action was not maintainable. Because, though an agent 
or factor cannot pledge the goods of his principal, he may 
pledge bills of "exchange indorsed to him as a receiver 
for his principal, provided there be nothing in the in- 
dorsement to restrict the negotiability : second}*, be- 
cause there was nothing restrictive in this indorsement, 
for the words ‘‘ Pay to J, P. De lloure^ Esq., or order, 
for account of Messrs. Treuttel and Wurtz^^ were only 
inserted to shew, that, when the bills were paid, they 
should be carried, in the books of the acceptor, Speaf'e, 
who had become insolvent, to the account of the Plain- 
tiffs, for the purpose of preventing confusion in Sj)eare*s 
accounts. Gibbs C. J. was of opinion, that De Moure 
had no right to indorse these bills to a stranger, that he 
had no righf to deposit them, that their negotiability was 
restricted, and, that the Defendants might well have col- 
lected from the special indorsement, that the bills were 
not the property of De Ilourc* The jury found a verdict 
for the Plaintiffs. 


1^17. 


Theuttjel 


BARANIX)N. 


Copleif Serjt., on a former day, having obtained a rule 
nisi^ to set aside this verdict and enter a nonsuit, being 
now called upon by the Court, supported his rule. 
These bills were negotiable ; they might have been dis- 
counted ; and, if they might have been discounted, they 
had been properly dealt with. These bills were in the 
hands of De Boure^ who was not restricted from sending 
them into the market lor the purposes of trade. In 
Evans v. Cramlington (a), the Defendant drew a bill on 
Bidet' ^ payable to Price^ or order, for the use of Calvert, 

(«) Carth, 5. S* C. 2 Fent, 307. Skin ,264* 

H 3 Price 
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'J'REUTTEL 


V. 

Barandon. 


Price indorsed the bill to the Plaintilfl Bidet' dis- 
honoured the bill. It was held that the Plaintiff had a 
right to recover, Price having a right of transfer, and 
having indorsed it to him. In the j^resent case, the in- 
dorsement makes the bill payable to De Roure “for 
account of Treuttel and Wurtz^ There is no dissimi- 
larity between the cases; and T)c Jlmtrc had a right to 
indorse the bill to the Defendants. If it be admitted 
that dAse bills might be discounted, why may they not 
be deposited as a security ? What is the nature of this 
deposit ? De Uoure has a running account with the 
Plaintifts, paying and receiving money for them ; this 
money he applies to the general purposes of business, 
and enters it in his accounts, as received for the use of 
those for whom he is agent. What diflcrencc is there 
between discounting the bills severally, and crediting the 
principals with the proceeds of each ; and entering the 
whole amount to their credit? If the negotiability of 
these bills be conceded, it follows, that this case liills 
within the principles laid down in Collhis v. Martin (a) ; 
for the ground on which it was there held, that agents 
might pledge, for their own private purposes, bills of 
exchange in distinction from other property, was, that 
the bills of exchange were negotiable. The sj)ecial 
indorsement could not mean, that De Roure should not 
negotiate them ; it never could be intended, that the 
Plaintiffs should actually possess them"; lor that firm 
could not have sued upon them, and, indeed, they are 
left for months in the hands of De Roure after his letter 
of ad vice to them. The legal property of this bill was in 
De Roure ; it was indorsed to him or order, and was 
negotiable ; he has indorsed it to the Defendants, and, 
therefore, they are entitled to hold it. 


(«) I (sf P. 648. 


Dallas 
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Dallas J. It is not necessary, in this case, t^ dispute 181 ^. 
the soundness of the decision in Collim v. Martin ; for, 
without doulit, if one deposi t with his banker negotiable 
bills, and that banker, afterwards, deposit them with Barandon. 
a third person, as a pledge for his own debt, the pro- 
pert}^ in such bills will pass to the pledgee. But this is 
not a simple case of a bill indorsed ; but, De Tioure^ the 
agent of the Plaintiffs, being indebted to the Defend- 
ants, deposits with them these bills, which were, ^>y^the 
indorsement, made payable to him “ for the account” of 
his principals. The Defendants take from Dc lloure 
these bills as a deposit, expressly by way of security, 
and not by way of discount ; ^nd the question is, whether 
they did not take this deposit with suHicient notice, that 
the bills did npt belong to him ? I urn of opinion, that the 
Defendants had sufficient notice, that these bills were not 
his property; and I, therefore, think, that the Plain- 
tiffs are entitled to recover. 

Park J. If our decision in this case broke in on 
the case of Collins v. Martin^ I should hesitate before 1 
gave my opinion. But the case is reduced to a single 
point; namely, whether the Defendants had not know- 
ledge, when De liuwx jiiedged these bills, that they 
were the property of the Plaintiffs. Of that, 1 think, 
there can be no doubt; and, therefore, I am of opinion, 
that there is no ground lor disturbing this verdict. 

Buurough J. There is a wide difference between 
bills of exchange discounted, and bills of exchange de- 
posited. If the bills had been discounted and the 
money received, the amount would have been imme- 
diately entered into the account ; but deposited as they 
were, had they failed, their amount would have been 
struck out. The bills, therefore, did not form a real item 
in the account. 


H 4 


Rule discharged. 
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I-8I7. 


Nov* 27, 

In showing 
cause against 
a rule for 
judgment as 
in case of a 
nonsuity an 
affidavit that 
the Plaintiff did 
not proceed to 
trial according 
to notice) in 
consequence 
of the absence 
of a material 
witness, need 
not name the 
witness. 


Jordan v. Martin and Wife. 

pELL Serjt., on a former day had obtained a rule 
nisi for judgment as in case of a nonsuit, the Plain- 
tiff not having proceeded to trial according to notice. 
Hullock Serjt. now showed cause upon an affidavit that 
theJWaintiffhad not proceeded to trial on account of the 
absence of a material witness. 

Pell^ in support of his rule, objected, that the affidavit 
did not name the witness. 

Copley Serjt., amicus curiae^ stated that Heath J. once 
held the naming of the witness necessary ; but, that 
Gibbs C. J., in the last term, settled that such naming 
was unnecessary. 

Burro UGH J. It might be often very dangerous and 
inconvenient to name the witness. 

Rule discharged. 


Nov,%p Wadleu, Demandant; Hinde, Tenant; 

Bland, Vouchee. • 


pFiST Serjt. moved, that the writ of entry in this re- 
covery be made returnable from last Easter day in 
one montti, Yhat the writ of summons be made return- 


In a recovery 
the Demand- 
ant died before 
the return of 
the writ of 

seisin; the acknowledgment was taken at the Cape of Good Hope on Ju 7 ie 9, 1817, 
and the writ of dedimus potest atem was tested on the i6th January^ 1817. The 
Court refused an application to make the writ of entry returnable in one month of 
Easter^ 1817, the writ of summons returnable in three weeks of the Holy Trinity 
following, to allow the tenant*8 appearance to be recorded aa of Trinity term, 1817, 
and the recovery to pass as of that term. 

ftble 
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able from the day of the Holy Trinity followirjg in three 1847- 

weeks, the tenant’s appearance recorded as of Trinity 

term last, and that* the recovery pass as of that term ; pemandattt. 

upon an affidavit of the tenant, that the acknowledgment 

of the warrant of attorney of the vouchee was taken at 

the Cape of Good Hope^ on the 9th June 1817, and that 

the demandant died on the Oih July 1817, which was 

before the return of the writ of seisin. The writ of 

dedimus potestatem was tested on the l(ith January \^Vl, 

But, 

The Court rejected the application, and Best took 
nothing by his motion. 

Rule refused. 


Sanderson, Demandant ; Bessant, Tenant; 
Partridge the Elder, Vouchee. 


jryEST Serjt. moved, that this recovery suffered by 
Partridge the elder, an insolvent debtor, might be 
amended under the compulsion of the Court according 
to the insolvent act. 

• 

Dallas J. The Court cannot interfere in this case; 
at all events, if any rule were granted, it ought to be a 
rule to shew cause: but we will not even grant a rule 
nisi. We cannot make the order on the insolvent. 

Rule refused. 


The Court re- 
fused to make 
an order com- 
pellvg the 
amendment of 
a recovery suf- 
fered by an in- 
solvent debtor. 


Best then moved to make the writ of entry returnable 
in eight days of St, Martin in Michaelmas term last, and 
that the recovery might pass of the same term. The 

writ 



CASES IN MICHAELMAS TERM 


loq 

1§17* writ of ^edimus potestatem was tested on the 10th Janvr- 
^ 181(); the was returnable in eight days of 

Demandant! Martin ; there was no teste. He moved on an affi- 

davit which stated, that the warrant of attorney was duly 
signed and acknowledged by Partridge the elder on the 
27th January last, in presence of the deponent and 
Charles Hamy Hodson named in the writ of dedimus 
potestatem : that the affidavit of taking thereof was made 
on unstamped parchment, Partridge being an insolvent 
debtor, under an apprehension, tliat no stamp was ne- 
cessary, the proceeding being to invest the property of 
the insolvent in his assignees ; and, through press of 
business, the dedimus potesfaicm, warrant of attorney, and 
affidavit of due caption, escaped the memory of the de- 
ponent, and were not sent to his agent until about a 
week after the return of the dedimus potestaiem. That 
ixyPjaster term last, the agent returned the writ of dedimus 
potestatem^ warrant of attorney, and affidavit of caption 
to the deponent, to be retaken, and the time in the writ 
of dedimus potestatem had been extended for that purpose. 
That Partridge was applied to, to sign and acknowledge 
a fresh warrant of attorney for suffering this recovery, 
which he refused to do. That tlie deponent thereupon 
directed his agent to return the dedimus potestatem and 
warrant of attorney with a new affidavit, on a stamp, of 
the taking and receiving the same, with instructions to 
his agent to get such recovery forthwith perfected. 


Rule refused. 
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Crispin and Another v. AYilliamson. 


Nov, 28. 


^SSUMPSIT to recover the difference between the 
invoice price of a cargo of oranges and lemons, 
shipped by the Plaintiffs on account of the Defendant, 
who rejected the cargo, which were sold by public 
auction, and the net proceeds of the sale. The fjrst 
count of the declaration stated, that, in consideration 
that the Plaintiffs would bargain and sell to the De- 
fendant certain goods, to wit, 328 chests and 30 half- 
chests of oranges and lemons, ] 00 dozen baskets and 
20 serons of almonds, at certain prices agreed on between 
them, amounting to a large sum, to wit, to 623Z. 3.9., 
the Defendant undertook and promised to accept a bill 
of exchange to be drawn by the Plaintiffs upon him, 
payable at 30 days after sight, for the value or price of 
the goods so* bargained and sold. The Plaintiffs then 
/iverred, that they bargained and sold to the Defendant 
the said goods ; and, thereupon, drew upon the De- 
fendant a bill o(‘ exchange, for the value of the 
goods, and that the bill was duly presented to the 
Defendant for his acceptance. • — Breach, that the 
Defendant would not accept or in any w^ay pay or dis- 
charge the bill, by means whereof, the Plaintiffs were 
obliged to take u{) and pay the same, and had thereby lost 
and been deprived of the gain and benefit that would 
have accrued to them from the use of the bill, had it been 
accepted by the Defendant. The second count stated, 
that the Defendant bargained for and bought of the 
Plaintiffs, and the Plaintiffs at his request sold to 
him, certain other goods, to wit, 328 chests and 30 half- 
chests of oranges and lemons, 20 bundles of baskets, 
and 20 serons of sweet almonds, at and for a certain 
large price or sum, to wit, the price or sum of 623/, 3s. 

to 


The Plaintiffs 
declared that 
they agreed to 
sell, and that 
the Defendants 
agreed to buy, 
certain goods 
and merchan- 
dises, to wit, 
328 chests 
and 30 half- 
chests of 
oranges and 
lemons, at and 
for a certain 
specified price, 
also laid under 
a videlicet. 
The contract 
proved was for 
308 chests and 
30 half-chests 
of CMna 
oranges, and 
20 chests of 
lemons, with- 
out specifying 
price : Held, 
that there was 
no variance, 
the price and 
quantity being 
laid under a 
videlicet. 
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«181 Y. to be delivered by the Plaintiffs within a reasonable time, 

^ and, in consideration that the Plaintiffs had under- 
Crispin 

taken to deliver the goods, the Defendant undertook to 
Williamson, accept them, and to pay the Plaintiff for the same. 

Breach^ that though the Plaintiffs were ready and willing, 
and tendered, and offered to deliver to the Defendant, 
and requested him to accept and pay for the same, the 
Defendant did not, nor would accept the same. There 
were other counts for goods sold and delivered, work 
and labour, and the money counts. At the trial before 
Dallas J. {London sittings after last term) two letters 
from the Defendant to the Plaintiffs were put in, to 
prove the order for the goods. The first dated London^ 
My 19, 1816, was as follows : “ In the expectation that 
you will ship us a cargo of fruit, that shall be equal in 
every respect to those shipped by your neighbour, we 
are induced to order a small cargo. We have, there^ 
fore, now to request, you will charter a small fast- sail- 
ing vessel, and load her, on our account, with about 
300’ chests China oranges, 50 chests lemons, 20 serons, 
almonds, 1 4 bundles large, and 6 bundles small baskets. 
Understanding that vessels are very plentiful, and freight 
low in Portugal and Spain^ we concluded you would be 
able to charter on much better terms than we could 


here; however, we have particularly to inculcate the 
necessity of our cargo being dispatched as early as pos- 
sible. By the other letter, dated the 24th August 1816*, 
the Defendant informed the Plaintiffs, that he had 
chartered a schooner, and directed them to put on board 
her, “ three hundred and eight chests and thitty half- 
chests China oranges, twenty chests lemons, and the bas- 
kets and almonds ordered.” The Plaintiffs then proved 
the arrival of the schooner with the goods on board, 
as ordered by the last letter, and the presentment of a 
bill of exchange for 623/. 3s. to the Defendant, who 
refused to accept it or take the goods. For the Defend- 
ant 
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ant it was urged, that the Plaintiffs could hot Recover 
on the contract, as stated : for the first count in the 
declaration was clearly bad, no evidence having been 
adduced of a contract by the Defendant to accept a bill 
of exchange ; and, there was a complete variance in 
both counts, between the contract laid and that proved, 
both as to quantity and description of goods. Dallas 5* 
said, that he would not stop the cause on these objec- 
tions, of which the Defendant might have the advan- 
tage elsewhere : His Lordship left the case to the jury, 
on a question raised by the Defendant as to the merits 
of the fruit, and whether the order, as executed, was a 
substantial execution of the agreement ; citing, as a rea- 
son for not stopping the cause, on the ground of the 
objected variance, Gladstone v. Neale (a)» The jury 
found a verdict for the Plaintiffs. 

Best Serjt., on a former day, having obtained a rule 
msi to set aside this verdict, and enter a nonsuit; 

Dens Serjt., on a subsequent day, showed cause 
against the rule. There is no substantial variance in 
this case. The essence of the contract is, that, in con- 
sideration that the Plaintiffs would sell certain goods to 
the Defendant, lie would buy them ; and neither the 
quantity of the goods or the amount of the price, both 
being laid under *a videlicet^ need be exactly stated ; for 
the substance of the contract is not varied by the quantity 
or price. If the Plaintiffs had chosen to bind them- 
selves in the declaration to a particular sum, it would 
have been different : if it had been necessary to render 
the sum certain, the placing such sum under an uncer- 
tainty would not have vitiated the declaration. It would 
have been a different case, too, if the Plaintiffs had, in 


per* 


iQ9 



Crispin 

V. 

Williamson. 


{a) 13 410. 



HO 
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'1817. perforiliance of the order given, substantially varied 
from that order. But they have not done so : a specific 
statement of the quantity, then, was unnecessary, and 
Williamson, the case of Glachfone v. Neale is directly with the Plain- 
tifis. That case justifies the deviation from a statement 
of actual quantities : for, there, the Court held, that 
there was no matetial variance ; and yet the bargain for 
hemp, in that case, was for a more definite and precise 
quantity than was the bargain for fruit here. Se- 
condly, the Plaintiffs might, in this case, recover under 
the counts for goods sold and delivered. A refusal to 
pay for and receive goods, will not make them the less 
sold and delivered; .and, if it be urged, that the Plain- 
tiffs have taken them back and re-sold them ; that was 
only done, because the goods being of a perishable 
nature, a sale was for the benefit of all concerned. As 
to any variance that may be urged between the chests of 
oranges and chests of lemons, there is nothing in it. An 
order lor :U)8 chests ol’ oranges and 20 chests of 
lemons would satisfy the allegation of .*>28 chests of 
oranges and lemons. 


and Vaughan Serjts. then supported the rule. 
The Plaintiffs cannot recover in this case ; for, the con- 
tract laid in the declaration is altogether different from 
that proved by the letters ; and, from the letters alone 
can the contract be derived. In neither of the letters 
is it stated, that the Defendant had undertaken to ac- 
cept a bill for the amount of the order ; the first coupt, 
therefore, is clearly void and insupportable. Nor will 
the second count avail the Plaintiffs more upon examin- 
ing the letters. In the first, the Defendant requested 
the Plaintiffs to charter a vessel on his account, and 
load her with ahoitt 300 chests of China oranges and 50 
chests of lemons : he could not know the exact size of 
the vessel ; and, therefore, used the word ahout^ But, 

in 
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in the second letter^ having chartered the schooher him- 181^. 
self, he ordered a precise and definite quantity, namely, 

308 chests and thirty half-chests of China oranges, and .v, 

twenty chests of lemons ; whereas, in the second count, the Williamsox. 

goods are described as 328 chests and 30 half-chests of 

oranges and lemons. The words in Neale v. Gladstone^ 

on which the decision rested, were about 8 tons and, 

there, tlie precise quantity was never known or declared ; 

how then can that case operate on the present, where 

the precise quantity was both known and defined in 

the second letter ? The number of chests in the last 

letter being definite, is of the essence of the contract. 

If one has occasion for a specific quantity, neither more 
or less will answer his purpose ; and, where the con- 
sideration or contract alleged is material, the stating it 
under a videlicet will not shield the Plaintiffs from the 
effect of a variance. If it could, the Defendant might, 
in this case, be bound to receive 1000 chests of oranges, 
if the Plainlifl’s chose to saddle him with them, though 
he has ordered but 308. It is said, that there is no 
variance between 308 chests and 30 half-chests of 
oranges and 20 chests of lemons, and 328 chests and 
30 hall-chests of oranges and lemons ; but, it is not so ; 
for, under the terms ol‘ the declaration might be implied, 

328 chests of oranges and lemons mixed together, 
whereas distinct portions of each w'erc ordered. [Z?wr- 
roiig/i J. In Dwnton v. Tidhan («), which was tried be- 
fore Bidler^, at Taunton Spring assizes, 1788, the con- 
tract stated was, that, in consideration that the Plaintiff 
would buy certain sheep for 54/. ll.v. the Defendant 
undertook that they were sound. The price proved 
was 51/, }2s. 6d, Bullcr J. nonsuited the Plaintiff, 
because this price was not laid under a videlicet y but 
aijrecd, that if it had been so laid, the statement would 


{a) 3 T,R* 


have 
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1^^^* have sufficed. Dallas J. The first count is clearly out of 
Crispin^ there was no evidence of a contfact to pay 

V. by a bill. The whole case, therefore, turns on the 
Williamson, second count. 

Dallas J. now delivered the judgment of the Court. 
In this case, the first count of the declai’ation is not 
sustained by the evidence ; and if it be bad for one 
reason, it becomes unnecessary to examine others. It 
states, as part of the contract, an undertaking to accept 
a bill of a certain description. The contract proved 
contains no such undertaking. This, therefore, is a 
material variance. The second count, in substance, 
states, that the Plaintiff agreed to sell, and the Defend- 
ant to buy, certain goods and merchandises, namely, 
328 chests of oranges and 30 half-chests of oranges 
and lemons. It then alleges performance on the part of 
the Plaintiff, a tender to the Defendant, and a refusal 
by him to accept, being therefore, in subst^^, a count 
for goods bargained and sold. The quaht% is stated 
under a videlicet ; and the variance insisted upon is, 
first, that the order was lor 108 chests of oranges, not 
128; and, next, that the order was as to chests and 
half-chests of oranges singly, and not of oranges and 
lemons jointly. It is not necessary to go into all that is 
elementary on the office of a videlicet. A party may, in 
certain cases, impose upon himself the necessity of 
proving precisely what is stated, if not stated under a 
videlicet ; in others, if laid under a videlicet^ such proof 
will not be necessary ; and, again, a statement under a 
videlicet will not dispense with the necessity of exact 
proof, where the thing so stated is of the essence of the 
contract. In this case, it is said, quantity is to be so 
considered. In a count for goods bargained and sold, 
it is not necessary to prove the quantity, if stated under a 
videlicet : but, on the trial, the Plaintiff must prove 

per- 
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perfoiTnance of the agreement on his part. Anfl so the 181?; 
Plaintiff did in the present instance : the letter of 
advice, the invoice, the bill of lading, all sent to the v. 
Defendant, and in evidence on the trial of the cause, Williamson, 
exactly corresponded in respective quantities with tiic 
different articles ordered ; and the bill of lading was 
indorsed over by the Defendant himself, to enable the 
goods to be sold on account of the shippers. No ob- 
jection, as to quantity, was made ; nor could it be, •for 
the order and the goods tendered exactly tallied and 
agreed. The objections raised by the Defendant at the 
trial were, that the chests were improper in which the 
fruit was packed, and that tfie fruit was bad. On this 
the enquiry turned. Both points the jury found against 
him, and that, in all respects, the order was properly 
executed by the Plaintiffs. In substance, therefore, 
they were entitled to recover; and the objection re- 
solves itself into matter of form only. Still, however, 
if such obj^c#ion be good, it must be sustained. But 
we think^ that under the precise facts of this case, the 
Plaintiffs were not tied down by the statement under the 
videlicet^ and that the rule must consequently be 

Discharged. 


VoL. VIIL 


I 
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Nov. »8. Lee and Another 'v. Zagury. 


The Defend- 
ant drew a 
bill of ex- 
change on jS; 
which ./I. ac- 
cepted, pay- 
able to the* 
order of B.y 
who indorsed 
it to the Plain- 
tiffs. On the , 
dishonour of 
the bill, the 
Plaintiffs 
brought their 
action against 
the Defend- 
ant, the bill 
being then 
held by the 
Plaintiffs as 
agents of 
A former bill 
had been 
drawn by the 
Defendant on 
C., which, at 
the time of its 
dishonour, was 
held by D., 
who took it 


^SSUMPSIT on a bill of exchange drawn by the De- 
fendant upon and accepted by his brother, payable 
to the order of Vidaly who indorsed it to the plaintifls. At 
the trial before Gibbs C..T.at the London sittings after last 
teriM, the defence was, that the Defendant being indebted 
to Sehag, the latter applied to the Defendant to furnish 
him with money by means of the acceptance of a third 
person. The Defendant, accordingly, drew a bill on 
one PintOy payable to his own order. 'Phis bill was ac- 
cepted by PintOy and indorsed by the l)c‘fendant X^o Sebag^ 
with the understanding, that it was to be provided for 
by Sebag, who accordingly took it up ; but, not until 
after it had been dishonoured and protested. When 
this bill became due, Sebagy after paying it, struck out 
his indorsement and put it into the bands \)f one WhitCy 
in London : re(|uesting him to send the bill ton*es- 
pondents at Marseilles^ to receive it from ihe^efendant 
on Scbag\ account. White sent the bill to Ogilvie and 
Budd of Marseillesy who indorsed and paid it away 
after its maturity, to Vidaly for a debt due to Vidal 
from them. Vidal demanded payment from the Defend- 
ant, who, being threatened with arrest, drew the bill of 


up, aiul having exchange, on which this action wtis brought, on his 
struck out his ’ 

indorsement, brother in Ijmdmiy the amount of this second bill in- 

sent it toJ5. eluding interest and charges on the original bill, and 

ed to delivered it to Vidul in payment of the first bill. Sebagy 

the purpose of before the bill became due, gave the Defendant notice 
receiving the 

amount from the Defendant. F. Indorsed it, being then overdue, to B. for a valuable 
consideration. J5. demanded payment from the Defendant, who drew the bill in 
question, as a substitution for the former bill, and delivered it to B, Before this 
latter bill became due, D. gave the Defendant notice not to pay it ; Held, that this 
latter bill was the property of D., and that the Plaintiffs were not entitled to recover 
the amount of it from the Defendant. 


not 
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not to pay it. A bill having been filed in the Exchequer 18 17* 

against thel^JPlaiil tiffs, it appeared by their answer, that ^ 

they received both the bills from Viial^ as his agents ; 

that they gave no consideration for the bill in question ; TiAQURt* 

and, that, when the bill was dishonoured, Vidal was 

again debited with the amount. Gibbs C. J. left it to 

the jury to determine, first, whether the Plaintiffs were 

the agents of Vidal^ and secondly, whether the bill might 

not be considered as the jiroperty of Sehag, The jtiry 

found a verdict for the Defendant, and Gibbs C. J. gave 

leave to the Plaintiffs to move to set it aside, and to have 

a verdict entei’ed for them on t]ie second point ; no doubt * 

existing as to the first. Accordingly, Vaughan Serjt. on 

a former day having obtained a rule nisi to that effect, 

Copley Serjt. subsequently shewed cause. The Plain- 
tiffs being the agents of Vidal, and holding the bill for 
him, stood in the place of Vidal; and could have no 
better title to flie bill than he himself had. Sebag was in 
ijict tbli' %mer of the bill, and had authority to intervene 
and prevent the Defendant from paying it ; though his 
name did not appear on the bill. A bill overdue nego- 
tiated and indorsed conveys no right to the indorsee 
which the indorser had not ; Vidal, therefore, had no 
more right to the first bill than Ogilvie and Co. had ; 
the right of Ogilvie and Co. was no more than that of 
White, which was only to get the money of the Defend- 
ant for Sebag. Ogilvie and Co. having received this bill 
for the mere purpose of enforcing payment, Vidal, though 
taking it of them without knowledge of that fact and for 
a valuable consideration, takes it subject to all the same 
equities which attached to it in their hands. Vidal, 
then, becomes in law and effect Sebag^^ agent to col- 
lect his money. Instead of money he receives a bill of 
exchange from the Defendant, being the bill, on which 
this action is brought ; and this bill is property, 

I 2 and 
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1817. 


Lee 


Vm 

ZagurV. 
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and he had a right to intervene to prevent the payment . 
for if a principal contract to sell goods by his agent, the 
principal being unknown, if such principal appear after- 
wards, and give notice to the purchaser to pay him and 
not the agent, should the purchaser pay the agent he 
will have to pay the principal over again. The Plain- 
tiffs were simply the agents of Vidal and, thereupon, 
it is contended, that this becomes Vidal* action, who 
holds this substituted bill for Sehag. The security be- 
ing negotiable in this case makes no difference ; for all 
the parties to the transaction are the same, nor does the 
negotiability of an instrument vary its character from 
that of any other written contract, until such instrument 
is negotiated. If no one, save the Plaintiffs being the 
indorsees, can bring an action on the bill, Sehag has 
nevertheless a right to interpose and prevent their suing 
in his name, as in point of fact they do ; but Sehag 
might himself declare, that in consideradon of his em- 
ploying JVhite as his agent to recover the amogi^t of the 
first bill, White undertook to get from the Defendani, 
either money or a bill ; and if he got such bill, to in- 
dorse it over to Sebag^ 


Vaughan then, supported his rule. Sehag strikes 
his name off the bill before he passes it to White ; how 
then can Sehag be prejudiced, if WhUe^ instead of treat- 
ing the bill as if he were the servant of Sehag, put it 
into circulation ? It does not appear what consideration 
was given by Ogilvic and Co., and it gets to Vidal. The 
Defendant does not object, that Vidal or Ogilvie have 
improperly obtained the bill ; but he admits his liability, 
and desires time ; and the ^effect of the transaction is, 
that, by taking another security from him, Ogilvie and 
Co. are discharged altogether. Vidal would be a great 
sufferer if this defence were to be let in. What- 
ever may be the rights of the parties on the original bill, 

the 
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the act of receiving the substituted bill discharges the 18 IT. 
other partij^. It is assumed, that Vidal is the agpnt of 
Sebag; but no connexion exists between them. Even 
if it had been so, Sehag^ by taking his name off the bill, Zagury, 
ceases to have a right to interfere, either with the origi- 
nal or the substituted bill. That second bill goes on to 
maturity, and the Defendant says nothing about Sebag ; 
on the contrary, his whole conduct forms a repeated re- 
cognition of his liability to pay. The Court cannot 
hear Sebag^ and will not sanction the attempt of the 
Defendant to say, that a third person has an equitable 
interest in the bill. To the argument urged for the 
Defendant, that, if one mafe a man his agent to re- 
ceive money for him, and if such agent receive a bill, 
that bill becomes the principaFs property, the Plaintiffs 
agree ; but, that argument docs not hold when negoti- 
able instruments get into the hands of strangers. If the 
Plaintiffs retain their verdict, Sebag will not be injured, 
for he may have his action against White ; his remedy 
, is a Simple one ; if they do not retain their verdict, the 
decision of the Court will lead to great fraud in the 
commercial world. 

Dallas J. You really alarm us in all these cases, 
as if we were going to make revolutions in the commer- 
cial world : but, in this case it is confessed, that the 
Plaintiffs are the agents of Vidal ; this decision, there- 
fore, will never touch any case but its parallel. 

Supposing Sebag to be ultimately inti tied to the bill, 
which I think he is, and so is the decided opinion of my 
Lord, will the Plaintiffs consent to a stet jprocessus ? 

They shall have till to-morrow to make their determin- 
ation, 

Adjornatur, 

I 3 And, 



til 
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Lee ^ 


V* 

Zagury. 


And iiow, Vaughan having intimated, t^at there was 
no acquiescence by the Plaintiffs to the offer of the 
Court, 


Dallas J. delivered judgment. This was an action 
on a bill of exchange, drawn by the Defendant on his 
brother payable to the order of Vidal^ who indorsed it 
to the Plaintiffs. It is not necessary to travel through 
all the particulars of the various transactions between 
the different parties, for the complicated statement of 
those particulars resolves itself into the single point, that 
the bill in question was held by the Plaintiffs, as agents 
for Vidal^ when this actiorf was brought. This action, 
therefore, stands on the same ground, as if it were the 
action of Vidal ; for, if the Plaintiffs were to recover, 
their success would only render them accountable to 
Vidal. Now Vidal has no right to recover any thing 
on this bill, for the bill clearly belonged to Sehag. On 
this part of the case the facts were these. A former bill 
had been dishonoured, of which Sebag was the holder ; 
Sebag sent it to White^ who forwarded it to Ogilvie and 
Co., his agents, for the purpose of procuring payment 
from the Defendant, who was the drawer of that bill. 
Ogilvie and Co., in breach of the trust reposed in them, 
indorsed this over-due bill to Vidal^ for a valuable con- 
sideration, who took it therefore, subject to all the equi- 
ties to which it was liable in their hands. Vidal applied 
to the Defendant for payment, and the Defendant drew, 
in his favour, the bill, to recover the amount of which 
this action is brought by VidaV^ indorsee^. But Vidal^ 
by getting possession of the second bill, could not vary 
the rights of ^chag to the first, who was entitled to what- 
ever that first bill might produce; and as the second 
bill was the fruit of the first, which was Sebag*^ property, 
the second became the property of Sebag. It is well 
argued, therefore, that Sebag being the party beneficially 

inter- 
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interested^ isdthe party to whom the Plaintiflfe Aiust ac-^ 1817. 
count, if thify recover in this action ; and the question 
seems, then, to be, whetlicr they shall be permitted to v. 
recover on their mere formal title, for tJie sake of expos- Zaguky. 

ing themselves to an action for money had and received 
at the suit of Sehag P We think that both law and rea- 
son are against such a permission ; and are of opinion, 
under the facts of this case, that, after the notice not to 
pay given by Sebag to the Defendant, the Plaintiffs have 
no right to recover. 

Rule discharged. 


Gammon and Another v. Beverley. ^ov. 

^SSUMPSIT on a policy of insurance, effected by the Defend- 
Plaintiffs as agents for John Hodgson on the l!5th other under- 
Augusf,, 181 ^ , to recover a salvage loss amounting to writers, sub- 
•641. \Ss. Sd. per ce 7 iL on hides shipped on board the scribed, m 
James on a voyage fi*om Buenos Ayres to London^ and policy on 
underwritten by the Defendant for 300/. The Defend- The 

ant pleaded the general issue, and gave notice of set-off. turL^and^^e 
At the trial before Burrough J. at the Tjo^idon sittings in Plaintiffs 
this term, the following facts were proved. The James^ 
having taken on board a cargo of hides at Buenos Ayres^ writers, and 
sailed thence iov London m Junc^ 1814*; and, on the claimed a total 
28th August was captured by an Americaii j^rivateer. afterwa^drtho 
In September the Plaintiffs, having received information ship was re- 
captured, and 

all the underwriters, in October i i8i4f adjusted a salvage loss, deducting short inter- 
est, to 64/. 18 3^. per cent.f save the Defendant, who, in February, 1815, indorsed 
on the policy as follows : “Adjusted 33/. per cent, on account, upon my subscription 
to this policy, until the account of the proceeds of the goods insured can be made up, 
when a final loss is to be paid to the same amount as by the other underwriters ; and, 
if the same exceed 33/. per cent., Mr. B. to pay the excess ; if short, Mr. H. (the 
insured) to return the difference Held, in assumpsit on this policy, that this was a 
conditional, not an absolute adjustment ; and that the Plaintiffs not having proved 
their compliance with the conditions, were not entitled to recover. 

I ^ of 
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m 


mi. 

Gammon 


V. 

Beverlev. 


of the Capture, abandoned the hides insured to the 
underwriters, and claimed payment as for a total loss. 
In November, information came, that the kTames had been 
re-captured and carried into Neisfoundland, where part 
of the hides were sold to pay the salvage and expences ; 
and the remainder of the cargo was foiwarded to Eng^ 
land. Notwithstanding the re-capture, the Plaintiffs in- 
sisted on their abandonment, and the underwriters 
agrped to pay a salvage loss, deducting short interest » 
and, by a memorandum indorsed on the policy, dated 
October 19th, 1814, it appeared, that all of them, save 
the Defendant, adjusted such loss to 64/. I85. ^d. per 
cent, payable in one month. The Defendant refused, 
whereupon the Plaintiffs brought an action against him, 
in Hilary term, 1815, for his subscription as for a sal- 
vage loss. Upon this, an arrangement took place, and 
the following indorsement was written upon the policy 
immediately below the subscriptions : 

Adjusted 53/. per cent, on account, upon my sub- 
scription to this policy, until the account of the proceeds 
of the goods insured can be made up, when a final loss 
is to be paid to the same amount as by the other under- 
writers ; and, if the same exceed 33/. per cent., Mr. Be^ 
verley (a) to pay the excess. If short, Mr. Hodgson (b) 
to return the difference. 

London, 7th Eebruaiy, 1815. 

In account with the Plaintiffs. 

^ Byrd BeverleyJ* 

The Plaintiffs then proved the Defendant’s signature of 
this indorsement, and that all the other underwriters 
had paid a loss of 64/. I85. per cent, before this in- 
dorsement was signed by the Defendant, and closed their 
case. For the Defendant, it was urged, first, that this 
was not a common, but a conditional, adjustment ; and 


(<?) The Defendant. ^b) The insured. 

that 
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that it could have no eifect till all the condition! therein 
had been performed, one of which was, that the account 
of the proceeds should be made up : and this had never 
been done. Secondly, that the Plaintiffs sliould have 
declared specially on the memorundum^ and that, not 
having done so, they must be nonsuited. Thirdly, that 
under the South Sea acU the voyage was illegal. Bur- 
rough J. was of opinion, that though the underwriters 
had paid their adjustment before the signature ot this 
indorsement, the Plaintiff was entitled to recover; for 
the indorsement formed an agreement to pay what the 
other underwriters paid, and communications must have 
been made to the Defendant, by which he must have 
known of the short interest. As to the third point, 
which was not much pressed, he was clearly of opinion, 
that the adjustment admitted the legality of the voy- 
age. The jury found a verdict for the Plaintiffs for 
95/. 145. 9<i., being at the rate of 647. I85. per cent,; 
but Burrmigh J. reserved the first and second points. 

, Accordingly, Best Serjt., on a former day, having ob- 
tained a rule nisi to set aside this verdict, and enter a 
nonsuit or have a new trial, 


1817. 

Gammon 


V. • 

Beverlbv. 


Ltcns Seijt. now shewed cause against the rule. The 
Defendant’s main point rests on the supposition, that 
the Plaintiffs cannot stand on the adjustment, but must 
prove the whole of the conditions contained therein ; i^ 
must, therefore, bo seen, whether the Plaintiffs have 
not proved sufficient to enable them to stand on this 
adjustment. But it has been urged also, that the Plain- 
tiffs ought to have declared specially on the adjustment'; 
such a proposition was never sanctioned yet. The ad- 
justment, being agreed upon between the parties, autho- 
rises the Plaintiffs to claim the difference as there sti- 
pulated ; and the result is, that the Defendant is bound 
to pay no more, than upon an investigation of the sub- 
ject, 
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V. 

BfiVEHLEY, 


ject, the other underwriters pay ; and they have paid 
the same sum as that which the Plaintiffs now claim 
from the Defendant on the only account which could be 
made up. Here is a total loss, and though there is a 
small reduction for salvage, yet the principal reduction 
is for short interest. The time when tSb underwriters 
paid, is wholly immaterial ; for the foundation of the 
account by which the indorsers were to be bound when- 
ever^made, is the material point. The essence of the 
adjustment is, that the account of the proceeds shall be 
agreed to, not by the Defendant but by the other under- 
writers. [Park J. How is that a payment to be settled 
by account ? No account has been settled. There is 
a great diflerence, in mercantile language, between a 
payment on account, and a payment on an account. 
The first is only a payment in part, subject to further en- 
quiry ; the second is a payment upon an admitted and 
specific statement. Dallas J. ‘‘ Until the account of 
the proceeds of the goods insured can be» made up.’* 
This is clearly a stipulation, that a future account shall be 
made up, and that the Defendant shall see and consider 
the account when it is made up.] The account is only one 
step, and is also an immaterial step. The substantial 
ground on which the Plaintiffs rest is the fact of pay- 
ment of a final loss by the other underwriters ; and, if 
the Defendant do not set aside that fact, by shewing, 
that the payment was either erroneously or fraudulently 
made, they cannot be removed from their verdict. 


Best and Hullock Serjts., in support of the rule. 
First, as to the construction of this indorsement, no 
‘‘ account of the proceeds of the goods insured has l>een 
made up,” nor does the Defendant agree to pay on the 
same footing with the other underwriters, who pay as 
on a total loss, deducting short interest : whereas, tlie 
Defendant denies a total loss, but says, virtually, that 

he 
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he will pay on an average loss the same as the^ under- 1817# 

writers shall pay, if they pay on an account made up : 

but, if they do not pay on an account made up, then * 

their payment is no guide to him. In examining the BEVEIa.a^c. 

question, whether these conditions have been complied 

with, the dater^f this indorsement becomes material. 

A year before that time, tVie adjustment on the policy 
had been made by the other underwriters ; and, after a 
lapse of a whole year, the Defendant, who had not jid- 
justed any loss, entered into this contract. It is clear, 
then, that he had not entered into any adjustment with 
the other underwriters; and that he was dissatisfied 
with the adjustment entered "Into by them. It is clear, 
that the parties contemplated an alternative ; either, that 
the Defendant might pay more than 83 pe/* cent,^ up to 
the amount paid by die other underwriters, if the ac- 
count shewed more to be due ; or, if the account shewed 
less to be due, then, that a return was to be made by 
tlie Plaintiff^ according to that account. It was always 
manifest, that 33 pa' cent, was less than 64 cent, i 
how, then, could a return be passible, if the Defendant 
paid on the same footing with the other underwritei s ? 
the Plaintifls insinuate, tliat an account must have been 
made up, because the other underwriters had paid the 
64* per cent. : but this payment had been made before 
this contract was entered into, and, consequently, before 
the account could have been made up. — Secondly, The 
Plaintifls cannot recover on this declaration. A com- 
mon adjustment is certainly evidence of a liability to 
pay on a count on a policy : but this is not a common 
adjustment, but a special contract to pay on a given 
event : and the performance of the conditions of such 
contract should have been averred in the pleadings. 

Dallas J. Though this case is not without difliciilty, 
some points in it are quite clear. There can be no 

doubt, 
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1817. doubt, \hat an absolute adjustment is evidence of the 
Gammon parties to pay the sum therein adjusted ; 

V, subject, however, to be opened by evidence of mistake 
Bkverlev. or fraud. If this adjustment were absolute, the De^ 
fendant would, no doubt, be liable; but the question is, 
whether it be absolute or conditional; and, if it be con- 
ditional, whether the conditions contained in it have 
been complied with, as they must be in such a case to 
enable the Plaintiffs to recover. Now, this adjustment 
is clearly not absolute; for, if the intention of the parties 
had been so to make it, it would have stopped at the 
word policy but, as if the parties intended to pre- 
vent the possibility of such a construction, the memo^ 
randum proceeds : Until the account of the proceeds 
of the goods insured can be made up, when a final loss 
is to be paid to the same amount as by the other under- 
writers ; and, if the same exceed 33 jper cent. Mr. Bever^ 
ley to pay the excess ; if short, Mr. Hodgson to return 
the difference.” On the face of the memorandum, and 
in terms, it is clearly prospective ; the word until” is 
prospective, the word can” is prospective : the only 
undertaking, therefore, is to pay a sum, such payment 
being prospectively suspended until the final making up 
of the account. Nor docs its prospective import stop 
there : for it remains further to be seen, when the final 
account is made up, whether the Plaintiffs are to 
pay or receive ; and this view of the case is confirmed, 
by looking to the fact, that all the other underwriters 
had adjusted in the preceding year. They had con- 
cluded themselves by an absolute adjustment ; if, there- 
fore, it was meant, that the Defendant should be guided 
by their acts, it would only have been necessary to refer 
to what they were to pay : in sense and in substance, 
the meaning of the memorandum is, that the Defendant 
was to wait till the account was made up. The memo^ 
randum involves a condition precedent, which has not 

been 
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been complied with on the part of the PlaintifFsf and I, 
therefore, am of opinion, that the verdict given for 
them must be set aside and a nonsuit entered. 

Park J. The language of the memorandum clearly 
shows, that something is to be done in future, and the 
dates throw considerable light upon this transaction. In 
Octdbet\ 1814, the other underwriters had adjusted the 
loss at 64/. 185. 3r/. jiercent,; whether they had paid* this 
adjustment or no, signifies nothing. The Defendant ob- 
jected to this arrangement : now, if he agreed to adjust 
and pay as the others did,^ for what had he to wait ? 
He had only to pay 64/. 1 85. 3r/. per cent, as they did. 
But what does he ? He adjusts 33 per cent, on account. 
And what says he ? Not, that he is liable at all events 
to pay 64/. I85. 3d, pa' cent.y but that he contemplates 
the possibility of his payment being less than 33 per 
cent. It is, therefore, impossible, that the Plaintiffs 
should be allowed to contend, that the Defendant is 
► precluded from shielding himself under his agreement, 
because the other underwriters have paid 64/. J 85. 3(L 
per cent. For his is a mere conditional adjustment, the 
conditions of which have not been fulfilled, and my 
Brother Dallas has fitly observed, that this case is 
decided on the general law, which operates where con- 
ditions precedent have not been complied with. It 
becomes, then, unnecessary to consider whether or not 
a special declaration should have been framed on this 
conditional adjustment ; and I, therefore, shall give no 
opinion on that head. 


1817. 

Gammon 


Bevebley. 


Burrough j. I had intended to say nothing on 
this case. But, after what has fallen from the Bench 
and the bar on this point, it is a duty which I owe to 
my brethren on the bench and ; to the public, that I 
should say, I am satisfied that I was mistaken in the 

view 
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1817. view of’ the case taken by me at the trial, and, that 
Gammon of the Court is, in my opinion, right. 

Rij0 absolute. 

Beverley. 


Sparrow v. Sir Watkin Lewes. 


The Defend- 
ant’s bail in 
error ought to 
have justified 
on the a 6th 
November ; 
but, being too 
late, the Court 
permitted 
them to justify 
on the a 7th. 

A habeas cor^ 
puS) returnable 
on the 27th, 
had issued to 
the warden of 
the Fleet to 
bring up the 
body of the 
Defendant, in 
order to 
charge him in 
execution ; but 
the Court held, 
that the oper- 
ation of the 
habeas corpus 
was suspended 
by their per- 
mission ; and, 
the bail hav- 
ingjustified in 
pursuance of 
such permis-' 
sion, dis- 


P this case, a writ of habeas corpus^ returnable on 
the 27th Novmba'i to bring up the body of the De- 
fendant, had been lodged ^ith the warden of the Fleet 
The Defendant's bail in error ought to havx' justified on 
the 2Gth, but they did not come till after the business 
of the Court had connnenced, anti the Court permitted 
them to justify on the following day ; when they were 
accordingly justified. The Plaintiffs, however, pro- 
ceeded to charge tlic Defendant in execution ; and 

Vaughan Serjt. now opposed the bringing up of the 
Defendant for that purpose. 

Dallas J. If the bail had justified on the 26th, the 
proceedings would have been quite regular. On the 
26th they do not justify, but the Court gives them leave 
to do so, on the following day ; and, on the following 
day, they do, with such leave, justify, l^his is the samp 
as if they had justified on the 26th; and the habeas 
corpus was, therefore, suspended in its operation by this 
permission. 

The Court directed that, as to this suit, 

The Defendant should be discharged. 


charged the Defendant. 
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1817. 


Walbancke *0. Abbott. Nov. 2%/ 


^HE Defendant had been served with a copy of a 
capias^ at 8 o’clock in the evening of the 25tl?in- 
staiit, returnable on the 25th, being tlie last return of 
this term ; and on the following morning, with a notice 
dateil the 25th, of a declaration filed conditionally 


asainst him on the 25th. 
o 


Pell Serjt. now shewed c^ftise against a rule obtained 
yesterday, by Best Serjt., calling upon the Plaintifl’ to 
shew cause peremptorily to-day, why the declaration, 
and all subsequent proceedings, should not be set aside 
for irregularity. Pell relied upon Haynes v. Jones {a), 
and distinguished from that case the subsequent case of 
Pope Tur7icr\h)\ he admitted tiiat there was an ap- 


A writ was 
served at eight 
o’clock on the 
evening of the 
day on which 
it was return- 
able ; and no- 
tice, dated the 
same day, of a 
declaration be- 
ing filed con- 
ditionally on 
that day, was 
given on the 
following 
morning : 

Held, that 
there was no 
irregularity. 


parent contradiction between the marginal abstracts of 
*thosc cases. He further observed, that if the Defendant 
were correct in his application, he was, at all events, 
premature ; and cited Flelcher v. Wells, (c) 


Besty in support of his rule, contended, that the ser- 
vice of notice of declaration was wholly irregular. The 
writ was not returnable till the 25th, and the notice 
stated, that tlie declaration was filed conditionally on 
the 25th, on which day the writ was served; and it was 
clear, tliat the declaration was filed, both before the 
service of the writ, and before its return. He urged, 
that Haynes v. Jones was overturned by the subsequent 
case of Po 2 )c v. Turner. 

(«) Ante III. 404, (f) Ante VI. 1 91. S.C- 

{b) Ante IV. 818. 1 Marsh. 550. 


Dallas 
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1817. 

Walbancke 


V. 

Abbott. 


Dallas J. The case of Hatjnes v. Jones is not over- 
turned by that of Pope v. Turner, The notes of both 
cases are correct ; but the mistake lies in the marginal 
abstracts; where it is not noticed, that declaration 
in the one case was filed conditionally^flwd in the other 
ca^ in chief. The case of Haynes Jones is very 
strong; for, there, the Defendant was served at CoU 
Chester^ 52 miles off, with a copy of a writ returnable on 
tha*^ day ; and, at the same time, he was served with a 
notice, dated the same day, of a declaration having 
been filed conditionally against him. It was then held, 
that a writ may be served on the same day on which it is 
returnable, and that a declaration may be filed condi- 
tionally on the return day of such writ. 


Park J. I am glad that the observation of my Bro- 
ther Dallas has cleared up the apparent inconsistency in 
the decision of the Court, which arises from a mistake 
in the index to the Tma Reports. The writ is return- 
able and served on the 2.5th, and the notice of the 
declaration is served on the 26th. The whole proceed- 
ing is perfectly regular. 

Burrough j. Concurred. 


Rule discharged with costs. 
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In re James Winter. 

J^LOSSET Sltjt. moved, that Mr. James IVinter An attorney 

miirht be re-admitted an attorney of this Court, on sent the 
. 1 1 t Y 1 monej' rcgu- 

an affidavit^ tvhich stated, that he had for three years j^riy for his 

past sent his clerk with the money to the stamp-office to rertificates for 

pay for his certificates for the years 18 1*, 1815, and 

1816; but that his clerk had misapplied such money, misapplied the 

and had failed to purchase his certificates for those 

^ . *11 failed to pur- 

years. At the stamp-office it^was said, that the money chase them. 

could only be received for the certificate of the current The Court, 

year, which alone could be granted. t'iorfor’’hirre- 

admission as 

Dallas J. It has always been the practice here to attorney, 

, , 1 p 1 granted a rule 

have notice given, and to have the approval of the absolute, in the 

Attorney-General. The Court will grant the rule con- instance, 

ditionally, iifon the production of a brief of consent 

signed by that officer. duction of the 

Rule absolute, srd) modo, Attorney- 

General 8 cou- 


1^9 

1817 . 

AVvv. a^. * 


Ragg and Wife, Executrix, v. Wells and 
Wife, Executrix. 


Nov, a 8. 


^OPLEY Serjt. on a former day had obtained a Assumpsit on 
rule wm, that the prothonotary might review his njte°^aTr?by 

taxation in this cause; wherein the Defendants had y/., testator of 

Defendant, 

payable to Plaintiff B. Plea*;, non assumpsitt Stc^tute of Limitations^ and 
pleni administravit* The two first issues were found for Plaintifls ; the latt for 
the Defendants. The prothonotary gave the Plaintiff^: costs on the whole and the 
posted ; to the Defendants he gave costs on the third plea only. On a motion that 
the prothonotary review his taxation, held, that the Defendant having established an 
absolute bar, was entitled to the posted and the general costs ; and that the pro- 
thonotary must review his taxation. 


VoL. VIII. 


pleaded 
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pleaded ?ion assumpsit^ the statute of limitations and 
plena administravit^ to an action on a promissory note 
drawn by Durrowsy the testator of the Defendant Ann 
WellSy payable to the Plaintift’.4«w Bag^ At the trial, 
at the summer assizes for the town ' county of the 
town of Nottinghoniy the issues* oft non asiitmpsit and the 
statute of limitations were found for the Plaintiffs ; and * 
the issue on the plea of pletie administrate t for the De- 
fendants. The Plaintiffs obtained the postca, and the 
prothonotary, deeming that the Plaintiffs were driven 
to trial by the Defendants’ pleading as above, held, 
that the Plaintiffs were entitled to the whole costs in 
the cause, and the Defendants only to the costs of the 
third plea. Coplep cited Hindsley v. Russell (a), and 
Gasmans v. Hesketh. (6) 

Vatighan Serjt. now showed cause against the rule, 
and urged that the taxation was right ; for that the De- 
fendants, by pleading non assumpsit and (Jie statute of 
limitations, with plena administravity had compelled the 
Plaintiffs to go down to trial to try the two former 
issues. 

Copley in support of his rule contended, that the 
Plaintiffs should have prayed judgment of assets quando 
acciderinty and that, then, as is usual, the Defendants 
would have abandoned their pleas of non assumpsit 
and the statute of limitations. 

Burrough J. This is not a question of the reduc- 
tion of costs, but the prothonotary has given the main 
costs of the cause and the posted to the Plaintiffs ; 
whereas, the Defendant, having established one absolute 
bar, is entitled to the posted and the general costs. The 

(«) It Easty X3J. {b) Tidd. Pract* 1014. 

posted 
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posted must be delivered to him, and the proth^onotary 
must review his taxation, 

Tlie rest of the Court concurring, the rule w as made 

Ahsolntc. 


Cooke v. Tanswell. 

JENS Serjt. showed cause against a rule 7iisu for an 
attachment against tin? Defendant for not pro- 
ducing certain indentures of apprenticeship, pursuant 
to an order of this Court obtained by Vaxighan Serjt. 
It appeared on affidavit, that the Defendant could not 
comply with the order, not having the indentures in 
his possession ; tliat he had never destroyed tliem ; that 
he had made diligent search for them, and repeatedly 
enquired for them, but could find no trace of them. 

' Lens submitted, that the Defendant never had the 
means of furnishing the Plaintiff with these indentures, 
and that the Defendant was willing to submit to any 
terms which the Court might impose, should they be 
of opinion that the Defendant ought not to ♦akc ad- 
vantage of fijrrqfert by claiming oyer ; but urged, that if 
the Court held the Defendant to be in contempt he 
never could purge himself ; whereas the Plaintiff might 
easily declare without a profert. 

Vaughan supported his rule. 

Dallas J. The question is, whether we shall allach 
this Defendant for non-production of an instrument, 
stated to be in his possession, according to the order 
of this Court, He fully discharges himself from the 

pt)^- 



Ragg 

V. 

Wells. * 


The Court re- 
fused to make 
a rule for an 
attachment 
absolute 
against A, for 
the non -pro- 
duction of in- 
dentures ac- 
cording to 
their order, on 
his swearing 
that he could 
not comply 
with the order, 
not having the 
indentures in 
his possession ; 
that he had 
never destroy- 
ed them ; and 
that he had 
made diligent 
search for 
them, and re- 
peatedly en- 
quired for 
them, but 
could find no 
trace of tlicm. 



IS2 CASES IN MICHAELMAS TERM, &c. 

1817. possession of it; and the Plaintiff may declare on 

accident, whereby the 
•o. Plaintiff will be relieved from all difficulty. There is 
Tanswell. uo real difficulty in this case. These applications are 
themselves of novel introduction : the Court is inclined 
rather to confine than to enlarge the practice, and cer- 
tainly will not grant nn attachment in this case. The 
Defendant offers the Plaintiff every indulgence to pre- 
vent his being barred of his action. 

Bur ROUGH J. If the Defendant were to offer to 
traverse the fact of the indenture being lost, the Court 
would certainly set aside su'ch an issue on the applica- 
tion of the Plaintiff. 

Dallas J. We discharge the rule without qua- 
lification. 

Rule discharged. 


END or MICHAELMAS TERM. 
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ARGUED AND DETERMINED 

IN THE 

Court of COMMON’' PLEAS, 

AND 

OTHER COURTS, 

IN 

Hilary Terrp, 

In the Fifty-eighth Year of the Reign of George III. 


MEMORANDA. 

In the last vacation, Sir William Grants Knt. resigned 
the office of Master of the Rolls, held by him since the 
year 1801 , and was succeeded by Sit Thomas Plumery 
Knt. Vice Chancellor of England, 

Sir John Ledth, Knt. Chancellor to His Royal High- 
ness the Prince of Wales, Chief Justice of Chester, and 
one of His Majesty's Counsel learned in the law, was 
appointed Vice Chancellor of England, And, 

In this term, William Draper Best, Esq. one of His 
Majesty's Seijeants, having resigned the office of Attor- 
ney Geneftil to His Royal Highness the Prince of Wfdcsi, 
was appointed Chief Justice of Chester, 


VoL. VIII. 


L 
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Jan. 14- Ray and Others, Assignees of Brown and 
Others, Bankrupts, i>.*Da vies and Others, (n) 


and B, be- 
ing assignees 
under one com- 
mission of 
bankruptcy, 
and C. being 
assignee under 


was an action of trover, in which the Plaintiffs 
sued as assignees of the estate and effects of John 
Broi^n^ William ClaveyBramif and John Morse, At the 
trial before Burrotigh J. (at Guildhall^ at the sittings 
after the last term,) it appeared, that three sfeparate corn- 


two other com- missions had been issued against the bankrupts, who 
no^^^suejoinUy* partners at . the time •of the bankruptcy. The 

but the declar- first commissioii^as against John Tozer and William 
ation should Clave^j Bro^sih trading under the name of John Tozer 
their respective ^^d Co. ; the second was against John Braison^ William 
interests are. Clavey Brawn^ and J, Morse^ trading under the firm of 
John Brown and Co. ; and the third was against John 
Morse alone. It further appeared from the assignments 
produced, that Edward Prosser and William Parra' were 
the assignees of J. Tozer and W. C, Brown under the * 
first commission ; that John Hay was the assignee of 
,7. Browjij W. C, Brown, and J. Morse, under the second 


commission ; and also of J, Morse alone under the third. 
Bwrough J. coil^dered the action not maintainable, and 
directed a nonsuit, on the ground that the action being 
brought by the Plaintiffs as assignees •generally of J, 


Brown, W. C. Brown, and J, Morse, the declaration 
should have stated with precision what interest the 
Plaintiffs actually had. Tliey were assignees under dif- 
ferent commissions of the separate property of the bank- 
rupts, and were not, jointly or severally, the assignees 


(<i) Oibbs C. J. was absent during the whole of Ifiis term, in 
consequence of continued illness. 


of 
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of the estate and effects of the bankrupts, as stated in 
the declaration. 

BeU Serjt. now moved to set aside this nonsuit, and 
to have a new trial. The declaration states the three 
Plaintiffs to be the assignees of three persons ; and they 
are so, but under different commissions. Bay is as- 
signee of two under two commissions, and the other 
Plaintiffs are assignees under the other commij^ion. 
Bay has an interest in the effects of all the bankrupts, 
for they ha^^e neither of them any separate interest, 
being partners at the time of the bankruptcy. All the as- 
signees have between them tfie whole interest. Formerly, 
as appears in Lamon v. Lamb {a) y it%as usual to stiite 
at large the whole proceedings, and the mode in which 
the assignees acquired their interest; but that practice 
has long fallen into disuse, and been considered unne- 
cessary. 


1S5 


1818. 


Ray 


v. 

Davies. 


Dallas j. It has been urged, that each of the 
Plaintiffs has an interest in the same common fund, 
which enables him to maintain this action; and that it 
is not necessary to state on the record how they acquired 
the interest, if it appear that they h|ve the interest. 
The question is, not whether there be a common fund 
in which the Plaintiffs have a common interest, but 
whether they hatve a common title. On the declaration 
they appear to have a joint title. The evidence pro- 
duced at the trial shews the fact to be otherwise, three 
separate commissions having issued. I am of opinion, 
that it was incumbent on the Plaintiffs to have stated in 
the declaration the interest which they actually had. 


Park concurred. 


(<i) *74. a;;. 

L 2 


Bur- 



13 (> 

1818 . 



V. 


Davies. 


a6. 


An action for 
money had and 
received can- 
not be main- 
tained against 
a church war- 
<len to recover 
hack dues, 
which, pre- 
vious to tlie 
commence- 
ment of the 
action, had 
been paid over 
to the treasurer 
of the trustees 
of a chapel. 


CASES IN HILARY TERM 


Burrough J. No case was cited at the trial in 
support of the position contended for by the Plaintiffs. 
The declaration and the facts appearkM^ evidence are 
at variance. It is nccessa|y that'^|to^fi|fetantial aver- 
ment in the declaration should h^j&oxed (a), and in 
this instance the averment is not triliP^ 

Rule refused. 


{jf) See Sireatfield v. Hnllidayy De Silva, ^ Campb. 399. Har~ 
3 T,R. 779. Scott V. Franklin, vey v. % Star kic, 

15 East, 428. Stongbouse v. “ 


Horsfall v, Handley. 

^SSUMPSrr for money had and received. At the 
trial before Bnvron<^h J. ( Wcslmimtcr sittings after 
Michaelmas iQxm, 1817 ,) it appeared, that in the year 
1801 , the Plaintiff* purchased one of the vaults under* 
Pentonville chapel, in the }iarish of St. James, Clerkeri^ 
well, which the trustees of the chapel were authorised to 
sell, by virtue ^^of an act of parliament passed in the 
SOth year of the present reign. The purchase-money 
was paid to one of the churchwardens of the parish for 
that year, who gave a receipt for it ; but no conveyance 
had been made to the Plaintiff. In the year 1817 , on 
the interment of the wife of the Plaintiff in this vault, 
the sum of *)L 1 8s. Gd., for funeral dues, was demanded 
by the chapel-clerk of the undertaker, who accordingly 
paid it, without requiring the particulars of such dues, 
and without any communication with the Plaintiff. 
Upon the undertaker sending in his bill, ^le Plaintiff 
applied to the chapel-clerk for the particulars, who fur- 
nished him with an account, in which there were dis- 
tinct 
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tinct charges for the ground, and for th 6 churchwardens 
opening the viiult. Th<^ Plaintiff, conceiving that, inas- 
much as the h‘s property, and as there was a 

charge for vault, the churchwardens had 

no right to claiQ^^>|piy^ for the ground, made a de- 
mand upon the^l^l^cl-clcrk for the sum of 7 /., which 
had been paid on that account, who stated that he had 
paid it over to the junior churchwarden. Upon i\ii 
application being made to the Defendant as senior 
churchwards^ on his being asked, if he hall re- 
ceived the^money, he replied, “ Yes, as we do all other 
sums.” It appeared also, that by the custom of tlie 
parish,, all monies were received by the senior church- 
warden ; and that the sum in question, had been paid 
over to the treasurer of the trustees of the chapel, in 
pursuance of the above-mentioned act, before the com- 
mencement of this action. Burrough J. held the words 
of the Defendant not to be an admission of the receipt 
of the moiiey by him, but recpncileable with the fact, of 
his co-churchwarden having received it, and paid it oyei: 
to the trustees ; and that the Defendant had properly 
paid over the money to the treasurer of the trustees ; 
and as the Plaintiff' had his remedy against the latter, 
directed a nonsuit. 


1818. 


Horsfall 


V. 

Handlei?. 


Lefis Serjt. now moved for a rule ww/, to set aside this 
nonsuit, and*have a new trial. He contended, that as 
the Defendant received the money from the Plaintifi^ 
the circumstance of having paid it over to a thir 4 ^per- 
son before the commencement of the action, dm not 
deprive the Plaintiff’ of his remedy ; and, that a payment 
made to one churchwarden, was a payment to both. He 

cited Edwards v. Hodding (a), in which case, the defence 

« 


(a) Antr, V. 815. 
L 3 


that 
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tliat the money had been paid over, did not avail, be- 
cause the Defendant had deluded the parties, and the 
Court thought that he had not sufficiently apprised 
the Plaintiff that the money had been paid over ; and 
here the answer of the Defendant evasive. 

Dallas J. Of the justice of this case, there can be 
no doubt. The Defendant was placed in a public situ- 
ation, where it became his duty to receive the dues, 
and pay them over to the trustees. He has, in fact, 
i*eceivcd money and paid it over, and justice requires 
that he should not be compelled to pay it again. The 
law, as well as the justice of the case, is with the 
Defendant. The case of Edwards v. Hoddhig rested 
on this, that Hodding was conusant of the defect of 
title. But it has been said, that the answer of the De- 
fendant in this case was evasive. He had no intent to 
mislead, nor was there any reason why he should ; and 
his answer is qualified, ‘‘ I have received the money a» 
1 have all other monies.*^ The Plaintiff should have 
gone on to ask, whether the Defendant still had the 
money ? I am of Opinion that the Plaintiff’ was rightly 
nonsuited. 

Park J. I am of the same opinion. The case ol 
Edwards v. Iloddmg was decided at 7iisi pritis befoi c 
Dumpier J., on the point put by my Brotlier Lens ; but, 
on motion, the Court went on the other ground, that the 
same person was auctioneer and attorney, and had no- 
tice of a defect of title ; and Chambre J. expressly says, 

The Defendant receives the money, knowing the con- 
dition that there should be a good title ; and he knows 
that that condition is not performed ; he nevertheless 
takes on himself, with this knowledge, to pay over the 
inoiicy, wliicb he was not warrantetl in iloing.'’ 



Horsfall 

Handled. 


Buk» 
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Burrough J. I do not assent to the proposition, that 
payment * to one churchwarden, is payment to both. 
The Plaintiff did not go far enough, he should have 
asked the Defendant whether he had the money at that 
time? ^ 

Rule refused. 


1818. 



Mant V. Main WAKING, Hill, and Others. Jan. 


was an action upon a special agreement 
entered into by certain persons, trading under the 
firm of Samuel Hill and Co. *, and there was a count on 
a bill of exchange, drawn by Samuel Hill and Co. upon 
aiul accepted by Messrs. Mainwarmg and Co, Two of 

the Defendants, Samuel Hill and another, had suffered 

0 

judgment to go by default. 

At the trial before Dallas J., at the adjourned sittings 
after last Michaelmas term, it was necessary to prove the 
partnership of all the Defendants; and to do this Samuel 
Hill^ one of the Del'endants, who had suffered judg- 
ment by default, was called to prove, that he and the 
other Defendants were partners. His testimony was 
objected to, on the authority of Brown v. Brown (a), in 
which it was decided, that a witness who had suffered 
judgment by default, could not be called for the Plaintiff’ 
to prove the partnership between himself and the other 
Defendant because he had an interest in fixing the other 
Defendant with a proportion of the debt; inasmuch 
us, having suffered judgment to go by default, if the Plain- 


In an action on 
a joint contract 
against several 
partners, one 
of the Defend- 
ants having 
suffered judg- 
ment to go by- 
default, is not 
admissible as a 
witness to 
prove the part- 
nership of him- 
self and the 
other Defend- 
ants without 
their consent, 
although the 
proposed wit- 
ness is released 
as to all other 
actions, save 
that on which 
he is called to 
give evidence. 


(a) Antty IV. 752. 

L 1 


tiff 
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tiff failed in the joint action, he the witness would be 
liable for the whole in a separate action. To get rid of 
this objection, a release was produced, by which all ac- 
tions and causes of action against the witness, Samuel 
Hilly were released, except the very action before the 
Court ; and it was contended, that Samuel Hill had now 
no interest to give evidence against the co-defendants, 
and that all his interest was the other way ; as, if he 
defeated the Plaintiff’s right in this action, he would 
never be liable in any other action ; and if he, by his 
evidence, enabled the Plaintiff to obtain 4 verdict^ he 
would be liable to the Plaintiff for the whole, or to the 
other Defendants for contribution. Dallas J. consider- 
i|ig the testimony of the witness inadmissible, rejected 
the evidence ; and as, without his testimony, the partner- 
ship could not be proved, directed a nonsuit, giving the 
Plain tifl‘ leave to move to set it aside, provided the Court 
should think the evidence admissible; Acccordingly, 

Best Serjt. now moved to set aside this nonsuit, and 
have a new trial, on the ground that the evidence of the 
witness ought not to have been rejected, he having in 
reality no interest, save that, against which he was wil- 
ling to give his testimony. Pie cited Doe v. Gree^i («), 
and Norden v, Williamson (b), to shew that there was no 
general rule that a party to a record could not be called 
as a witness, if he were willing to giife evidence, and 
that the only objection was on the ground of interest ; 
and he distinguished the present case from Brown v, 
BroW7iy the release in this case having removed the only 
ground on which the judgment of the Court in Brown v. 
Brown proceeded. 

(fl) 4 Esp. 198. ( 6 ) Anifiyh 378. 


1818. 



Dallas 
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Dallas J, The single question at the trial was, 
whether all the Defendants, who were six in number, 
were partners. Of the six, five were proved to be part- 
ners ; but all attempts to fix the sixth having hiiled, 
another Defendant, who had suffered judgment to go by 
default, was called ; and his testimony being objected 
to by the others, the question was, whether he could be 
called against the will of his co-defendants. It ap- 
peared to me that he was interested ; and on turning to 
the authorities, I found one precisely in point, (his Lord- 
ship cited v. Brown). Generally a party to the 

record cannot be called as a witness, nor can he be 
called without the consent of his co-defendants. On 
the authority of two cases before Lord Kenyon {a) and 
Mr. Justice Le Blanc (^), I think Hill was not admis- 
sible as a witness, even with the release. 


1818 . 

Manx 


•V- 

Main WAK- 


ING. 


Park J. I have no doubt on this question. As a 
general preposition, a party to the suit is an incompe- 
^ tent witness. But let us consider whether the witness in 
this case be or be not interested. His judgment by de- 
fault will operate against him only in the event of a 
verdict against the others ; and therefore he cannot be 
called for them : and if called by the Plaintiff', he may 
still give evidence for his co-defendants, and must there- 
fore be considered as having an interest. 

Burrough J. The general rule is, that no party to 
an action can be examined but by consent : and all 
the parties to the record must consent ; and without such 
consent none can be called. In this case, the co-defend- 
ants objected ; and therefore the witness was properly rev 
jected. 

Rule refused. 

(rt) Brotivn v, Fom^ Easter (b) Chapman r* Craves f x 
Summer jissizes^ 1789. Phih Campbn 
Evidence, 63. 3d cd. 
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Jan, a;. 


Marchant V. Ev^s. 


An action for 
work and la- 
bour cannot 
be brought for 
printing a 
work distri- 
buted weekly 
as a newspa- 
per, unless the 
printer com- 
ply with the 
provisions of 
the statute 
38 0.3. f.78. 
Quaere, whe- 
ther the action 
could be main- 
tained by a 
printer of In- 
termediate 
numbers (the 
first and last 
numbers being 
printed by 
another per- 
son) of a vo- 
lume of a work 
published 
half-yearly, if 
the name of 
the printer of 
the first and 
last numbers 
was printed at 
the beginning 
and end of the 
volume. 


y^SSUMPSIT for work and labour, to recover the 
sum of 48/. for printing two hundred and fifty 
copies on stamped paper, and three luindred copies on 
unstamped paper, of six numbers of the Military Regis- 
ter, at the rale of 8/. for each number. Plea, no?t 
assumjjsit 

At the trial before Dallas J. at Guildhall^ at the sit- 
J^ings after the last term, it appeared, that the Defend- 
ant was the sole assignee Robert Scotty the editor, pro- 
prietor and publisher of that register until his bank- 
ruptcy ; and that from that time until Scott obtained his 
certificate, the work was continued, with tlie appro- 
bation of Scot I i and printed by the Plaintifii by the di- 
rections of the Defendant. It also appeared, that the 
numbers stamped were those intended for immediate 
sale, and that the unstamped nunibcrsVcre intended to 
be published as half-yearly volum|i. Tlie defence made 
to the action was, that the publication in question was 
a newspaper within the 38 Geo. 3. c. 78. § 1. {a)y and that 


(a) Which enacts, « That no 
person shall print or publish, or 
cause to be printed or published, 
any new’spaper or other paper 
containing public news or intelli- 
gence, or serving the purpose of 
a newspaper, until an affidavit or 
affidavits, affirmation or affirma- 
tions, made and signed as herein- 
after mentioned, shall be delivered 
to the commissioners for manag- 
ing his Majesty’s stamp duties at 


their head office, or to somp of 
their officer or officers in the re- 
spective towns and at the respec- 
tive offices which shall be named 
and appointed by the commis- 
sioners for the purpose of receiv- 
bg such affidavits or affirmations 
(but which shall not be required 
to be upon stamped paper), con- 
taining the several matters and 
things hereinafter for that pur- 
pose specified and mentioned.” 


the 
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the Plaintiff should have lodged an affidavit at the 
stamp-office, in compliance with that statute ; also that 
he should have printed his name and place of abode in 
some part of the publication, in compliance with the 
tenth section of the same statute (a). On these grounds 
Dallas J. directed a nonsuit, reserving the point for the 
determination of the Court. Accordingly, 


1818. 


March ANT 


•V* 

Evans. 


Vaughan Serjt. now moved to set aside the nonsuit, 
and to have a verdict entered for the Plaintiff for 48Z. or 
2G/. as the QOurt should direct. He admitted that 
he could not contend against the construction put on 
tlie stat. 3S Geo, 3. c. 77. as applied to this case, but 
claimed the protection of the Court for the PlaintiflV' 
under the 27tli section of the 39th Geo, 3. c, 79. (h), 
which he urged would entitle the Plaintiff to a verdict 
for the three hundred copies printed on unstamped 
paper, and intended to form a volume, on the first and 
last leaves of ^hich the name of the printer “ Scott^^ ap- 
peared, the Plaintiff having printed the intermediate 
nuiiibers only, which were printed between the time of 
Seotl's bankruptcy and the time of his obtaining his 
certificate, ScoH having then resumed the work, and 


(«) Which enacts, “ That in 
some part of every newspaper or 
other such paper as aforesaid, 
there shall he printed tlie true 
and real name and names, addi- 
tion and additions, and place and 
places of abode of the printer 
and printers, and publisher and 
publishers of the same, and also 
a true description of the place 
where the same is printed.’’ 

(^) Which enacts, That 
every person who shall print any 
paper or book whatsoever, which 
shall be meant or intended to l>e 
published oi dispersed, whether 


the same shall be sold or given 
away, shall print upon \he front 
of every such paper, if the same 
shall be printed on one side only, 
and upon the first and last leaves 
of every paper or book which 
shall consist of more than one 
leaf, in legible characters, his or 
her name, and the name of the 
city, town, parish, or place, and 
also the name (if any) of the 
square, street, lane, court, or 
place in which his or her dwell- 
ing-house or usual place of abocU: 
shall be.’' 


having 
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1818. having also printed the first sheets before his bank- 

' ^ ruptc3^ 

March ANT 

V. 

Evans, Dallas J. If there were the Ica^ doubt in this case, 
I, for one, should be disposed to grant a rule nisiy on 
the ground now for the first time urged, were I not 
afraid of establishing a dangerous precedent. No dis- 
tinction was taken at the trial between the published 
apd unpublished numbers, nor was the statute of the 39th 
Geo. 3. c. 79. alluded to ; nor was any ejridence adduced 
in support of this distinction. I, therelpre, think that 
this rule ought not to be granted. 

Park and Burrough Js. concurred. 

Rule refused. 


Jan* if. 


Smith v. Horne and Others. 


In an action of 
assumpsit 
against a car- 
rier, evidence 
to prove negli- 
gence is ad- 
missible, and a 
gross neglect 
will defeat the 
usual notice 
given by car- 
riers for the 
purpose of li- 
miting their re- 
sponsibility. 


^SSUMPSIT to recover th^fim of 6*7/. 9s. 6d. the 
value of a parcel directed to Wrs. Bobinson^ at 
London^ and sent by the coach of the Defendants from 
Worcester. Plea, non assumpsit. 

The cause was tried before Dallas jT., at the sittings 
after the last term, when it appeared in evidence that the 
parcel arrived in Dondon^ but was lost in the course of de- 
livery from the cart of the Defendants, which was attended 
by one person only, whereas it was usual for the Defend- 
ant and most other carriers to send two persons to accom- 
pany thjrf%eart. It appeared also that the servant of the 
Flaintifimad knowledge of the usual notice which was in 
the office of the Defendants, that they would not be 
I^gy|,werable for goods above the value of 5/«, unless 
3 . entered 
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entered and paid for accordingly. It was stated to the 
jury by Dallas J. that the only question for their deter- 
mination was, whether the Defendants, by sending the 
cart attended by oi^e man only, had. or had not been 
guilty of. gross negligence. The jury found that they 
had, and accordingly gave a verdict for the Plaintiff for 
the whole sum sought to be recovered. 

Best Serjt. moved for a rul^ nisi to set aside the verdict, 
andiiavc a new trial, on the ground, that the charge *of 
negligence c(>d|d not be imjmted to the Defendants ; and 
that, although tlie jury had by their verdict found that the 
Defendants had been guilty oJ gross negligence, still the 
Plaintiff (not having in the declaration laid the charge 
of negligence against the Defendants) could not be 
benefited by such verdict. He urged, that the present 
action was founded on contract, not tort, and clearly to 
be distinguished from the caseof^cc^ v.iiJmns(a), where 
gross negligence was averred in the declaration. He 
cited also Levi v. Wafethousc (b). 

Dallas J. This was an action against the Defend- 
ants as carriers. Th5i||only question in the cause was, 
whether the Defendants had conducted themselves with 
gross negligence : the case went to the jury on that 
question only, and they found that there had been gross 
negligence. Tfip evidence was, that most carriers sent 
two persons to deliver their parcels, and that the De- 
fendants in general sent two ; but that, in this instance, 
they sent one only, who, while delivering some of the 
parcels, left the contents of the cart exposed to plunder. 

If negligence could be imputed to the Defendants, I am 
of opinion, that evidence to prove it wa|; admissible 


IBIS. 



uider 


(a) s6 Eajtf %A4* 


(A) X PrUtf »8o. 
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1818 . 

Smith 


V. 

Horne. 


under the declaration as now framed, and that the ver- 
dict of the jury should not be disturbed. 

Park J. A case of grosser negligence than this I 
have hardly ever known. The doctrine of carriers ex- 
empting themselves from liability by notice has been 
carried much too far. I see nothing in the objections 
which have been urged by my brother Best^ to induce 
me to think, that tlie verdict is not perfectly right. 


Burrough J. The doctrine of notice was never 
known until the case of Fomard v. Pittard (a), which I 
argued many years ago. Notice docs not constitute a 
special contract ; if it did, it must be shewn on the record ; 
it only arises in defence of the carrier ; and here it is re- 
butted by proof of positive negligence. I lament Ant the 
doctrine of notice was ever introduced into Westminster^ 
Hall. 

Rule refused. 


(«) I T.R, 27. montf 4 Campb, 40. Birkett 

(b) See Wilson v. Freemany Willariy % Barn. ^ Aid. 

.3 Campb. 527. £>oxvn v. Fro- denham v. Bennett y 4 Pricey ^1. 


Jan. 


Lowes v. Kermode. 


After issue 
joined, and no- 
tice of trial 
given, a cause 


A nisi had been obtained by Pell Serjt. to stay 

proceedings in this cause, on the ground, that after 
issue joined, and notice of trial given, the parties had 


was referred. 

It appeared doubtful, on afiidavits, whether the award was made previous or sub* 
sequent to a revocation of the submission. The Court refused to stay proceedings, 
but left the Defendant to plead the award. 


agreed 
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agreed to refer the cause to arbitration, and that an 
award had been made. 

Be&t Serjt. now shewed cause on affidavits, stating, that 
the Plaintiff having been dissatisfied with the conduct of 
one of the arbitrators, application was made to one of 
them to deliver up the papers relative to the matters re- 
ferred, at twelve o’clock on the day on which the award 
was made, which he refused to do until he should have 
made his ai^rd ; whereupon the Plaintiff executed *a 
deed of revocation, and served it on the arbitrators be- 
fore four o’clock in the afternoon of that day. Best con- 
tended that the time of making the award being the 
matter in dispute, a jury constituted the proper forum 
before which that question should be tried ; for that, 
before them, the arbitrators might be called to prove 
the precise time of making the award. The Court 
would, therefore, put the Defendant to plead the award 
jnds darrein continuance. 


147 

1818. 

Lowiis 


•V* 

Kermode. 


• Lens and Pell^ Serjts., in support of the rule, con- 
tended, that the Court might interfere in a summary 
way. 


Sed jier curiam. What we should do in case of an 
undisputed award, is anotlier question. Here, the award 
is disputed ; and jthe Court will not, upon motion, de- 
cide this controverted matter. The award must be 
pleaded, wheii the Plaintiff may either reply or demur ; 
but the question will most properly be disposed of by 
a jury. 


Rule discharged. 
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Jan, 29. 


Leigh v. Sherry. 


The Court will 
not change the 
custody of a 
prisoner where 
the crown is 
concerned, 
without the 
express con- 
sent bf its ofli- 


pELL Serjt. moved to commit the Defendant to the 
custody of the warden of the Fleets at the instance of 
the Defendant, a prisoner in Ilchester goal for penalties 
at the suit of the crown. He had been brought up by ha- 
beas corpus ad testificandum^ &c. The question for the 
Court to decide was, whether the crown, by refusing to 
consent, could prevent the removal ol* the prisoner to the 
Fleet P 


Dallas J. In a similar case before Heath J. a few 
years since, I remember that he refused to interfere. 
The Court cannot act in this case without the consent 
of the crown. 

Pell took nothing by his motion. 

See Hodgson v. Temple, Ante, Barnes, 388. Currie v. Kinnear, 
Y. 503. C. I Marsh, 166. 1 B, 23. ** 

Barnes, 385. Sandy s v. Spicey, 


Beh, 3, 


Tomsey V, Napier. 


(^NE of the bail in this case stated himself to be 
tenant by the curtesy of lands in the Isle of Man, 
The Court, without requiring any affidavit, or other 
evidence that the law of tenancy by the curtesy ex- 
tended to the Isle of Man, deemed him sufficiently qua- 
lified to pass as bail, and were about to permit him to 
^toTo^herevr ultimately rejected him on the ground of 

dcnce that the a misdescription, 
law of tenancy ' 
by curtesy prevails there. 


Semhle, that 
the Court will 
permit bail to 
justify, as ten- 
ant by the 
curtesy of 
lands in the 
Isle of Man, 
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Levy v. Barnard. 


'^ROVER for a policy of insurance on goods in a ship The PlaintilT, 
called the Aurora at and from Pillau to Swine^ ab^road*^ order- 
munde. Plea, not guilty. At the trial before Gibbs ed A,, hU cor- 

C. J. (London after last Trinii^ term,) thcjijry rt-'spondent 

n T tM • 1* 1 • • here, to efiect 

found a verdict for the Plamtifl, subject to the opinion insurance 

of the Court on a case of which the following is the sub- onhisaccount. 
stance. On the 23d December^ 1813, Messrs. Sjntta^ hlblTof em-*^ 
Moiling^ and Co. of London^ \m\\ng received an order ploying the 
from the Plaintiff, resident at Berlin, to effect an insur- as 

aiic^ for his account, on goods therein described, and insur- 


ant valued at 2160/. the ship Aurora, from Pillau ancesx)nhis 

to Swinemundc, in a sufficient amount to cover vsuch in- 

’ ^ and lor his cor- 

terest, premiums, commission, 8cc. Spitta, Moiling, and respondents 

Co., being merchants, and not in the habit of ejecting ^^hroad, and m- 
, . “ . ^ , n , . 1 structed him 

their own insurances, or those of their correspondents, to elTect tliis 

dcliyered^o the Defendant, an insurance broker, in part- insurance, but 
nership with his father (since deceased), the following fjo^,theP^in 
written order, requiring him to effect the insurance : tifT's name. 

The PlaintilT 

Messrs. John Barnard and Son, amount^of the 

Please to insure and cover premium, commission, premiums, 

a8o/., to^.; 
but that fact 
was not known 

to the Defendant at the time of effecting the insurance. A, was indebted to the De- 
fendant in ai,ooo/., including the amount of the premiums, and in the course of the 
next year paid the Defendant 33,000/., but Incurred further debts, so as always, 
throughout the year, to leave a balance in favour of the Defendant to a greater 
amount than the sum due for the premiums. The Defendant received 385/. from the 
underwriters, on the loss, and passed the same to Ah account : Held, that the De- 
fendant had no general lien, and that the particular lien was discharged, as the Defend- 
ant must be considered as having been paid the amount of the premiums. If a broker, 
having a lien on a policy, part with it, his lien revives on repossession. 


VoL. vm. 
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1818. 

Levy 


V. 

Barnard. 


I E 6 f 7. 9. 10. 13, 14,7 
15, JC. IS, 20. 23, 24,5 


Casks. 


£ 

820 valued on sugars. 

1340 logwood, 3202 pieces. 


2160 j:fer the Aurora^ Captain C, Green. 

Covered is 24 901. from Pillau to Swinemunde. 
December 23, 1813. Sjntta^ Moiling^ and Co.” 


The Defendant’s house was in the habit of effecting 
all the insurances for the house of Spitta^ Moiling^ and 
Co. and for their correspondents, by their order. The 
Defendant’s house effected the insurance in the name of 
Spitta^ Moiling^ and Co., and debited them with the 
premiums, and handed them the policy. Spitta^ MoUing^ 
Co. transmitted an account of such premiums, and of 
their commission on the insurance to the Plaintiff; and 
the Plaintiff paid the amount to Spitta^ Moiling^ and Co. 
by a remittance inclosed in the lollowing leUer, but the 
Defendant did not know, until after the insolvency of 
Spilla, Moiling^ and Co., that they had been paid : 


Berlin, \b\h Fehrua7'}j, 1814. 

‘‘ Messrs. Spilta, Moiling, and Co. in Lo7idon. 

“ I wrote to you on the 8th instant, to advise you 
that the Aurora, Green, master, was not yet arrived ; her 
entering into a Swedish port having only been a report 
which did not prove to be correct, I requested you, there- 
fore, to procure a new insurance. It is with great 
pleasure I received yesterday your letter of the 31st Dc- 
ceinber, inclosing iusurance account on 24901. upon my 
goods per Aurora, amounting to 280/. Ss. against 
which you will do the needful to my credit with the 
enclosed.” 

167 /. 
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£ 

5. 

d. 



1818. 

167 

3 

9 Is- 

January, three months’ date, 
G. Jeffrey and Sons. 

on 

Levy 

<1;, 

117 

0 

71 16 

/ iJ "i-s- 

January, three months* date, 
Philip and Lee, 

on 

Barnard. 

^284 

4 . 

together on your place, first 
Messrs. Ileid, Lving, and Co. 

at 



( Sign cd ) Wollf 


A loss being claimed by the Plaintiff, the policy was 
ill or about June, 1814, delivered by Sjnila, Moiling, 
and Co. to the Defendant, for the purpose of enabling 
him to procure an adjustment of the loss ; and actions 
were, by direction of the Plaintiff’s son, who was then 
in England, commenced in the Plaintiff’s name, against 
such of the underwriters as refused to settle. Prior to 
the commencement of and pending such actions, various 
interviews J;ook place between the Defendant and the 
J^lain tiff’s son, on the subject of compromising such 
loss ; arid, after various proposals had been made as to 
the amount of such compromise, three of the under- 
writers, whose subscriptions amounted to 550/., agreed 
to compromise the loss claimed at 10 per cent,, making 
the sum of 385/. and settled the amount of such com- 
promise on their respective subscriptions in account 
current with Ihe Defendant, who passed the same 
amount (less 1 /. I 85 . 6(L brokerage) to the credit of 
Spitta, Moiling, and Co. in their general account with 
him, under date of the 31st Decemher, 1814<. The 
Plaintiff shortly after, drew for, and Spitta, Moiling, 
and Co. duly paid him the amount of such compro- 
mised loss. 

When the policy was delivered up by Spitia, Moiling, 
and Co. to the Defendant, to settle such compromised 
loss with the underwriters, the Defendant knew thitt the 
M 2 Plaintiff 
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1818. Plaintiff was the owner of the policy, and was interested 

the proceeds thereof; and the Plaintiff knew that the 
.y. Defendant was the broker who had been employed to 
Barnaiu). effect the insurance. The Defendant being requested 
by the Plaintiff’s son, prior to the insolvency of Spitta^ 
Moiling^ and Co. to deliver the papers relative to the 
insurance and loss to Mr. Hall^ the Plaintiff’s attorney, 
in order that he might advise on the measures to be 
taken against the underwriters, he delivered all of them 
accordingly, except the policy, which he declined to part 
with. 

There was an open account between the Defendant’s 
house and Spitta^ Moiling^ and Co. from the time of 
effecting the insurance for the Plaintiff to the period of 
Spitta^ Moiling^ and Co.’s bankruptcy. 

On the ZHt December^ 1818, Sjntta^ Moiling^ and Co. 
were indebted to the Defendant’s house in 21,676/. on 
such open account, including the premiums of insurance 
per the Aurora. In the course of the next ^vear, Spitta^ 
Moiling^ and Co. paid to the Defendant, or the Defend- 
ant received, on account of losses and returns on insur- 
ances effected for them, the sum of 33,000/. and 
upwards, but the Defendant’s house, in the mean time, 
continued to effect other insurances for the house of 
Spitia, Moiling^ and Co. On the 31stDmw6e/’, 1814, 
the Defendant was a creditor of Spitta, Moiling^ and Co. 
to the amount of 6684/. on such opch account, and, 
during all the time aforesaid, Spitta^ Moiling^ and Co. 
continued indebted to the Defendant’s house on the said 
account to a considerably greater amount than the pre- 
miums of the insurance in question. 

Before the commencement of this action, the Plaintiff 
duly demanded the policy mentioned in the declaration 
from the Defendant, and the Defendant refused to 
deli^r it. 


The 
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The question for the opinion of the Court was, whe- 
ther, under these circumstances, the Plaintiff was entitled 
to recover. If the Court should be of opinion that he 
was, the verdict for the Plaintiff was to stand, otherwise 
a verdict was to be entered for the Defendant. 


18 J 8 . 

Levy 


V. 

3ARNAUP. 


Copley Serjt. for the Plaintiff. It is clear, that, under 
the circumstances of this case, the Defendant must havo 
known Xhot Spiita^ Moiling^ and Co. were acting,* not 
on their own account, but merely as the agents of Levy^ 
Spitta^ Moiling^ and Co. were intermediate parties be- 
tween Levy and Barnard^ apd agents for both, and were 
in the habit of handing over to Barnard all the instruc- 
tions to effect policies, which they received from their 
foreign correspondents. This was a sufficient indication 
to the Defendants that Spitta^ Moiling^ and Co. acted as 
agents, and not on their own account. Maanss v. Hen^ 
derson (a). In Weslwood v. Bell {h\ it is said by Gihbs 
C. J. “ The only question is, whether the broker knew, 
•or had reason to believe, that the person by whom he 
was employed was only an ageiit.’^ Here the question 
is, whether there be any lien for these premiums. Spilta, 
Moiling^ and Co. were agents for the Defendant, for the 
purpose of receiving the amount of the premiums from 
the Plaintiff; payment to them was, therefore, payment 
to the Defendant. In the open account, moreover, be- 
tween Spitta^ Moiling^ and Co. and the Defendant, there 
was a balance of more than 1 1 ,000/. paid over by Spitfa, 
Mollt7ig, and Co. to the Defendant, and therefore these 
premiums having been included in that balance, must 
be considered as paid; and therefore the Defendant 
could have no lien on the policy. 

Bosanqnet Serjt. contra. This is completely a new 
attempt of the party insured, to get his policy out of the 

4 Campb. 353. 

M 3 banda 


(^) I Eaiti 33S> 
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hands of the broker. The Court has always held, that 
he is not entitled toliold tlic policy in lien, for any thing 
more than the particular premium. Supposing that 
Barnard knew JLevy^ for whom he effected the policy, to 
be a foreigner, he still had a lien for his premiums ; and 
Whitehead v. Vaughan (a) proves, that, if a party once 
had a lien on an instrument, though it come back into 
his hands, after he had parted with it, even by the means 
of a* strong rnanceuvre, he shall liave the benefit of it, 
and the lien is revived. If then the lien revives, the 
only question is, Has the premium been paid to the 
broker It is true, Zmy remits the money to Spitta^ 
MoUing and Co., but of that circumstance Barnard was 
ignorant. It has been said, that Spilta, Mailings and Co. 
were the agents of Barnard^ for the purpose of receiving 
this money. That is not so. The foreign merchant must 
employ a broker, and Barnard was the broker employed 
by the Plaintiff. Concerns of great magnitude existed on 
both sides, betw^een Barnard and Spilta^ MolliKg^^ and Co., 
but there was always a balance against Spilta^ Moiling^ 
and Co., to a greater extent than this premium. Spitta^ 
Moiling^ and Co. have never made any appropriation of 
any of the numerous payments made to this account. It 
is clear law, that the party receiving has a right to refer 
the payments to the debt for which he has the least 
security. Newmarch v. Clap {b\ Kirhy v. Duke of Marl- 
borough {c)^ Bosanquet\> Wrap {d)j show the power of 
appropriating general payments. Under these circum- 
stances, the Defendant has never received the money, 
either from the Plaintiff or from Spitta^ Moiling^ and 
Co.> and is therefore entitled to have the verdict entered 
for him. 

(<j) Cookds Bankrupt Lawy (r) 

547. 7th ed. \d) Ante VI. 597. .S’. C z 

Z39- Marsh, 319. 


Dallas 
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Dallas C. J. This case, certainly, is not very cor- 
rectly stated, and the point to considered by the 
Court is very incorrectly stated ; for it refers to the 
general and not the particular balance. It is clear, hat 
all the premiums have been paid by the Plaintiff to 
Sjjittay Mollmg^ and Co. It is equally clear, that the 
broker had a right to retain the policy, until paid, against 
Sj)itiay Moiling^ and Co., by whose order it was ellected. 
The question therefore is, whether he has been })aid ; 
for, according to the cases cited, the lien would revive, 
on re-possession of the policy. In the open account, 
the policies arc included in the 21,676/., and there is a 
sum of 33,000/. and upwards, contra. It, therefore, 
appears to me, that the money due for premiums was 
included in the open account, and paid, and, moreover, 
in this same account, the particular premium is smaller 
than the adjusted sum for the particular loss received 
by Spitta^ Moiling^ and Co., on the same policy. Under 
these circjj,m Stan CCS, I am of opinion, that the Defend- 
, ant is not entitled to this lien, and that the verdict for 
the Plaintiff must stand. 



Levy 


V. 

Barnard. 


Park J. concurred. 


Burrough j. If the Defendant, in this case, were 
allowed to retain the policy, he would put himself in a 
better situation than any other broker ever yet enjoyed. 
But, independent of that, under the statement of the 
account, I am of opinion, that the Defendant has no 
right to retain his lien. 

Judgment for Plaintiff. 


M 4 
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ISG 


1318. 


Fei. 3. Sheldon and Others, Assignees of the Estate 
and ERects of De Hoche and Others, v. 
Rothschild. 


A* drew a bill 
on B, for 
400/., which 
i?., who was 
not then in- 
debted to A.i 
accepted, if. 
afterwards be- 
came indebted 
to A* in 236/. 
and 

then drew on 
him for 163/. 
Ss, 9r/., the 
balance of the 
40o/.» and his 
last bill was 
sold to C. for 
its full value, 
to be paid for 
on a certain 
day. On that 
day B. com- 
mitted an act 
of bankruptcy, 
and requested 
C. to keep the 
bill at the dis- 
posal of A. till 
B. had paid 
the bill for 
400/., as he 
was not en- 
titled to the 
money until 
the bill for 


j^SSUMPSrr for money had and received. At the 
trial of the cause, before Pay'Jc J., at the sittings 
after, last Michaelmas term, a verdict was found for the 
Plaintiffs for the sum of 163/. 85 . 9 f/., with liberty to 
the Defendant to move to enter a nonsuit, if the Court 
should be of opinion that the action was not maintain- 
able. On application to the court in Hilarij term last, 
for that purpose, the Court directed a case, which was, 
in substance, as follows ; 

The Plaintiffs are the assignees of Rudolpka Tschiffcly 
dc lioche^ John Peyrin, and Henry Lewis John Samuel 
liodolphus llochasy who became bankrupts, on the 20 th 
Pehmary^ 1816, between the hours of ten eleven 
o'clock ill the morning, and a commission, dated the 3d 
Aprils was issued against them, under which the Plain- 
tiffs were duly chosen assignees. 

Previous to their bankruptcy, the bankru})ts had 
dealings with Mr, Otte^ of Hamburgh^ and on the 1 st 
January^ 1816, Mr. OUe drew a bill on the bankrupts, 
for 400/., payable two months after date, which the 
baiikrujits accepted. At that time the bankrupts were 
not indebted at all to Mr. 0//c, but they became in- 
debted soon afterwards, to an amount of between 200 /. 
and 300/. On Friday^ the 16th oJ February^ the bank- 


400/. was paid. Three days after the bankruptcy, /i., ignorant of tliat fact, accepted 
tlie bill, and afterwards paid the mone)%o C, on an agreement that he should resist 
any claim of the a.ssigneca. The bill for 400/. at this time remained over due and 
unpaid in the Iiands of A>t and il. was indebted to him in more tlian the amount of 
the bill in question; Held, that the assignees of iJ. could not recover against C., he being 
in the same situation asri4., who had a larger claim again.st the estate of i/., this being 
considered a case of mutual credit between A. and the bankrupts. 


rupts 
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rupts drew on Mr, Otte a bill of exchange, payable in 
marks banco, for the balance of wfiat Mr. Otte would 
owe them, in the event of the bill for 400/. being paid 
when due. The bill was drawn, payable to the bank- 
rupt’s order, three months after date, and was by them 
sold on Change on the same day, and the Defendant be- 
came the purchaser for the sum of J 64/. 8^. 9c/. ster- 
ling, to be paid for on the following 'Tuesday^ the 20th 
ol’ February, 

Before the Tuesday came, the bankrupts found them- 
selves embarrassed, and, in consequence, wrote to Mr. 
llotkschild^ stating, that th^ should not call for the 
amount of the bill sold to him, as the money would not 
be due to them, as they would be unable to pay the bill 
for 400/., drawn on them by Mr. 0//c, and which would 
fall due the 4th March, This communication was made 
to the Defendant on the Tuesday morning, the 20th 
February^ before twelve o’clock, with an intention to 
place all tji?i? parties in the same situation as if the bill 
drawn on Mr, 0//c, and sold to the Defendant, had not 
been drawn at all, Mr. Otte not having, in point of 
fact, accepted the bill, as it had not reached him in the 
intermediate time between the drawing of it on Friday^ 
the 16th February, and the countermand on Tuesday^ 
tlie 20th February, On the same day, the bankrupts 
wrote to Mr. 0//c, at Ilamhurgh, to the same effect, 
but, before the arrival of the letter, Mr. Otte, on the 
23d February, accepted the bill, and afterwards paid 
the amount of it, wdien due, to the Defendant, on an 
agreement, that the Defendant should resist any claim 
of the assignees, and that Mr. Otte should indemnify 
the Defendant in so doing. At that: time, the first-men- 
tioned bill for 400/. w'as over due aMl unpaid in Mr. 
0//c'’s hands, and tlic bankrupts w^erc indebted to him 
upon it ill more than the umount of the bill in question. 


1818. 

Sheldon 


•y. 

Rothschild. 


The 
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1818. The question for the opinion of the Court was, whether 

' ^ the Plaintiffs were entitled to recover the said sum of 

Sheldon 

V. 161/. 8^. 9<f., as money had and received by the De- 
Rothschild. fendant to the use of the Plaintiffs. If the Court 
should be of that opinion, the verdict was to stand, if 
not, a nonsuit was to be entered. 

Lens Serjt., for the Plaintiffs, contended, that the 
money was held by the Defendant for the bankrupts, 
and was under their controul, and, consequently, subject 
to the operation of the bankrupt laws. He cited Willis 
and Freeman, (a) 

Vaughan Serjt, for the Defendant, contended, that 
the Plaintiffs could not have recovered against Otte^ 
and, therefore, could hot succeed in this action against 
the Defendant. 


Dallas J. This bill having been accepted by 0//c, 
he, of course, became liable, but the money did not 
become due to the bankrupts, until payment by them 
of the bill of 400/. which had not, at the time of the 
bankruptcy, become due; this was, in fact, a case of 
mutual credit between Oite and the bankrupts, previ- 
ously to their bankruptcy. The Plaintiffs could not 
have enforced payment against Otte ; his claim, in re- 
spect of the bill for 400/,, would have been a sufficient 
defence, and the present Defendant has a right to 
stand in the same situation. It is quite clear, that 
the Plaintiffs cannot be entitled to recover. 


Park J. (tnd Burrough J. concurred. 


#■ 


Judgment of nonsuit. 


(a) 6s 6» 
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Meriton V. Gilbee. 


1818 . 


Feif, 3* 


J^EPLEVIN, The Defendant avowed, as admini- 
stratrix of William Gilbee^ deceased, that one James 
Gilbee^ for the space of two years and a half, next before 
and eiidbig on the 25th of December^ 3 809, and fri^in 
thence until and at the time of the death of the said 
William Gilbcc^ held and enjoyed the dwelling-liousc 
and closes, in which, &c., as^tenant thereof, to tlie said 
William Gilbee^ by virtue of a certain demise, mkle to 
him the said James GilbcL\ at and under the yearly rent 
of 2S0/., payable half-yearly, on the 2 Itli of June and 
the 25tli of December, That William Gilhccy for and 
during all the time aforesaid, was seised in Iiis demesne, 
as of fee, of and in the said dwelling-house and closes, 
and that h^/licd, being so seised, on the 21’th Februai'y, 
J^IO; and that on the 9th June following, admini- 
stration of his elfects was duly granted to the Defend- 
ant. Tliat, because the sum of 611/, 4^., parcel of the 
sum of 700 /. of tlic rent aforesaid, for the space of two 
years and a half, ending on the 2'lth of December^ 1809, 
and from thence until and up to the time of the death 
of the said William Gilbee, was due and unpaid to him 
from the said James Gilbee^ and from and after the 
death' of the said William Gilbee^ until and at the said 
time, when, &c. was due and in arrear from the said 
James Gilbee to the Defendant, as administratrix (the 
residue of the said sum of 700/. of the rent aforesaid, 
having been paid and satisfied) slU, the Defendant, as 
administratrix, well avowed the takSig of the corn, 
cattle, and goods, in the declaration mentioned, in the 
said dwelling-house and closes, in which, &c. (the same 
being charged with the payment of the said rent, and 

charge- 


In avowing, as 
executor or 
administrator, 
under the sta- 
tute of 3Z 
Hen. 8. c. 37. 
j. I., it is not 
necessary for 
the Defendant 
to state for 
what term the 
tenant held the 
premises. 
Quarey whe- 
ther the statute 
3Z Hen, 8 , 
c. 37. applies 
to rents arising 
out of terms 
for' tears ? 
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18J8. 

Meuiton 


V. 

Gilbee. 


chargeable to the distress of the said William Gilbee^ 
and before and at the said time, when, &c., continuing, 
remaining, and being in the possession of the Plaintiff 
only, by and from the said James Gilbee^ as his tenant 
thereof) and justly, &c., as for and in the name of a 
distress for the said sum of 61U. 45., parcel, &c., so 
duo and in arrear as aforesaid ; and which said sum of 
611/. 45. still remains due in arrear and unpaid to the 
Defendant, as administratrix as aforesaid. There was a 
second avowry, similar to the above, stating the yearly 
rent to be of the value of 290/. 85. To the first avowry, 
the Plaintiff pleaded, in, bar, first, non tenuit, and, 
secondly, riens in arrear. There were two similar pleas 
to the second avowry, and the Plaintiff pleaded, fifthly, 
to both the avowries, that the said William Gilbee being 
seised, See., died intestate, whereupon the said dwelling- 
house, &c., descended and came to one other William 
Gilbee, as his son and heir at law ; and thereupon the 
said William Gilbee, the son, became seisc^^ of and in 
the said dwelling-house and closes in his demesne, as ef 
fee. The Defendant added a similiter to the first four 
pleas, and demurred generally to the last ; the Plaintiff 
joined in demurrer. At the trial, before Bosanquet 
Serjt., at the last Spring assizes at Chehn^ord, the 
Plaintiff having consented to strike out the last plea to 
which the Defendant had demurred, without prejudice 
to the legal objections to the avowries, an order of nisi 
jrt'ins was made with the consent of the parties, that 
a verdict should be entered for the Defendant, and that 
it should be referred to an arbitrator to ascertain the 
amount of the arrears of rent due at the time of the said 
William Gilbee'' % decease, and then remaining unpaid, 
and th# the verdict should be entered for such sum as 
he shomd find to be due to the Defendant. The arbi- 
trator, accordingly, made his award, and found that the 
arrears of rent due to the said William Gilbee^ at the time 

of 
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of his decease, amounted to the sum of 167Z. 44-., and that 
that sum still remained unpaid. Judgment was accord- 
ingly signed for 167/. 4s. 

Onslow Serjt., in the course of the last term, had ob- 
tained a rule to shew cause why the verdict and judg- 
ment should not be set aside, and judgment entered for 
the Plaintiff, or why tlie last plea in bar, and the de- 
murrer thereto, should not be restored, on the ground 
that the Defendant, as administratrix, could not legally 
distrain, as this was not a case within the provision of 
the statute of the 32 8. c. 37. s. 1. (a) as not being 

a rent in fee, for life or in tail. 


1818. 

Meriton 


V, 

Gilbee. 


Lens Serjt., {Bcsl Serjt. was with him) now shewed 
cause. The only question, in this case, is as to the form 
of the avowries ; if they can be supported, the verdict and 
judgment must stand. It is contended, that Sarah 
Gilbee is not entitled to avow on account of the charac- 
ter in which she stands, the lease from William Gilbee 
to James Cjilbce being only for years. But, ibr any 
thing which appears in their pleadings, the rent may as 
well have arisen out of a freehold interest as out of a 
term for years. James Gilbee may have held for life ; 
it does not appear by what species of holding James 
Gilbee held under William Gilbee^ it is not stated that it 


{a) By which it U enacted, 
that the executors or administra- 
tors of tenants in fee simple, 
tenants In fee tail, and tenants for 
term of lives, of rent services, 
rent charges, rents seek, and fee 
farms, may distrain for the arrear- 
ages of all such rents and fee 
farms due to the testators in their 
lives upon the lands, tenements, 
and other hereditaments, charged 
with the payment of such rents or 
fee farms, and chargeable to the 
distress of the testator so long as 
the said lands, tenements, or here- 
ditaments, continue, Remain, and 


be in the seisin or possession of 
the tenant in demesne, who ought 
immediately to have paid the said 
rent or fee-farm, or in the seisin 
or possession of any other person 
or persons claiming the said lands, 
tenements, and hereditaments, 
only by and from the same te- 
nant by purchase, gift, or descent, 
in like mani^jpr and Ibrm as their 
said testator might or ®aght to 
have done in his lifetimf ; and 
thesaid executors and administra- 
tors shall, for the same distress, 
lawfully make avowry upon their 
matter aforesaid. 


was 
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was for years. {Burrough J . Even if it was from year 
to year, these avowries would be sufficient.] The Court 
cannot determine the case on mere presumption. There 
being nothing to shew what holding this is, and that it 
is not a holding within the statute of Hen, 8. ; there 
being one possible case in which the administratrix may 
not avow, and the pleas in bar not shewing that this is 
that case, the avowries must be taken to be good. It, 
thi^refore, would be wasting the time of the Court to 
discuss whether the statute of 32 8. e. 37. applies 

to this case. 

Ond(m Serjt. Distress was not co-cxteiisive with 
payment of rent, there must have been privity of estate 
or privity of contract ; but by this statute the personal 
representatives of tenants in fee, or*in tail, or for life, of 
rent services, rent charges, &c. may distrain, so long as 
the laid lands, &c. continue in the seisin or possession 
of the tenant in demesne, &c. From the words of the 
avowries, it only appears that the intestate was seised in 
his demesne as of fee, not that the person distrained on 
was seised in his demesne. \_Durrough J. Demesne, in 
the statute, means only occupation : what reason is there 
why the statute should not extend to the case where the 
party, whose representative distrains, was seised in fee. 
This point was decided by Lee C. J. in I*oxvell v. Kil- 
lick, (a) ] That case, which was merely ruled at iiisi 
prius, has been shaken by contrary decisions. In Jlcn-^ 
vin V. Watidn (^), it was objected, that there was not any 
privity of estate between the administrator and the 
lessor, and that the case was out of the statute 32 Hen. 8. 
and 1 List. 182, ; 4 Rep. 50.; Cro. Car. 471.; 

Latch. 2\\. were there cited ; the case, therefore, was 

(«) 1 iSf/w# Ku PrU 5th ed. (3) i Selw* Ni. Pri. 5th ed. 
664* 71 . 664* 

fully 


1818. 
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fully looked into. In v. Cooper («) the Court said 1818 . 

there was no such thinff as a rent seek, rent service, or ^ 

, . . ® « - T Meriton 

rent charge, issuing out or a term tor years. It must 

be apparent to the Court that fealty is a rent service Giebee. 

that is not provided for by the statute. All objections 

to the avowries are saved, and the avowries are bad in 

substance. They state that the Defendant well 

avows the taking the corn, &c. in the said dwelling-house 

and closes in which, &c. the same being charged with 

the payment of the said rent, and chargeable to tlje 

distress of the said William GilheeJ^ They ought to 

have shewn some holding ; they ought to have shewn 

how it was chargeable, The*statute does not apply to 

this case. 

Park J. As it does not appear on these pleadings 
whether the tenancy was for term for years, or for life, 

I do not feel called on to determine whether the case 
before Lee C. J. is well decided, it is enough for me to 
say, that t ihink these avowries are sullicient. 

Burrough j. I, for one, am rash enough to say, 
that I think that case well decided. 

Per Curiam^ Rule discharged. 


(«) a Wils. 375. 
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3- Alexander Tenant, Palmer, and Others, 
Demandants j House and Mary Stacy, 
Vouchees. 


Recovery per- 
mitted to pass 
where the 
warrant of at- 
torney did not 
state in what 
plea of land it 
was intended 
to operate, it 
being evident 
from the cap- 
tion for what 
purpose the at- 
tornies were 
appointed. 


JJELL Serjt. moved that this recovery miglit pass. 

The supposed objection arose on the warrant of 
attorney. The pmeipe was, Command James Alexari’^ 
det\ that he render to Joseph Palmer^ Joseph Trcmlet^ 
and Isaac Brpent^ eight messuages, &c.” Then came the 
warrant of attorney, in vvhich the tenants appointed, in 
tlieir stead, certain persons, their attornics, to gain or 
lose in a plea of land, not saying between whom, which 
it ought regularly to do ; but it war'iitged, that it must 
be seen by the caption in what plea of land it was that 
the warrant of attorney was intended to operate. 


Buurougii J. It is apparent there for \hat pur- 
pose the attornies were appointed. 

Fiat. 


M. 4 . Lees, Demandant ; Randall, Tenant ; Grimes 
and Others, Vouchees. 

Recovery al- 0NSLOJV Serjt. moved that this recovery might pass, 

lowed to pass words “ to gain or lo.se’^ being omitted in the 

where the war- ^ ^ 

rantofattorney warrant of attorney, 
was « put in 

the place of £• in a plea of land,” the words «to gam or lose” bthig omitted in 
the warrant of attorney. 


Burrough 
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Burrough J. The attorney is put in the place of 1818 . 
his employer ; and as he is made attorney in a plea of ^ 

land, it cannot be but to gain or lose. Therefore, on Demandant, 
the authority of Forster^ Demandant (a), it may be 
allowed to pass. 

Fiat, 

(a) Ante\l.ziZ^ 


Brooks, Assignee of Carbutt, v. Sowerby and 
AnotKer. 


assumpsit for goods sold and delivered by the The acceptor 
Plaintiff, as dSSgnee of John Carbutt^ a bankrupt, 
to recover the sum or 95 /. 4 ^. 1 he cause was tried be- jg drawn and 

fore Wood B., at the last assizes at Lancaster^ when it accepted, after 
appeared in evidence that the bankrupt, who resided at i^commbfion 
Manchcsief^ sent goods to the Defendants in lAxndmi for of bankrupt, 
sale, and drew a bill of exchange upon them for the hut before the 
amount, which purported to be dated on the 4 th of opened, or ap- 
Octobn but was in fact drawn on the 10th, requesting pears in the 
the Defendants to pay the same four months after date, ^*prot^|ed 
to the order of the bankrupt. This bill the Defendants by the stat. 
accepted on the SOth October, On the 27 tli August pre- 
ceding, the bankrupt had committed an act of bank- „ot any 
ruptcy, and a commission was issued on the 7th Or- knowledge of 
loher following, but was not opened until the 2d No* cy^or^f^^* 
vember^ and did not appear in the Gazette until the 5 th. issuing of the 

The Defendants were not aware of the issuing of the commission, 

• • 1 r* , 1 1 , ^ * SI*'® 

commission, or ot the state of the bankrupt s affairs. billtoaAoiid 
They paid the bill on the 7 th of February following, to fide holder; 
Messrs. Greaves and Co., tiic holders of it. It was 

contended at the trial, on the part of the Plaintiff^ that, 49 Geo. 3. de- 
clare the issu- 
ing of the commission to be sufficient notice of a prior act of bankruptcy. 

VoL. VIIL N as 
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Brooks 


SOWERBY. 


as the Defendants had accepted the bill after the issuing 
* of the commission, the payment was not valid, as the 
46 G. 3. c. 135. and 49 G. 3. 121. excepted payments 

made to a bankrupt after the issuing of the commission. 
It was urged, on the part of the Defendants, that those 
statutes did not affect the statute of 1 James 1. c. 15. 
Wood B. held, that the statutes of the 46 and 49 G. 3. 
did not affect the statute of James, and the jury accord- 
ingly found a verdict for the Defendants. 

Blosset Scrjt., who now showed cause against a rule 
nisi to set aside the verdict, and have a new trial, which 
had been obtained by Lens Serjt. in the last term, con- 
tended, that the only question for the Court to consider 
was, whether the statute 46 G. 3. c. 135., by which it is 
enacted, that for certain purposes the issuing of a com- 
mission shall be notice of an act of bankruptcy, so as 
to avoid certain payments, shall control the statute 
1 James 1. a IS. He urged, that the Defendants were 
ignorant of the bankruptcy and the commission at the 
time they accepted the bill, and continued so until it 
appeared in the Gazette; that it could not be said 
that a commission taken out by a trader in London, and 
kept in his pocket six weeks, is notice of the bankruptcy 
to a trader at Manchester' : and that the Defendants 
were protected by the statute 1 James 1. r. 15., and en- 
titled to retain their verdict. 

Lens Serjt., in support of his rule, was stopped by 
the Court. 

Dallas J. The statutes of the 46 and 49 G. 3. enact, 
that the issuing of a commission of bankrupt shall be 
sufficient notice Of a prior act of bankruptcy. Though 
the first section^ of the 49 G. 3. repeals so much of the 
46 G. 3. as enacts, that the striking of a docket should 

be 
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be sufficient notice ; the second section of the 4dG.d. 1618. 
confirms the provision of the 46., declaring the issu- 
ing of the commission to be such notice. 


SOW£RBir« 

Park J. The 46 G. 3. made striking a docket no- 
tice, in case the bankrupt was afterwards declared a 
bankrupt. That provision was deemed too vague, and 
was repealed by the 4 9 G. 3. ; but the latter statute still 
left the issuing of the commission notice as enacted 6y 
the 46 G. 3. 

Burrough s, concurred. • 

Rule discharged. 


Baxter, Tenant; Bowker, Demandant; 

" Sv^^iNFEN, Vouchee. 

^HE warrant of attorney, instead of having prefixed The Court will 

to it the precipe, ‘‘ Command Eobert Baxter^. 

^ ' officer to pass 

in the usual way, began thus : ‘‘ William Bcnsoket'^ Gent., ^ recovery 

demands, against Bohcrt Baxter^ &c.” where there 

is a mistake 
in the form of 

Lem Serjt., sthted, that the officers would not suffer the warrant 
this recovery to pass, without the direction of the Court, attorney, 
or the allocatur of a J udge ; and moved, that it might pass, 
inasmuch as the two forms were, in substance, the same, 
and both equally expressed the subject-matter to which 
the warrant of attorney related. 

Dallas J. I do not think they are ; if the recovery 
will do without alteration you may take it at your peril. 

The carelessness in preparing the warrants of attorney 
N 2 has 
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ISIS, has become so frequent, that we are unwilling to 
grant any aid to the parties ; and we will give no such 
Tenant. direction. 

Z,ens theii moved to amend the warrant of attor- 
ney, by striking out the words “ William Bonsoker^ 
Gent, demands against llohcrt Baxter, Gent ,” and in- 
nor will it per- serting the words ‘‘Command llohcrt Baxter^ Gent., 
init the same that, justly and without delay, he render to William 
rectified by B&mker^ Gent.” He admitted that he could not amend 
amending the the act of the party, though he cited the case of Wolley 
tor^*'^ Demandijil, Burgh Tenaqt, Bell and Wife, Vouchees (a), 
where, on the motion of Pell Serjt., for all parties, it 
was ordered, “ that the record of the recovery, the ex- 
emplification thereof, and all tke several entries and 
process to perfect the same, should be amended, by 
making Burgh^ demandant, instead of Wolley^ and Woh 
ley^ tenant, instead of Burgh, throughout;” but he dis- 
tinguished this case, wherein he sought only to amend 
the caption or title of the instrument, which was no 
part of the act of the party. 

The Court, however, refused the application, saying 
they could not alter the warrant of attorney. 

Hide refused, 

(«) JB, y. 54 Geo. 3. 
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Smith v. Walker. Wdnetdaj, 

Feb. 4. 


TENS Serjt. had obtained a rule nid for changing the 
venue from Middlesex to Wiltshire, on the usual 
affidavit. 

• 

Best Serjt. showed cause, on an affidavit, which stated, 
that the cause of action, which was a breach of pro- 
mise of marriage, v;ould bg partly provdfe by letters 
written from London to Salisbury^ and prayed to retain 
the venue in Middlesex^ on an alternative undertaking to 
give material evident in Londuon or Middlesex^ on the 
authority of Hunt v. Bridgeford («), Savoiy v. Spooner^ 
Neale V. Neville, {b) {Burrough J. If the venue is Lm» 
don^ and you shew cause of action in London^ you get 
rid of thj^ rule altogether ; if the venue is Middlesex^ 
you rid of it on the alternative undertaking.] 

Lens Serjt., in support of the rule. The two things 
must be kept distinct. Being able to give material evi- 
dence in London^ when the venue is Middlesex^ will not 
alter the matter. The cases cited do not apply ; for no 
part of the cause of action arises in London, Letters 
from London do not shew that any part of the cause of 
action arose in London, The promises were made in 
the letters, and the letters were put in the post; and 
if tlu7 had been taken out of the post, the promises 
might have been recalled. This cause of action in 
no degree arose in London^ it did not arise until the 


The Court 
will not grant 
a motion for 
changing the 
venue after 
plea pleaded. 
The PlaintifT 
may retain the 
venue, not- 
withstanding 
a motion to 
change it, on 
undertaking to 
give material 
evidence aris- 
ing either in 
the county 
laid or in a 
third county. 
Proof of letters 
containing the 
promise upon 
which the ac- 
tion isbrought, 
WTitten and 
put into the 
po.st>ofiice in 
the third coun- 
ty, is sufficient 
to satisfy such 
undertaking* 


{a) Ante I., 259. 

(b) Ante VI., 565. S. C. ^ 
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1818. 

Smith 


V. 

WAtXER. 


letter was received ; it, therefore^ ai’ose wholly in Wilt- 

shire. 

*> 

Dallas J, Suppose a copy of the letter to be made 
at the time in London^ and retained; if the party 
to whom the letter was addressed does not produce 
it, you must subpoena the person who made the copy 
in London^ 


'Burrough J, It is the evidence, and not the cause 
of action, which must arise in the third county. 

Per Cu/aWn. On the Plaintiff’s undertaking to give 
material evidence in London^ the rule must be 

Discharged. 

On this day, the Court having reconsidered the case, 
Dallas J. delivered judgment. 

We think sufficient ground was not stated for making 
this application after plea pleaded, therefoir the rule 
must be discharged without any condition. But *I add, 
that we think, that if the application had been made in 
time, we ought to have adhered to the rule laid down in 
Neale v. Neville and Savory v. Spooner; and that, in 
such cases, an alternative undertaking ought to be given 
to produce evidence arising either in the county where 
the venue is laid or in a third county, ^e have found, 
by looking into the affidavit of the party who made this 
application, that the plea was then pleaded; and, if we 
had at first observed that, we should not have granted 
the rule nUi. 


Rule discharged. 
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Anonymous. Ptb- 3* 

pELL Serjt. moved for a distringas. The grounds The Court re- 

of belief, that the Defendant kept out of the way to foscda</w- 

avoid process stated in the affidavit, being, that the davit, stating 

officer had applied three times at the Defendant’s house, he- 

licvcd the De* 

and was told each time by the servants, that tlTeir fendantkept 
master was not at home, that they did not know where out of the way 
he was, that he had been absent four months, and that avoid pro- 

he had not been at home siijce the officer ®HHed last. officer having 

applied thrice 

Park J. If he ,^as absent before the process issued, 
he cannot be saicF to be out of the way to avoid was told each 
service of it. time by the 


Per Curiam^ 


time by the 
servants that 

> Rule refused, (a) 

was not at 


, home, that 

they did rrtt know where he was, that he had been absent for months, and that he 
kad not been at home since the officer called last. 

(a) But see jinte VIII. 57. 


Hartley v. Hodgson. 


T^EBT on recognizance of bail taken before a com- In an action 

missioner for the county palatine of Durham* The arecogni- 

1 , - . , , zance of bail, 

eptry of the recognizance was drawn up, Middlesex^ taken before a 


commissioner 


in the country, the venue was laid in Middlesex^ and the declaration stated that the De- 
fendant, of in the county of JB., came before C., then and there being a commis- 
sioner, &c. for B., and then and there before such commissioner became bail : Held, 
that this was a sufficient averment that bail was taken in iif., so as to give C. authority 
to take it ; that such averment being made withQitt a venue, yet the county in the 
margin would help ; and that the action might b|j^well brought in Middlesex^ where 
the recognizance was filed. 

N 4 to 
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to wit) The sheriff of the county of &c. The 

venue was laid in Middlesex^ and the declaration stated, 
that the Defendant, by the name of John Hodgson of South 
Shields, in the county of Durham, came before G. Long^ 
stqffl then and there being a commissioner duly ap- 
pointed to take recognizance of bail, for the county 
palatine of Durham, and then and there before such 
commissioner became bail, &c* 

Htdlock Serjt. on a former day moved in arrest of 

judgment; first, because it did not appear that the 

commission#r had any right to take the recognizance, 

and that his act was therefore a nullity ; and, secondly, 

because there was no venue in the declaration* As to 

the first point, he urged that the itiiute 4 JV. and M, 

cA*, gives the Court authority to apppint commissioners, 

and their commission gives them authority to take bail 

in their county only ; and, therefore, the record ought 

to show jurisdiction, and that the oath was taken in 

Durham. All substituted authorities, and all which arc 

♦ 

the result of a qualified and particular authority, must be 
specially shown. Thus, if there were a warrant made 
by a justice of Suffidk, his authority in Suffolk must be 
specially shown, and that the act was done in Sujffblk. 
As to the second point, he argued that the record is 
“ Middlesex, to wit, Johji Hodgson came before G, Long- 
staff*,** which is a material fact, and that ‘it was not aver- 
red when he came before G. Longslajffl He cited Ware 
v. Boydell{a), Dennison v. Richardson (b), Rex v. Hol- 
land {c), Fabrigas v. Mostyn (d), Anger v. Brower {e), 
Hubbard! case (jf), Leake* $ case, (g) {^Dallas J. refer- 

(a) z X48. ( e ) I y ' ent . 350. 

b) Z4 East, 291. (/) Cro. Eliz. 78. 

5 7 *. It* 6ao. (g) Cro, Eliz* 98. 

Ccwf* l6l* 

red 


1818. 


Hartley 

V. 

Hodgsqk 
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ted to Ilderton v. Ilderton {a\ Sutton v. Fenn. {J}) Tidd's 1818. 
Pr. 18. Park referred to Miller v. Barbe}' {c\ and 
Hemes v. Hazlewood {d)^ there cited by Grose J.) Rule 
nisi on the first point only. Hodg«on. 


Blossct Serjt. now showed cause and contended, that 
the record was sufficient, because, as it was impossible 
for the Defendant to plead that his own recognizance 
was taken out of the county, it was unneessary for the 
Plaintiff’ to show it was taken in the county. 

* 

Hullock Serjt. in support of his rule. question 

is not whether the Defendant could have pleaded any 
thing ; but whether a good cause of action appears on 
the declaration. 4 41^ the recognizance were void, the 
due transmission of it will not cure it. Every precedent 
states, that the individual came at A.^ in the county of 
J5., before (7. D., then and there being a commissioner, 
jchily authorised to take bail in and for the said county. 
This fike a proceeding before a tnagistrate, which 
must always aver that he was a magistrate, authorised 
to act in and for the said county. So, if any process 
go to a sheriff, under which be justifies, it must be 
shown that the act was done in his bailiwick. There 
is no case in which these allegations are not to be 
found. It is not contended, that a commission inmht 
not have issuechto a commissioner to take bail in all the 
counties in England^ but the declaration does not shew" 
that, but only that he is a commissioner, to take bail in 
and for the county of Durham, The word “ there” in 
the declaration, wherever it appears, must be referred to 
the county in the margin. It is argued, that there” 

{a) a H,BL 145. (/:) 3 

[b) 2 Bh 847. 3 Wih* 339. {d) Barmsy 483. 


means 
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means Bondh Shields* By the same rul^ the addition 
in the recital of a writ, would be equally referred to 
by the word there/' In Sutton v. Fenn^ the de- 
claration ran, “ Notfolk^ to wit, W. F.^ late of 
M* Wilts was attacked, &c. whereas the said W. F. at 
Cation^ in the county aforesaid,” &c. On general de- 
murrer, the Court held that the county of Wilts^^ 
being in the recital of the writ, made no part of the 
declaration, and that “ aforesaid,” referred to the county 
in the margin. Unless this recognizance appear on the 
record to have been taken in the county, for which the 
commissioner is appointed, there is no cause of action. 

Dallas J. It is clear, that it must appear, that the 
party, before whom the bail were ta]i|||^, was legally au- 
thorised to take them. It is a sufficient averment of that, 
that G. Lomgstaff was appointed a commissioner to take 
bail, in and for the county of Durham. The only 
question is, whether it appears that the authority was 
duly pursued. It is not necessary to consider:, y^hether 
“ J. Hodgson of South Shields came before,” &c. would 
be a sufficient averment of bail taken in the county, by 
reference to his place of residence, for it is afterw’ards 
stated, G. Lotigstaff, being a commissioner, &c. in and 
for the county of Durham^^ and that the party then 
and there became bail.” It strikes me, that it must 
appear, that the party did come before him in that 
county ; and, therefore, this motion in arrest of judg- 
ment cannot prevail. 

Park J. It has been urged, with considerable force, 
that there,” must refer to the county in the margin ; 
but “ there,” must be referred to the county in which 
the transaction ought to take place. I do not build on 
the reference to *tho place named in the description of 
the bail ; but it is averred, that he came before G. L., 

being 


1618. 


Hartley 

V, 

Hodgson. 



IH THE FlETy-EIGHTH YeAR OF GEORGE ill. 

being a commissioner to take bail in and for the said 
county of Durham ; and I have the form of the com- 
mission, which is to take bail in the county of Durham. 
There, it expressly appears, that he wtis a commissioner, 
appointed to take bail within and for the county of 
Durham^ and no where else; and that the bail came 
before the said G. jL., so being such commissioner, as 
aforesaid. What is that but a commission to take 
bail in and for the county of Durham ; and where, then, 
can the bail legally be taken, but in the county? *It 
seems to me, therelbre, that this authority has been 
properly executed in Durham^ though it might have been 
more fully averred. The ifction is brought properly 
in Middlesex^ because the record is duly transmitted to 
Middlesex. 
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1818 . 

Hartley 


V. 

Hodgson. 


Bur ROUGH J. ^This is a mere question of gram- 
matical construction. ‘‘ There” cannot, without the 
greatest violence, be referred to any thing but the 
words, ^‘>in and for the county of Durham.’* The 
deCTarRtion might have been more formal, if it had 
stated that the recognizance wtis taken in the county 
of Durham^ but it is sufficient. The cases cited by my 
brother Mullock are good law, but they do not apply. 

Rule discharged. 
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A prior com- 
mission of 
bankrupt* 
which has 
never been 
acted upon or 
superseded, 
not Ubing in 
legal oper- 
ation, does 
not invalidate 
a subsequent 
commission. 
Where such 
prior commis- 
sion was pro- 
duced for the 
purpose of 
proving notice 
of an act of 
bankruptcy : 
Held, tliat it 
was not ne- 
cessary to 
shew that no- 
thing had been 
done under it ; 
it is for the 
party raising 
the objection 
to prove the 
prior commis- 
sion to be ill 
legal oper- 
ation. 


Wauner and Another, Assignees of Pellowe, 
a Bankrupt, v. Barber. 

'jpHIS was an action of trover, tried before Gihhs C. J- 
at Guildhall^ at the sittings after Hilary term, 1816\ 
The commission, uiidcr which the Plaintiffs claimed, 

c . 

was issued on the 4th oi Aprils 1815, and the Plaintiffs, 
anticipating that the Defendant would seek to protect 
himself under the 40 G. 3. c. 121. j?. 2. («), gave in evi- 
dence a joint commission against PcUawe and Foy^ dated 
the IGth of September, 1814. It did^pt appear that the 
joint commission had been opened or^iuperseded. The 
Defendant’s counsel contended, that the action could 
not be maintained, as the bankrupt’s property liad been 
all taken from him under the prior commission. Gibbs 
C. J. held, that, in the absence of proof to that effect, 
it could not be inferi’ed that the first comrilis^on was 
subsisting and in force from the mere production of it. 
But he reserved the point for the opinion of the Court, 
whether the first commission, not having been acted 


(^) Which enacts, “^Tlut in 
all cases of commissions of bank- 
rupt hereafter to be issued, all 
executions and attachments against 
the lands and tenements or goods 
and chattels of the bankrupt, bond 
fide executed, or levied more than 
two calendar months before the 
date and issuing of such commis- 
sion, -shall be valid and effectual, 
notwithstanding any prior act of 
bankruptcy committed by such 
bankrupt, in like manner as if no 
such prior act of bankruptcy had 
been committed ; provided the 
person at w'hose suit such execu- 


tion or attachment shall have 
issued, had not, at the time of 
executing or levying the same, 
any notice eft' any prin^ act of 
bankruptcy by such bankrupt 
committed, or that he was Insol- 
vent, or had stopped payment; 
provided always, that the issuing 
of a commission of bankrupt, al- 
though such commission shall 
afterwards he superseded, shall 
be deemed such notice, if it 
should appear that an act of 
bankruptcy had been actually 
committed at the time of issuing 
such commission. 


upon. 
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upon, or superseded, rendered void the second commis- 
sion, under which the Plaintiffs claimed. The jury 
found a verdict for the Plaintiffs. 

Liens Serjt., in Easter term, 1816 , obtained a rule nisi 
for setting aside the verdict and entering a nonsuit. 

Vaughan and Bosanquet, Serjls., now shewed cause, 
and stated, that the question was, whether the bare 
suing out of a conimissioii under which no proceedings 
had been taken, should defeat the title of assignees un- 
der a subsequent commission. If a commission were to 
remain unopened for six mdnths, the Lord Chancellor 
would Jiot permifeit to be aftcrwai-ds acted upon. No- 
thing had been dflne under the first commisiion to dis- 
turb the property. A commission is merely an authoi ity 
to cerbiin persons to adjudicate and find wdiethcr the 
paity be a bankrupt or not. The adjudication that he 
is a bankrupt is a necessary preliminary step to any 
dealin<f;,<fi the commissioners with this property, and did 
not take place here. An extent of the crown, though 
tested subsequently to the issuing of the commission, 
takes precedence, unless assignment had been previously 
executed ; for, until the assignment, the property is not 
disturbed. In Ex jmrie Bullen (a), on a petition of the 
assignees of a bankrupt, against whom a fprmer com- 
mission had issued, it was held, that the first commission 
can only be set up against the second, when it is in legal 
operation. In Ex par Ic Mason the Lord Chancellor 
said, that although, strictly speaking, a second com- 
mission, where a first commission had issued and was 
in prosecution against the same person, was void at law ; 
yet, that it had been the daily practice of the Court of 

(a) I Ro.By.Ca, 134. 

(^) I Ro, By, Ca, 4^3. S, C, i Ves, Ben. j 6 d. 

Chancery 
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18J8. Chancexy long, before he came into it, if it could be 
done with justice to creditors and purchasers, and those 
a,, who had been concerned with the first commission, to 

Barber, give effect to the second by arrangement there; and the 

difficulty in that case had arisen more from the circum- 
stance of so much having been done und^ the first 
commission than from its validity at law.” In this case, 
therefore, the title of the assignees under the present 
' cqmmission cannot be effected, the prior commission 
never having been acted upon, and th|5 property of the 
bankrupt not having been disturbed. If there be any 
case in which it has been said in general terms, that a 
first commission renders a second commission void, it 
must be explained by the language ci the Lord Chan- 
cellor in an these cases, viz. that the first commission 
has that effect only when in legal operation. 

Lens and Best Serjts., in support of the rule. 'JPhe 
Plaintiffs have produced this difficulty in their case, 
and are themselves bound to clear it away, 
the Plaintiffs, who produced the first commission, to 
shew by evidence that it had never been acted upon. 
They ought to have been aware of the effect of it, and 
not now to attempt to throw it on the Defendants to 
shew that it has been acted upon. If they introduce 
this, they ought so to introduce it as to shew that it does 
not destroy their own title. When another commission, 
which has had, primd facie^ just as good an origin as 
their own, is produced, it might easily be shewn that 
the commissioners declared Pellawe no bankrupt, and, 
therefore, the commission stopped. Here the question 
is, whether they, having shewn that there was another 
authority prior to their own, must not shew how that 
authority is since vacated. It is assumed, on the other 
side, that lapse of time alone puts an end to a commis- 
sion, that the Lord Chancellor would not suffer it to be 

dealt 
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dealt with j yet, admitting that he would not, appli- igjg, 
cation should be made to him to ascertain whether he 
will supersede it. Perhaps he will, as a matter of Warner 
course ; but until he does, it subsists. Lapse of time of BarAer. 
itself merely furnishes a ground for an order from the 
Lord Chancellor for superseding the commission. Ad- 
mitting that nothing has beai done under the first com- 
mission, yet there can be no second commission taken 
out; for, although the property is not disturbed *if 
nothing is done under the comidission, yet it is not ne- 
cessary for the Defendant that the property should be 
disturbed ; it is enough for him if the pre-existing 
authority can, at any time, Ibe called into use and dis- 
turb it. It is repugnant that an authority can be given 
to one set of commissioners to take order fo/ the dispo- 
sition of the bankrupt’s pi*operty, while another set of 
commissioners are authorised to do the same thing. 

The two authorities, being co-extensive, are inconsistent, 
and cannot exist without an anomaly in the law. In 
cverv .^i;^ of the cases cited on tile other side, the Lord 
Chancellor begins by saying .the second commission 
sued out is void ; but, in all those cases, he proceeds to 
supersede the first commission. In Ex; parte Mason {a) 
the Lord Chancellor says, Although, strictly speak- 
ing, a second commission, where a first commission is 
carried into prosecution, is void at law; yet it has 
long been the {)ractice to make arrangement by super- 
seding the first commission,” A supersedeas^ therefore, 
is necessary; and it is a case for the Lord Chancellor 
to decide. In Ex parte Patchehr (5), where a separate 
commission issued against one partner on the 14 th 
Aprils and a joint one against both partners on the 30th, 
the L<ord Chancellor said, **The existence of a* prior 

(«) Ro, Bj* Co* 4 » 3 * (^) % Ro, By, Ceh » 6 . 


. separate 
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separate commissioti the second joint commission 
a nullity; hat, for convenience^ this Court will super- 
sede the separate prior commission.*^ This, therefore, 
shews, that, although the Lord Chancellor may treat the 
prior commission as a nullity, the party cannot himself 
make it a htiifllty, which, of i&elf, it is ndt. In no book 
is it said lhal the first commission is void. Many judg- 
ments solemnly, say the second is void. It is repugnant 
to law an^ common sense to say a second commission 
can issue, until tlie first is destroyed by the power 
whence it emanated. 

Dallas J. This action*is brought by assignees under 
the second coin mission, and there is no proof of any thing 
having been done under the first; and the right of these 
assignees is clearly established, unless defeated by the 
first commission. The first commission was given in 
evidence for a collateral purpose. It was objected, 
tliat it destroyed the Plaintiff’s’ right to recover. The 
Chief Justice thought that as there was ri(Xjy;pof of 
any thing having been done under the first commis- 
sion, the action was properly brought. It is admitted 
at the bar, that if the first commission had been acted 
on, the second would be void ; and it would be neces- 
sary to apply to the Lord Chancellor to supersede 
the first. But the question is, whether it is necessary 
to apply to the Lord Chancellor to' supersede in il 
case where the first commission has not been acted 
on. The counsel for the Defendant go farther; they 
say that the onus is on the party producing the com- 
mission, to show that it was not in force. But since it 
was produced for the purpose of shewing a date only, 
I think it was incumbent on those who would set 
up the first commission to shew it had been acted 
upon; and, that, otherwise, there is no need of su- 
perseding 
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perseding it. Tlie l.(Wrd ChanceUcn;, in JEi? parte 
Bidlen{a)i says, second ccftnmisslon, wibUe afirst 
is existing, is, strictly speaking, void; but sndt comlnis- Vf 
sion can Only be s<it up against a siibseqneht ^e, Mfhen Barber. 

it is in legal operation.*’ . Under thr dreuiti^pces, I 
think the Lord Chief Justice was right, and that this 
rule must be discharged. 

pAiiK J. In Ex parte BtdleUy Lord Eldm siip^ 
poses that two commissions may co-exist. And in 
Ex parte Mason (/>), he goes through the whole his- 
tory, from Lord Hardwic^^s time, and says, Lord 
Hardxclc/ic contrived to sustain joint and separate 
commissions, co-existing at one and the same time. 

How, if the prior commissions were void, could 
they all be thus co-existing ? It appears to me, that 
this prior commission cannot be set up tmtil it is acted 
upon. 

PoitiiouoH J. The property remained in the bank- 
rupt, after issuing this first commission, as much as 
before ; there is no reason, therefore, why that comuiis- 
sion should prevent the operation of the second. It is a 
new authority, and nothing else. The second is an 
equal authority, emanating from tlic same source, with 
the same powTi s. It is the duty of the Lord Chancellor 
to enquire whether the first commission was in operation 
c)r not ; and arc we to presume, when he issues the 
second, that he did not satisfy hiniself that the first was 
not in operation ? A jury ought to have been directed 
to pi’csumc tlic first was not acted on ; for, otherwise, 
the Chancellor wmuld not have granted a second. I 

(^i) I Ro»Bj>, Ca, (^) I (5* Bexf* i6o. 

VoL. VIII. O therefore 
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think that the Lord Chief Justice has acted 
Warner rule must be discharged. 

Barijeu. Rule discharged. 


^-^^.5- Hill and Wife ‘z;. Yates and Anotlier. 

In actions of for assault and false imprisonment. Tlic 

trespass and Defendants pleaded flie general issue, and also 

false irnpri- justified, under the 15 Car. 2, r. 2. .v. 2, Tlie cause 
sonment, the • i i ^ 

f]uestioii of bclorc Garroxv 13., at tlic last assi/.cs at Shrexvs’- 

reasonable and burj/, when it appeared, that the Defendants, one of 
for the^appr^-*^ whom was a constable, met the woman at night, near a 
hension of the hedge, with a candle and lanthorn ; they took her to a 
Plaintiff can- public house, and the next day took her before a ma- 
thejurv. gistrate ; when lairs said it was her sccond^^ third 
ofleiice, she did not deny it. There was no cvidenfTirat 
all tliat the hedge had been broken, or that the w^onian 
luid stolen wood. Garroxv B. told the jury, that, if the 
Defendants had sliown that they had any reasonable or 
probable cause, they were entitled to a verdict. The 
jury found a verdict for the Defendants. 

CopUij Serjt. had obtained a rule nisi to have this 
verdict set aside, and a new trial granted, on the ground 
that the question of reasonable and probable cause slioiild 
not have been left to the jury; as that was matter of 
law. 


Lens Serjt. now shewed cause. The 15 Car. 2. c. 2. 
gives authority to imprisou on suspicion. Reasonable 

and 
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iind probable cause, strictly speaking, does not refer to 
trespass ; but the question is, whether the Defendants 
had reasonable suspicion ; And the Judge left the ques- 
tion of suspicion to the jury. {Burrmigh J. What the 
Judge left to the jury was, not whether they suspected, 
but whether they had reasonable and probable cause, 
which ought never to be left to the jury.] 


1818 . 

Hill 


•V, 

Yates. 


Dallas J. Reasonable and probable cause beiqg 
matter of law, was matter on which the learned Judge 
might have decided ; but it ought not to have been left 
to the jury, and they ought not to have been asked 
wliether they thought there was reasonable and probable 
cause. I think there must be a new trial, in order that 
tlic Judge may distinctly say, whether he holds that 
there is ground for reasonable and probable cause, and 
pronounce his direction thereon. 


Park J. and Buruough J. concurred. 

Rule absolute. 


BeNETT V. CoSTAU. 


Ftb. 6. 


'^I^RESPASS. ]u)r breaking and entering Plaintiff’s i. A common 

close, covered with water, and carrying aw^ay liis fishery is 
^ ^ o .7 correctly 

fisli there found. Pleas, that the close was the close described by 

alleging it to 
be a common 
fishery. 

2. Proof of the owner’s right to fish opposite his own land, ad medium Jilum 
aquiii cannot be given under a pica of a common of fishery. 

3. Where, in an action of trespass to a fishery, the 'jury find the Defendant 
justified on one issue, and state the right under which they found liim justified, such 
a finding may be treated as a special verdict. 


O 2 


of 
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1818. 

Benett 


•Urn 

CoSTAB. 


of one W. A. and that Defendant fished as his servant. 
The Plaintiff in his replication newly assigned by setting 
out the abuttals of Plaintiff's close covered with water, 
and specifying the exact spot of Defendant's trespass. 
The Defendant pleaded thereto, that tlie locii:^ newly 
assigned, was the close of W, A.^ and that Defendant 
fished there as his servant; next, that the close was the 
soil and freehold of JV, A., and that Defendant entered 
al his servant; and that IV, A, and all those whose 
estate he had, had and still ought to have a common fishcrij 
in the said part of the close in which, ^c. ; and had 
been accustomed to take t and carry away, and still of 
right ought to catch and carry away, by himself and 
liis servants, fish from time to time, Ibund in the said 
fishery, every year, at all times of the yeai> at plea- 
sure, as belonging and appertaining to the said land, 
with the appurtenances; for which reason, the De- 
fendant, as the servant of JV. A., and by his com- 
mand, broke and entered the same close, in tiie same, 
part thereof j in w^hich, &c., and fished llieiTThi* for 
fish, in the common Jishenj of IV. //., and the fish tliere 
found, took and carried away, as being the fish of the 
said common Jishcry^ as he lawfully might. Replication 
to the first plea to new assignment, traversing that 
the locus newly assigned is the close of TV. A. Issue 
thereon. To the second plea to new assignment, travers- 
ing JV. A.^s alleged common Jhlicry over the locus newly 
assigned. Issue thereon. 

At the trial before Hurraugli J., at the Wiltshire sum- 
mer assizes, 1817, the Plaintiff^ who w^as lord of the 
manor of Enfmd^ gave in evidence several ancient 
grants to his ancestors, relating to that manor, in which 
the locus in quo was situate. These grants extended over 
a period from 13 EdwA. to 12 Jac. 1., and comprised, 
among other things, a grant of free warren of all wastes, 
waters, fishings, fisheries, and royalties of fishing, with- 
in 
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in the manor of JLnford : he also gave in evidence two 
presentments of the jury of the manor court, signed 
by the Defendant as juryman, stating the exclusive right 
of the lord of the manor to the fishery within the said 
manor. Tlie Phiintifr’s witnesses, on cross-examination, 
stated that the persons under whom the Defendant 
claimed were owners of the land on one side of the river, 
and that they and tlieir servants had been always in the 
habit of fishing in all parts of the river, and not merely 
on the half of it nearest tlieir own land ; and though 
at times forbidden by the Plain tifFs servants, they had 
never desisted on that account. Burrmigli^ J. told the 
jury tliat the (jiiestion was, whether the Plaintiff had 
made out his claim to an exclusive right to fish ? that 
the grants ^were of little weight without usage; that, in 
the rig] It of fishing set up by the Defendant, by the 
jihrasc of a common fishery, might be intended to mean 
a common ol* fishery : it did not a})pcar that any one else 
had fished on the same spot, so as to make out tliat 
right ^lioiigli he had by fishing across the stream, fished 
beyond \\\{^ Jllnm aquev^ tlie boundary to which his pro- 
perty in tlic laiul entitled liim to fish, Tlie jury found 
a verdict I’or the Defendant on the common of fishery; 
and for the Plaintilf, on the other issues; and stated as 
the ground of tlui verdict, that the Defendant had a 
right to fish opjiosite his own lantl. 


J 818 . 

Benett 


V, 

COSTAK. 


Copley Serjl. had, on a former day, obtained a rule 
nisi to enter judgment for the Plaintifli notwithstanding 
llie finding for the Defendant on the last plea to the 
new assignment, or to ent(?r a verdict for the Plaintiff on 
that issue, or for a new trial, on the ground as to the 
first alternative, that the jilca having claimed a common 
fislicry instead ol‘ a common of fishery was bad, and 
that the Plaintiff was therefore entitled to judgment on 
tlie whole record ; as to the second, that this verdict 

o r> 


\Yas, 
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BEa^ETT 


V. 

COSTAR, 


was, in effect, a special verdict, anti therefore might be 
entered for the party entitled upon the facts found; and, 
as to the third, that the verdict on this issue was con- 
trary to the evidence, and ought to have been for the 
Plaintiff, which entitled him to a new trial. 


Pdl Serjt. now shewed cause, and contended as to 
the first point, that the plea was not bad, because a 
common fishery was a common of fishery ; and he cited 
Viiu Ah, Piscarij^ C, which commences thus, “ Piscary 
is threefold, scparalis, libera^ cl cominunh;'’ also Hmitli v. 
Kemjy (a) ; in all of whicii, commimis jnscaria is the vx- 
pression used for common of fishery. lie also referred to 
some precedents in the collection of Gibbs C. J. ; oi;e 
signed by Serjt. Bmimidy in which a parly prescribes; 
for a common fishery. As to the second point, that 
the foreman of the jury had no right to bind the rights 
of the parties, in the manner he had done, by the special 
verdict on the notes ; and as to tlie third })oint, that the 
whole weight of the evidence, with the exception'bf tlie 
written documents, was in favour of the Defendant. 


Burrough J. As to the first point, the old entries, 
JJber Inlrationum^ Itaslall^ &c. have commnnicm jmcaruv, 
A common fishery may mean for all mankind, as, in tlje 
sea, a general right which cannot be traversed. But, as 
in this case, no man can doubt what was meant to be 
said, I think there should be leave to amend. As to 
the second and third points, if the jury found their ver- 
dict on the ground that w'as stated, viz. that the De- 
fendant had a right to fish ojiposite his own land, the 
verdict ought to be for the Plaintifi'; for this user would 
not *su])port a common of fishery, but a right ol’ a 


{«) 6W/’. 637. 6’, C, 4 M:cl, iS;*. 34a. 


ivholly 
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wholly diHcreiit sort, which was not stated on this ISIS. 

record: but, as the jury have not distinguished between 

these two rights, tliere should be a new trial. v. 


COSTAR. 

Dallas J. As to the first point, a common of fishery 
is a right in common with certain other persons in a 
particular stream. Thougli text- writers have used the 
terms commimcm piscariam and communiam jnscaria: in- 
differently, a common fishery extends to all mankind. 

The Defendant should have leave to amend, by intro- 
ducing the word oj'. As to the second and ihirtl points, 
there is no doubt that the verdict would stand good as a 
special verdict, if all the jiPl’y were agreed ; but as it i;-, 
a question whether all were agreed, 1 think there should 
be a new trial, with leave to amend by inserting the 
\vord “ of ’’ without costs. 

Vaiik J. concurred. 

Rule for a new trial made absolute accordingly. 


(jiiNT and Another v. Abbott and Maitland. 


J^OSANdUMT Serjt. bad oblaiiied a rule nisi, ibal A capias 

tlie tir()ccediii<;s in tliis action should be set aside for clausum 
, ■■ jregit issued 

irregularity. against yi. and 

J 5 ., with an 

ac ciiam in debt, upon which A, w'as arrested. A special original in debt, 
a capias, alias, and pluries, and writs of exigent issued against both ; there W'as 
a supersedeas as to A., and an exigent returned, that i?. was outlawed on 
tlic 23d October \ and on the 36th November, a declaration in debt was deli- 
vered agaijist A,, entitled of Trinity term, averring the outlawry of B. : Meld, that 
tlie delivery of the declaration was regular, but that, as it w'as entitled previously to 
the outlawry, it was wrong. The Court, how'ever, allowed it to l:e amended on 
jiayrnent of eoNts. 


Best 
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1818. 

Benett 


Best Serjt., on a subsequent day, shewed cause, and 
the Court having referred to the secondary, 


Costae, DAUiAS J. now delivered judgment, {a) A writ of 
cajnas qtmrc claiistim fregit was issued by the Plaintifl's 
against both the Defendants, directed to the Sherifl* of 
Middlesex^ with an ac etiam in debt, returnable on the 
morrow of the Holy Trinity. Upon this writ the De- 
fendant Abbott was arrested, and justified bail. A special 
original in debt was issued against both tlie Defendants; a 
special cayias against both, returnable in five weeks of 
Taster ; an alias against both, returnable on the morrow 
of the Holy Trinity ; apluries against both, returnable in 
three weeks of the Holy Trinity ; and writs of exigent 
were issued against both, returnable on the morrow of 
All Sends. There was a supersedeas as to Abbott ^ and an 
exigent returned, that Maitland on the 23d of October^ 
&c. was demanded, did not appear, and was thereupon 
outlawed; and on the 26th November last, a declar- 
ation in debt on the original, entitled of Tri/tity term, 
against Abbott only, containing an averment, that 
Maitland had been outlawed in this suit, was delivered. 

To these proceedings it has been objected ; first, that 
the declaration was irregular, as not being founded on 
the process on which Abbott was arrested; secondly, 
that there is no connexion between the original and the 
process on which he was arrested ; and, thirdly, that 
the declaration should have been entitled of Michaelmas 
term and not of Trinity term, which was previous to the 
outlawry of Maitland. Upon reference to the prothono- 
taries and the other officers, they agree that this out- 
lawry has been according to the regular practice of the 


The facts of this case, and ment of the Court, that it has 
the objections which were made, been considered unnecessary to 
arc so fully disclosed in the judg- state them. 


Court, 
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Court. An outlawry cannot take place on process with 
an ac eiiam ; and the writs on which tliis outlawry is 
grounded, being originals, contain no clause of nc ciUim, 
That clause w^as introduced by rule of court, to pre- 
vent the rc})etition of the special cause of action in a 
common Mrit. The declaration is founded on the 
oriirinal on which Mailland was outlawed. The writ 
with the ac ctiam on wdiich Abbott was arrested, and put 
in bail, was issued only to bring him into court. Ahl^oti 
being brought into court, the purpose of the writ is 
answ'orcd ; and when in court, a Defendant may be 
declared against in any cause of action. The elfect of 
llic Plaintilf’s declaring, in a cause of action, differing 
from the process, would be the dischaige of the bail, 
but would be no ground for setting aside the declaration, 
as has been contended in this case. 

As to the third objection, the declaration ougiit to 
have been entitled of Michaelmas term, and is wrong as 
it now stands. 

Under the circumstances, the Court allow it to be 
amended on payment of costs. 
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Feb» 7. 


The Corporation of Arundel v. Bowman. 


Breach of co- 
venant as- 
signed that the 
Defendant, to 
wit, on, &c., 
and on divers, 
to wit, nine- 
teen other 
days Ijetween 
that (fay, &c., 
did, &c. — 
Plea, that the 
Defendant did 
not on the se~ 
•veral days in 
the declaration 
mentioned, 

&c. Special 
demurrer : 
Held, that the 
plea was bad, 
05 it took an 
immaterial 
traverse, and 
tied the Plain- 
tiff down to 
prove breaches 
on all the par- 
ticular days 
mentioned in 
the declar- 
ation. 


'’jpHIS was an action of covenant ; the breach assigned 
«was, that the Defendant, during tlie demise, to wit, 
on, &c., and 011 divers, to wit, nineteen other days be- 
tween that da}", &c., depastured part of the demised 
premises with other cattle than sheep. To this breach 
the defendant pleaded, that he did not, 011 the several 
days in the declaration mentioned, depasture, &c. 
Special demurrer, and joinder. 


Daixas J. The time is laid under a videlicet, and 
tlie Plaintiff is not bound to prove the particular days ; 
then, what has the Defendant traversed; — that he depas- 
tured the premises on those days, not that he depastured 
them imdo et forma^ thus taking an immaterial tra- 
verse, and tying the Plaintiff down to days and times, 
as material in the plea, which were immaterial in the 
declaration. 


The Court, however, gave the Defendant leave to 
amend on payment of costs. 

Best Serjt. argued for the Defendant. 
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Baxter Demandant, Baxter Tenant, Hawkins ^ 
and Browne Vouchees. 


J^'N^ Serjt. moved to amend tliis recovery, by the 
deed to lead the uses, by inserting the parish of 
Chifnalk on the affidavit of Broimc, that he was seised 
of an estate of freeliold of lands in the parish of CJiiJ- 
nall^ in the county of Scdoih which appeared by the 
deed to lead the uses of tliTs recovery to have been intend- 
ed to pass by a recovery, suffered of all his lands in the 
parishes of Great Daidejj and Lillishall or any adjoin- 
ing town, and that Chl/nall adjoined Great Daxdcy and 
LiUhhalL 

Fiat. 


Recovery 
amended by 
deed to lead 
the uses, 
by inserting 
the name of 
the parisli of 
/io where the 
recovery was 
of lairds in 
tiie parishes of 
B, and C. or 
any adjoining 
town, yl, 
being contigu- 
ous toB, audC’. 


Remnant t’. Bhemuiuge. 


Fe^, 9 , 


yjSSUMPSrr for the use and occupation of land 
and premises by the defendant. Plea, general 


issue. 


A, as adminis- 
trator of B,i 
the lessee of 
certain pre- 


At the trial, before Gibbs C. J. at the Middlesex sit- took 
. , . Il l possession of 

tings, in last Trinity term, it appeared, tliat, by an tlicmonJS.’s 

agreement dated the 1 6th Marche 1 SOT, the then owners of death, hut 

the premises agreed to grant a lease of them to John £ 0 '*^^ 

Bremruh]!;e^ since deceased, for sixty-eight years and tln-ee proved to be 

(piarters, John Bremridge died in possession of the jirc- 

eight months, 

A, made the lessor a verbal offer to surrender them. In an action brought against 
A-) in his own right, for rent due after the decease of B- : Held, that A* was not 
chargeable. 


miscs 
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]818. inises in November, \S14, at winch time the Plaintiff 
R^NA^rr become entitled to the reversion. Tlie Defendant 
V, administered to John Bremrulgc, and on the 6th Fchnir 
BjiEMUiDGe. 1815, paid to the Plaintiff one year and a half ’s 

rent due onlho Dcccmhc}', 18 H, which was alter 
the intestate’s death. On the 30th December, ISl t, the 
Defendant sold 40,000 bricks from off the premises, and 
caused a board to be put up, and to remain on the pre- 
misqs lor several months, denoting, that the ground was 
to be let or sold, and referring for information to the 
Defendant’s agent. No offer was made by the Defend- 
ant to give up the premises to the Plaintiff’ until eight 
montlis alter the intestate’s ‘decease, and then, only a 
verbal offer was made. The estate was insolvent, and 
the Delendant had received no profits from the pre- 
mises. 

The jury found a verdict for the Plaintiff^ subject to 
the opinion of the Court, whether there was sufficient 
evidence to^nt^intain the action ; and whether the verbal 
offer to give up the premises was sufficient in law ? If the 
Court should be of opinion against the Plaintillj a non- 
suit to be entered. 

Lens Serjt. in last Trinity term, had, accordingly, 
obtained a rule nisi for setting aside the verdict, and en- 
tering a nonsuit; and, in Michaelmas term. 

Best Serjt. shewed cause. lie observed, that tlic 
whole question was, whether an administrator could, 
after eiglit months’ occupation, renounce the lease. 
The Defendant merely says that the estate is insol- 
vent, and that, therefore, he shall give up llie tci-in. 
On this short ground the Plaintiff’ is entitled to judg- 
ment, for a lease cannot be put an end to in that man- 
ner. Besides, the Defcjidant, as an administrator, 
cannot refuse this term, for it is stated in Corny ns' Di- 
ciest 
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gest (a), the testator had a term for years, this vests 1818. 
in tlie executor or administrator, and he cannot refuse it, 
though it is worth nothing ” In Bolton v. Canliam {h\ 
every case, from the year-books down w^ards, is cited and Bremrtdoe, 
commented on, and tlie liability of an executor for rent 
is fully discussed. Polleafcn says, the executorship is 
entire, and he cannot divide it ; he must take all or leave 
all/' Ho considers the case both on principle and au- 
thority, and it runs with this. Here the administufttor 
takes to the premises, pays rent for a time, and, at 
length says, he will keep them no longer. He cannot 
do this,* he must take alitor none. In Billinghnrst v. 
l^pcarman (< 0 ), Holt C. .1. says, ‘^an executor cannot 
waive lor the term only, he must renounce the executor- 
ship in toUh or not at all/’ InjddaU v. Dnnlapp {d\ is 
not an authority against the Plaintiff: that case was 
never decided. 'There is an nitvrius conciUmn at the end 
of it, and the Defendants were sued as executors. The 

■ '4 

Defendant has not that election whicJi tlifc assignees 
of a bankrupt, for reasons j)eculiar to the bankrupt laws, 
liave ; he cannot split his office ; he cannot take time to 
choose; he must instantly elect to take, or reject the 
intestate’s estate altogether. 

Lem Serjt. In support of the rule, admitted that 
an executor must cither renounce the executorship or 
accept the term with it, but urged, that the question 
here was, wdietiier he is bound to pay rent for this term ; 

Whatever interest the deceased had is undoubtedly cast 
upon the Defendant ; but it was a mistake to say, that 
he had paid rent foi* part of the time and then refused. 

The Defendant paid rent up to the time of the decease 
of the intestate and no more; and, therefore, that cir- 

{^a) Administration, 10. * (c) 1 Salk, ^59 7. 

Pollexfen^ 1%$, (d) i IVits, 4* 


cum stance 
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cumstance does not exist on which the Plaintiff has 
relied so much, viz., that there had been a payment of 
rent by tlic defendant, which had become due since the 
intestate’s decease. Billinghurst v. Specmumi^ goes far 
to show, that an executor is liable no further than he 
has assets. [B?irro?ig/i J. This action is not brought to 
charge the Defendant as executor.] It is dtdmitted, that 
if any one, not administrator or executor, w^ere charged 
as assignee, he would be liable ; and, though the Defend- 
ant is here charged as assignee, and not as administrator, 
yet he shall not be in a worse situation because the 
Plaintiff has sued him in a wrong character. \Bur- 
rough J. Then, ought not that to have been pleaded 
specially ?] As the Defendant is not sued as admini- 
strator, it is open to him to shew, under tire general 
issue, that he is only chargeable as executor or ad- 
ministrator, and that he has no assets to render him 
liable as such. In Billinghurst v. Sjicarman^ it v/as held, 
that a De^ifiant, sued as executor, might plead no 
assets, and that the premises were of less value than the 
rent. This the Defendant would have pleaded if he had 
been properly sued as administrator; but .as he is sued 
wrongfully, he can shew it in evidence under the general 
issue. If land, which an executor holds as executor, be 
not worth the rent beyond the assets, lie is not liable 
to the rent; and an insolvent estate, which yields no- 
tliing, is not to charge him with the rent. ‘ In BucJdeij v. 
PirJc Parlar C. .1. held, that, if the executor of a 
lessee enters, the lessor may charge him as assignee for 
the rent incurred after his entry ; and that, if the rent 
be of less value than the lands, as the law primci facie 
supposes, so much of' the profits as suflices to make up 
the rent is appropriated to the lessor, and cannot be 
applied to any thing else ; and, therefore, in such case, 


(a) I Salk, 316. 


the 
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the Defendant cannot plead administravit^ for that 1818* 
confesses a misapplication, since no other payment out 
of the profits can be justified till the rent be answered. 

In this case there were no profits ; the premises were Bricmridge. 
mere vacant ground. All the cases cited by Mr. Ser- 
jeant William^ in his note to the case of Jevens v. lifor- 
ridge [a\ go on the distinction which there is between 
assignee and executor. They shew, that if the profits 
of the land do not amount to the value, the DefendShit 
is not bound to pay more, than the profits. If there are 
no profits, he need pay nothing ; he is not to be absolved 
from his relation of tenant^ but from his payment of 
rent ; and if the lessor chooses to charge him as assignee 
generally, he is at liberty to shew what sort of assignee 
he is. As to the offer to give up the term, there is no 
law which requires that it should be in writing. 


The Court expressed a wish to consist the Chief 
Justice, who had tried the cause. 

Cur, adv, mlt. 


Dallas J. now delivered the judgment of the Court. 
This was an action for use and occupation, and the 
Defendant can only be liable as the personal represen- 
tative of his brother, who died intestate. The Plaintiff 
sued the Defendant generally, and did not describe him 
as an administrator in the declaration. He must, there- 
fore, be considered to have made his election, and to have 
charged the Defendant as an assignee. Some evidence 
was given at the trial, that the Defendant had taken 
possession of the premises after the death of the intes- 
tate, and that, eight months after the death, he offered 
by parol to give up possession of the premises, or sur- 
areiidcr the interest to the Plaintiff; but that the Plain- 


tiff* 


VoL. VllL 


[a) 1 Saund, 1. //. I* 
*08 
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tiif had taken no notice of such offer, as it was not made 
in writing. It is quite clear, that Plaintiff, not 
having sued the Defendant as an Hj^iuplstrator, could 
not recover from him in that capacity ; and it is equally 
clear, that, if the Defendant were not in 'possession, he 
could not be liable to discharge the rent de bonis 
jpToprm : for, he might have pleaded that the pre- 
mises were of less value than the rent, and that he 
had no assets, which is shewn by the note of Mr. 
Serjeant Williams^ It was clearly proved at the trial 
that the Defendant had derived no benefit from the 
premises. But it becomes unnecessary to determine 
whether it was requisite for him to have pleaded spe- 
‘ dally, as it was not proved that the Defendant had no 
assets. The Court at first doubted whether, as it ap- 
peared that he had taken possession, it was necessary that 
he should surrender the premises to the Plaintiff by an 
instrument in writing; but we are now of opinion, that 
the offer to give up the possession by parol was suffi- 
cient, and consequently, that a surrender in writing 
was unnecessary, and that the rule therefore must be 
made absolute. 


Rule absolute accordingly. 
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Bruin Demandant, Blizard Tenant, Miller 
Vouchee. 


Feh, 17. 


JN this recovery, Trere Serjt. moved to amend the 
return-day of the writ, which was returnable on the 
morrow of All Souls, in last Michaelmas term. The 
parties were resident at Cheltenham Spofforth, near 
Weatherly, the acknowledgment was taken on the 
25th of November, and the papers were sent back on 
the 2d of December, too late for that term. It was 
prayed that the return might be altered, so that the 
recovery ''might pass as of this term. 

Fiat. 


Return-day of 
the writ in a 
recovery, re- 
turnable in the 
last term, 
amended, and 
the recovery 
allowed to 
pass, as of the 
present term. 


Bray u. Freeman. 


Feb, 10* 


^SSUMPSIT, The first count stated, that Sa^ Thedeclar- 
muel Freeman, the father of the Defendant, was ation stated 
indebted to the Plaintiff in a certain sum, to wit, jek^'tTthe”" 
261, 135. 6d,, being the balance, or residue remaining PlaintiiTina 
unpaid of a larger sum, to wit, 45/. 45. 6d,, before then 

a6/. 13J. 6 d,, 

being the balance of a certain larger sum, tliat in consideration that the Plaintiff 
would forbear to sue A,, the Defendant undertook to accept a bill for the said 
balance of a6/. X3 j. 6 d, The actual balance due was only a6/. : Held, that 
although the sum in the statement of the contract was not laid under a •videlicet, yet, 
as it referred to the inducement where the sum was laid under a videlicet and as 
the substance of the contract was to pay the balance due, there was no variance. 


VoL. VIIL 


P 


due 
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due 1‘rom Samuel l^rccman to the Plaintiffi upon a 
bill of exchange, drawn by the Plaiiitifi* upon, and 
accepted by, Samuel Freeman^ for payment at three 
months, to the order of tlie Plaintillj of the said sum 
of 45/. 4fS» 6(1,, and of which said sum of 45/. 45. 6d, 
part had before been paid and satisfied to the Plaintifi’, 
leaving such balance as aforesaid due to the Plaintifi'. 
That Sam7icl Freemaii being so indebted to the 
I^laintifi', and the said balance, or sum of 26L 135. 
remaining unpaid, the Plaintiff* was about to sue 
Sanmel Freeman Ibr the recovery of the said sum of 
26/. 1 35. 67/., whereof the Defendant had notice ; that 
in consideration of the premises, and that the Plaintifi^ 
at the request of the Defendant, would forbear to sue 
Samuel Freeman for the recovery of the said balance, 
or sum of 267. 135. 6(1., and would draw a bill of 
exchange on the Defendant, to bear dat(^ the day and 
year last aforesaid, and to be made payable at six weeks 
after date, for the amount of the said balance, or sum of 
26/. 135. (hL, the Defendant undertook to accept such 
bill; that the Plaintiff’ did forbear to sue Samuel 
Freeman for the recovery of the said balance of 
26/. 135. 6^/.; that he drew the bill on the Defendant, 
and presented the same to him for acceptance ; yet that 
the Defendant did not accept the bill, nor had he paid 
or satisfied the Plaintiff* the said balance of 26/. 13s. 6d^ 
so due from Samuel Freeman to the Plaintiff*. 

The second count was on the bill of exchange, stating 
an acceptance by the Defendant, There were also the 
common money counts. The Defendant pleaded the 
general issue. 

At the trial of the cause before Burroughs J., at the 
Middlesex sittings, after last term, it appeared that the 
balance due from Samuel Freeman to the Plaintiff was 
only 26/. The Plaintiff’ produced a note, written by the 
Defendant, without date, in the following terms : 


‘‘ Mr. 
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Mr. Bra7/f ISIS. 

If you will draw a bill at six weeks’ date for my fa« 

*' BftAV 

thcr’s balance, dating it to-day, due the 26th of next 4, 

month, I will accept it. S> W, Breeman^^ FaeEMAN. 


The Plaintiff accordingly drew a bill, and sent it to 
the Defendant for his acceptance. On application a few 
days afterwards, the Defendant refused to return it. 
The jury found a verdict for the Plaintiff* for 26Z., wi*h 
liberty for the Defendant to move to set it aside, and 
enter a nonsuit, on the ground that the Plaintiff* had 
not proved the contract as laid in the declaration. 

Vaughan Serjt. on a former day, having obtained a 
rule nhi to that eff‘ect. 

Be$t Seijt. now shewed cause, and contended that the 
contract was properly stated in the first count. The 
inducement speaks of a certain sum, to wit, 267. 13.?. 6^/. 
being the balance of a certain larger sum, and though 
the sum in the subsequent part of the count is stated 
without a viddicct, yet the subsequent part refers to the 
first part. What is laid under a videlicet need not be 
, strictly proved, and the subsequent part referring to the 
prior part, the said balance of 26/. 135. Od. refers to the 
balance before mentioned, where the sum of 26/. 1 35. 6d. 
was laid under a videlicet. The whole difficulty arises 
from the videlicet not being repeated in the subsequent 
part of the declaration, 

Vaughan Serjt. in support of the rule. The contract 
must be truly stated. Brist(m\, Wright («), Kingv, Pijy- 
pet, (h) The Court is not to look to the inducement but 
to the contract itself. It ought to have been averred, 

(^) I r. R. 235 - 

P 2 


(a) 2 Dough 665. 


that 
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1818 . that the bill was for the amount of the balance. A the 
^ Bhav ' " contract the Plaintiff has bound himself to a specific 

V. sum, and he ought to have proved it as laid. 

Freeman. 

Dallas J. There is no doubt that a contract must 
be proved truly, that is, in substance. If a party goes 
beyond the substance of a contract, and states it pre* 
cisely, and, in that precision, it differs from the contract 
proved, it is a variance. The question is, what is the 
substance of this contract ? It is, to accept a bill for the 
balance due from the Defendant’s father to the Plaintiff. 
If the averment had been stated in the contract itself, as 
it is stated in the inducement, it clearly would not have 
bound the Plaintiff to a precise sum; and here it is, in 
fact, laid under a videlicet^ for it refers to the balance 
aforesaid, which is laid under a videlicet^ and therefore 
there is no variance. 

Park J. and Burrough J. concurred. 

Rule discharged. 


Bib. 10. Hogg and Another, Assignees of Dixon and 
Heckmann, Bankrupts, v. Bridges and 
Another. 

jt.vxdB. ^SSUMPSIT. The declaration contained the usual 
were partners. money counts, stating the promises to have been 
an made to the bankrupts for money due to them before 

bankruptcy, 

and afterw^s, but before the bankruptcy of E., the sheriiT seized goods which 
bad belonged to A. and E., under an execution against them : Held, t^t the 
assignees of A. and B.t under a joint commission, could not, suing as such, recover 
A.* tt share of the property thereiiu 


the 



IN THE Fifty-eighth Year op GEORGE III. 

the bankruptcy, and also counts for money had and 
received and on an account, stating the promises to have 
been made to the Plaintiffs as assignees, for money due 
to them after the bankruptcy. The Defendants pleaded 
the general issue. 

The Plaintiffs, as assignees under a joint commission 
of bankrupt issued against Dixon and Heckmanny who 
were in partnership, sought to recover against the 
Defendants, the late sheriff of Middlesexy the sum of 
1572/. J 6 s., being the amount of a levy received 
by them un^ler a writ of Jkri faciasy issued against 
the bankrupts, at the suit of Messrs. Young and 
Co. 

At the trial before Dallas J., at the London sittings 
after the last term, it appeared that the levy was made 
on the 29th of Ma^ 1817, and that the commission 
issued on the 6 th of June following. There was no 
question as to Heckmami!s> having committed an act of 
bankruptcy prior to the 29th of Mayy or of Dixon's 
having committed an act of bankruptcy afterwards : but 
Dallas J. left it to the jury to say whether Dixon had 
committed an act of bankruptcy before that day ; and 
they found a verdict for the Defendants.* 
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Lens Serjt. had obtained a rule nisi to set aside the 
verdict, and enter a verdict for the Plaintiffs for the 
sum of 7867. 85 ., being a moiety of the sum levied, on 
the ground of an act of bankruptcy having been proved * 
to have been committed by Heckmann, 

Best Serjt. now shewed cause, and contended, that as 
this was an action by the assignees of Dixon and HeeJe^ 
manuy and Dixon was not proved to have committed an 
act of bankruptcy before the cause of action accrued, 
the Plaintiffs could not establish their title to recover as 
P 3 


assignees 
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assignees of both, and he cited Ray v. Davies (a), as be- 
ing similar to the present case. 

Lens Serjt. in support of his rule, contended, that the 
act of bankruptcy o^HeeJmann dissolved the partnership, 
and created a tenancy in common between the as- 
signees and Dixon^ and consequently that the Plaintiffs 
were entitled to the moiety. Fox v. Hanhury {b), S?nilh 
v7 Stoli^es (c), Smith v. Ch^ielL {d) That as assignees of 
both, the Plaintiffs had a right to take the property of 
both, and also the property of each. [Park J. If as- 
signees, under a joint comriission, declare for the sepa- 
rate property of one, they must declare as the a^gnecs 
of that one], (c) 


Per Curiam, This action cannot be maintained, and 
the rule must therefore be discharged. 

(a) Ante, 134. (d) 1 Easty 368. 

{b) % Co<wp. 445. ( e) See Harvey V. Morgan, 2 Stark. 

(f) I Easty 363. N. P, C, IT. 


Mainwaiung Brandon and Another. 


A, having a 
commission 
from B. to ship 
tobacco, em- 
ployed C. as 
his broker, and 


^^SSUMPSIT by the Plaintiff^ who hqd employed the 
Defendants, as brokers, to buy tobacco, against 
them for negligence and unskilfulncss in the purchase, 


directed him to buy Porto Rico tobacco of the best quality. C. bought tobacco and 
shipped it to B.y and delivered his bought-note to A.y in which the tobacco was 
described as Porto Rico tobacco only, B. finding the tobacco to be very bad, refused 
to accept it, and brought an action against A. and recovered : Held, that an action 
lay by A. against C.y and that A.^s acceptance of the bought-note was not a waiver 
of his directions as to quality, and that the proper measure of damages was, not the 
mere difference in price between the two kinds of tobacco, but tlie amount of the 
damages and costs recovered in the action by B, against A. 


wlioreby 
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whereby the Plaintiff, who liad been commissioned by 
Gevers and Co., to sliip tobacco for them, had been 
subjected to an action at the suit of Gevers and Co., on 
account of the bad quality of the tobacco, in which 
action they recovered. 

At the trial before Btirrough J., at the Lo?ido7i sittings 
after the last term, it appeared, that the Plaintiff having' 
been commissioned to ship a quantity of tobacco to 
Holland^ for Geve^'s and Co., applied to the Defendants, 
and gave them an order for a quantity of the best Porto 
liico tobacco. The Defendants shipped tobacco, and 
delivered to the Plaintiff the following bought-notc ; 


1318. 


MainWaring 


D. 

Brandon. 


Bought by order and for account of Messrs. Mam- 
xmring and Co., 130 bales of Porto Rico tobacco of 
Messrs. Scotty Burn, and Co., at 19^/. lb., at landing 
weiglits, with customary allowances, payable by their 
acceptance at two months. Brandon and Sons.’’ 


When the tobacco arrived in Holland, Gcvei's and 
Co. refused to receive it, and brought an action against 
the Plaintiff: the Defendants were applied to, to furnish 
the Plaintiff, on that occasion, with a defence to the 
action. It was proved, that the tobacco was of very 
bad quality; it was old, mouldy, and had the dry rot. 
For the Defendants, it was objected, that the action 
ought to have been brought against Scott, Burn, and 
Co. ; and also that, as the bought-note did not describe 
the tobacco as best Porto Rico tobacco, but only as 
Porto Rico, the Plaintifl‘ had notice of the quality, and 
had acquiesced. Burrough J. thought the action w^as 
well brought against the Defendants; and that although 
the bought-note was not so full as the order, yet, that 
it was not inconsistent with it, and tliat the omission 
might be supplied by cvideiicc. As to the measure of 
P 4 ' damages, 
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v> 

Brandon. 


damages, he was of opinion, that the Plaintiff was 
entitled to recover the damages and costs of the former 
action. The jury accordingly found a verdict for the 
Plaintiff, for the amount of those costs and damages. 


Cojpley Serjt. had obtained a rule nisi for setting aside 
this verdict, and having a new trial ; first, because this 
action would not lie against the Defendants ; secondly, 
because the receipt of the bought-note by the Plaintiff 
was an acquiescence ; and thirdly, if the Plaintiff was 
entitled to recover, he was only entitled to the differ, 
ence in price between good &nd bad tobacco. 


Lem and Best Serjts. now shewed cause. The first 
question is, whether the Plaintiff may sustain an action 
against Brandon and Co. or must sue Scotty JBvrn^ and 
Co. ; but the Defendants have not furnished the Plain- 
tiffs with any cause of action at all against Scotty Burn^ 
and Co., and they are not in fault as to any one. [,DaL 
las J. What privity of contract is there between the 
Plaintiff and Scott, Burfi, and Co. ?] It is not con- 
tended, that a broker is to be an insurer of the quality 
of what he buys, but that he must have competent skill, 
and exercise it. Here the Defendants cither had no 
skill, or if they had, they did not exercise it ; for it was 
in evidence, that the tobacco was so bad that even a 
common labourer in the warehouse saw the defect, and 
if any one had bent a roll, the rottenness of the inside 
would have been instantly discovered. As to the 
bought-note, that is not the contract between these 
parties ; it only states what the contract was between the 
Defendants and Scott, Burn, and Co. ; and there is no 
pretence for saying, that the Plaintiff having given 
orders in the most express terms to buy the best Porto 
Rico tobacco, is to be taken to have waived all direc- 
tions as to the quality, because the Defendants shew him 

that 
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that they have purchased Porto Rico tobacco. The 1818. 

Defendants admitted, over and over again, that the 

. . , ! , , • . 1 , 1 Mainwaring 

order was to buy the best, and they insisted that they 

had bought the best ; they never put it, as they do now, Brandon, 
that they were justified in buying inferior tobacco. It 
is completely made out, that the Defendants have dis- 
obeyed their orders. As to the remaining question, the 
Defendants want to throw the tobacco on the Plaintiffs’ 
hands, and to pay only the difference in price; but they* 
are not entitled to do so. They have not bought the 
article which the Plaintiff ordered; it has not been 
acceptec^ therefore, it is still theirs; it has always been 
open t6 W^m to take it ; and no order from the Plaintiff 
is necessary for that purpose, but if it is, the Plaintiff 
is willing to give it. At all events, the Plaintiff is not 
bound to take the tobacco, for it never was his ; he was 
merely the correspondent and agent of Gevers and Co., 
and it is not the property of Gevei'S and Co., for it is 
not what they ordered. 

Copley Serjt. in support of the rule. It has been 
said, that there is no contract between the Plaintiff and 
Scotty Burn, and Co. ; but that is not the case, for the 
goods were not bought by the Plaintiff of the Defend- 
ants, but of Scott, Burn, and Co. The contract is be- 
tween the Plainti^ and Scott, Burn, and Co., and is for 
Porto Rico tobacco: that imports nothing more than 
Porto Rico tobacco of merchantable quality : the Plain- 
tiff accepted that contract, and must be bound by his 
own acceptance, thus waiving his former order, not by 
the act of Brandon and CoJ| but by his own act. Had 
the Plaintiff objected at the time, the goods would never 
have been delivered ; the Defendants would have gone 

O 

back and rectified the error ; but now, they have a right 
to say, that the Plaintiff has waived his former instruc- 
tions, and must be taken to have adopted this new con- 
tract. 



206 


CASES IN HILARY TERM 

1818. tract, and to have received the goods upon it. It is DQt 
pretended, that these goods disagree with the contract 
Mainwauing Burn, and Co., and if they are not liable to 

Bkandon. an action, d fortiori, the Def'udants, as brokers, cannot 
be. It would be an extreme hardship if a broker were 
liable, even if the article did not agree with the con- 
tract j even in that case, the action must be brought 
affainst the vendor, and not against the broker. If the 
► principal can pay, the Plaintiir receives no injury: if he 
canjgDt, then the Plaiiitifl* may sue the broker. The 
broker can maintain no action against the vendor ; it, 
therefore, would be an extreme hardship if the Plaintiff 
could sue the broker in the first instance. I®®e next 
place, the measure of damages is wrong. ‘If the De- 
fendants’ negligence has injured the Plaintiff, the degree 
of injury he lias received isS the measure of damages. If 
the tobacco had been the Defendants’, it might be 
thrown back upon them, but it cannot be thrown back 
upon those who never were owners of it. It never was 
the Defendants’. The Plaintiff possesses an article 
which belonged io Scott, Burn, and Co., and is now his 
own. The Defendants may be liable for the difference 
in price between good and bad tobacco, but that does 
not satisfy the Plaintiff ; he wants to throw the tobacco 
on the Defendants, and requires payment for the whole 
value. \_B'urrvugIi J. By the negligence of the De- 
fendants, a certain sum of money has been recovered 
against the Plaintifli whose correspondent repudiated 
the contract altogether, and the Defendants refused to 
deiend that action.] llie Defendants were not bound 
to defend ; they might keep^ aloof, and say, they would 
j)ay in money w hatever loss they miglit have occasioned. 
The only measure of damages is, either the diflerence 
between the relative prices of the article in the London 
market, or between the relative values in the market in 
Holland, and does not depend on the subsequent dete- 
rioration 
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Horation of the goods. The Plaintiff is, therefore, en- 1818. 

titled to the jud foment of the Court. ^ 

® Main WARING 

*v, 

DaIwLAS J. After stating the facts of the case. It Brandon. 
would be very hard if a merchant employed to buy 
goods, and employing a broker of the first character, 
should be answerable for the negligence of that broker. 

It was proved, that the broker might have examined the 
tobacco in bulk, and that if he had done so, he would 
have been convinced that the tobacco was not M^rlo 
Rico tobacco of the best quality. In fair and regular 
dealin gs if the Defendants coiild not have purchased 
Porto tobacco of the best quality, they ought to 
have said, that they had not been able to buy tobacco of 
that quality, and that they had bought that which was 
inferior. It has been said, that Por to Rico tobacco of 
the best quality, is of a jiescription known in the market 
as distinguished from the inferior tobacco. So also, is 
the price known in the market ; and, taking the price 
and the name together, it would have appeared to the 
Plaintiir as the best, and it cannot be considered that 
the bought-note is a waiver : that note is ambiguous, 
but the ambiguity is explained by the price, and it 
amounts to a representation of having been bought as 
of the best quality. Both of these parties arc agents ; 
and, as the ultiipate purchaser had a right to recover 
against the Plaintilf, so has he the like right to recover 
against the Defendants. I am of opinion, therefore, that 
this action is properly brought. As to the other ques- 
tion, whether the measure of damages has been properly 
taken, the Court will consider, and hereafter deliver 
their opinion. 

Park J, and Burrougii J, concurred. 


The 
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The next day, Dallas J; delivered the opinion of 
the Court, that the measure of damages ought to be the 
damages and costs recovered in the action against the 
Plaintifl) the Plaintiff undertaking to assign the tobacco 
to the Defendants, or to sell it, and account to the De- 
fendants for the produce. 

Rule discharged. 


Feb. ii. Glyn, Bart and Others v. 


The Plaintiffs 
declared that^ 
in consider- 
ation that they 
would lend to 
S. and Co. 
5000/., the 
Defendant 
promised to be 
answerable for 
the same ; that 
they did lend 
the said sum> 
whereby the 
Defendant be- 
came liable. 
The form of 
the guarantee 
was, that the 
Defendant 
would be an- 
swerable to the 
this was given, 


yjSSUMPSIT on a guarantee. The first count of 
the declaration stated, that on the Jst 1815, 

in consideration that the Plaintiffs, at the request of 
tlie Defendant, would lend and advance to certain per- 
sons using the stile and firm of Spitta^ Moiling^ and 
and Co., divers large sums of money, amounting to 
5000/.; the Defendant undertook, and promised the 
Plaintiffs that she would be answerable for, and re-pay 
to the Plaintiffs the said sums of money, to the extent 
of 5000/., when she should be thereto requested. And 
the Plaintiffs averred, that they did lend and advance 
to the said Spitla^ Moiling^ and Co., divers sums of 
money, to wit, 5000/., and by reason thereof, the 
Defendant became liable to answer for, and pay to the 

extent of 5000/. for the use of the house of S. and Co. At the time 
S. and Co. w'cre indebted to the Plaintiffs in a considerable sum of 


money, for which the IMaintiffs held a promissory note, drawn by S. and Co., and 
other bills, as a security. On receiving the guarantee, the Plaintiffs cancelled the 
note, and delivered up the bills which they held. S. and Co. then delivered those bills 
back again to the Plaintiffs, together with a new promissory note, but no money 
passed : Held, that the guarantee only contemplated future loans, and that the 
transaction did not amount to a loan of money so as to charge the Defendant. 


Plaintiffs 
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Plaintiffs the said sums of money. There were three 
other special counts on which nothing turned, and the 
usual money counts. Plea, the general issue. 

The cause was tried before Dallas J. at the London 
sittings after Michaelmas term, 1816, when a verdict 
was found for the Plaintiffs for 5000/., the amount of 
the damages hud in the declaration, subject to the 
opinion of the Court, on a case of which the following 
is the substance. 

The Plaintiffs are bankers in London^ and iflklhe 
year 1815, and for some time previous therctSf^the 
house of SpittUy Moiling^ and Co., who then carried on 
businea|#s merchants in LonUon^ kept a banking ac- 
count with the Plaintiffs. The Defendant is the aunt 
of Frederic and Godfrey Moiling^ two of the persons 
constituting the firm of Spittd^ MoUingy and Co., and 
had from time to time made advances to a considerable 
amount in aid of Spiltcif Moiling^ and Co., and to meet 
various embarrassments of that house. In October^ 
1814, a loan of 10,000/. was made to Spitta^ MoUing<, 
and Co. by the Plaintiffs, as security for which, the 
Plaintiffs received from them their promissory note, 
payable on demand for 10,000/., and bills of exchange 
to the amount of 3491/. 6s. lid., which bills were 
afterwards paid, and on the 2nd May^ 1815, Spitta^ 
Mollhig^ and Co., as a further security for the sum of 
6508/. 13s. Id., file balance of the 10,000/., deposited 
with the Plaintiffs two bills of exchange accepted by 
Ferdinand Moller of Konigsberg^ amounting together to 
3528/. 16s. 2d., but which last-mentioned bills did not 
become due until after the 24‘th of May 1815. 

On the 3d May^ 1815, the Plaintiffs discounted for 
Spitta^ Mollingi and Co. their draft on the Plaintiffs 
for the sum of 2733/. Os. 4d. for a limited period, viz. 
until the 11th of the same month, upon the specific 
security of two bills of exchange, amounting together 

to 
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to 2833/. 0s> 4;(L^ but which last-mentioned bills did 
not become due till after the 24th May 1815. 

On the 13th May^ Sjpitta^ Moiling^ and Co. had 
over-drawn their cash account with the Plaintiffs 
2103/. 185 . lOfif., and being pressed by the Plaintiffs for 
j)ayrnent of, or further security for, the debts due to 
them, deposited with them seven bills of exchange, 
amounting together to 2767/. 135. 7d., but which bills 
did not become due until after the said 24th of May* 

the same month of May^ and previous to the date 
of ili Defendant’s letter of* guarantee hereafter men- 
tioned, the Plaintiffs being under the said advances for 
Spilta^ Moiling^ and Co., and their accounts ^ %ith the 
Plaintiffs being in a very unsatisfactory state, and the 
Plaintiffs having reason to believe that Spitta^ Moiling^ 
and Co. would want further advances, insisted on pay- 
ment of the same sum, then due by Spilt Moiling^ and 
Co., or oil having further security. On the 16th of the 
same month of May^ the Plaintiffs sent for Frederic 
Moiling, and suggested to him the procuring of the se- 
curity of the Defendant to a limited extent ; and an ap- 
pointment was then made for a meeting to take place on 
the 21 th May, 1815, between Frederic Moiling and one 
of the Plaintiffs, for the jmrpose of adjusting the ac- 
count between them, and arranging such security as 
should be satisfactory to the Plaintiffs, and an induce- 
ment to let Spilta, Moiling, and Co. hate sucli accommo- 
dation of money, by way of loan, as their necessities 
should require, and as the Plaintiffs should think fit to 
make. On 16th May the Plaintiffs sent the following letter, 
dated Jj^ndon, May 16, 1815, to the Defendant: So 
many communications have passed confidentially be- 
tween yourself and some of our firm, upon the concerns 
of the house in Lawemc Pountney Lane, that we feel 
no hesitation in addressing you on the subject. From 
the long-standing connection, we feel every disposition 

to 
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to assist them with advances of money, but at the same 
time, we must require to have good security for what we 
do ; and as foreign remittances are now very much in 
arrear, and they require ready money for the transaction 
of their business here, we beg to submit to you the pro- 
priety of our having a guarantee for the assistance af- 
forded them by this house, which, we trust, you will have 
no hesitation in giving to a limited extent, say to the 
amount of 5000/. A letter to the effect of that written 
on the other side, by post, will suflPice, and wc^iall 
thank you for an early answer.” The form of tlfi^ua- 
rantec mentioned in that letter was in the following 
terms : Gentlemen, I have to olfer you my guarantee 
for the transactions in the account of Messrs. S^ntta^ 
Moiling^ and Co. with your house, to the extent of five 
thousand pounds. I am, &c.” 


1818. 

Glyn 


V, 

IlKRTEL. 


This letter was addressed to the Defendant at Ba/Zi, 
but she being at Clifton when it arrived, did not receive 
it till her return to Bath on the 19th, when she sent to 
the Plaintiffs the following answer, dated May 19, 1815 . 

I am this moment returned from ClifUm^ and the post 
is just going; I have only time to say that I will be an- 
swerable for the extent of 5,000/. for the use of the 
liousc of Sjntta, Moiling^ and Co.” The plaintiffs re- 
ceived this answer by the post on the 20th, and befoi-e, 
and at the time df its receipt, Spilta^ Moiling^ and Co. 
had overdrawn their cash account with the Plaintiffs, 
(including the amount overdrawn on said 13th of Mayf) 
22121, 16s. lOd. ; the debit side of their account 
amounting to 134,282/. 1^. Id., and the credit side to 
132,069/. 4s, 3d. No transactions took place between 
Sjntta, Moiling^ and Co., and the Plaintiffs, in conse- 
quence of the receipt of the Defendant’s letter of guar- 
rantee, till the 24th of May, and the debts due from 
Spitta, Moiling, and Co. to the Plaintiffs were the same on 

that 
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1818. that day as when the letter of guarantee was received, 

^ ^ and were as follows : ; 

GtVN 

llERTEL. Balance of the loan of 1 0,000/. advanced 

in October 1814? - . - - 6508 13^ 1 

Interest thereon to 24 th stated in the 
schedule in two sums, viz, - 79 4? 10 

66 17 3 

146 2 1 

Loan on a cheque discounted from 8rd to 

lyh Mcty^ 1815, but not then paid off 2733 0 4? 

Interot thereon from llth to 24th May - 4 17 4 

Cash account overdrawn J[including 2103/. 

185. 10</. overdravrn on 13th of May) - 2212^ 16 10 
Interest on sums overdrawn from llth to 

24th of May - - - 3 15 1 

Total debt due to the Plaintiffs ^11,609 4 9 

As a security for this debt, the Plaintiffs, at the date 
of the letter of guarantee, and on the 24th of May^ held 
the following bills : 

Two bills on Moller^ deposited the 2nd 
May^ 1815, as a security for 6508/. 135. 

Ir/., the balance of the note of 10,000/. 
amounting together to - • 3528 16 2 

Two bills deposited 3rd May^ 1815, a% a 
security for 2733/, Os. 4c/., the amount of 
the cheque then discounted, till llth 
May^ amounting to - - 2833 0 4 

Seven bills deposited 13th May, 1815, as 
a further security for the debt then due 
to the Plaintiffs, (one of which was the 
bill on Lange for 2102/. 1 5s. 7d. after 
mentioned) amounting together to - 2767 13 7 

Total securities held by the Plaintiffs ^9129 10 1 

On 
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^ On the 24th Mdy^ a meeting took place at the bank- 
ing house of the Plaintiffs between the Plaintiff^ Charles 
Mills^ and Frederic Moiling^ in pursuance of the ap- 
pointment before mentioned, for the purposes stated 
at the time of making the said appointment, at which 
meeting the Plaintiffs discounted for Sjntta^ Moiling^ 
and Co., the two bills deposited on the 3rd May^ 
amounting to 2vS33/. Os. 4d., six of the seven bills 
deposited on the 13th May^ amounting together to 
6*64/. 18s. and twelve other bills amounting togeth|r to 
3080/. 135. Sd., which Frederic Moiling brought^ With 
him on that day to be discounted, and placed the sum of 
65781. II s. 7d., the amount of the said twenty bills of 
exchange, to the credit of the cash account of Spilla, 
Moiling^ and Co., with the Plaintiff, and debited the 
same account with the sum of 63/. 145. 9d., for the dis- 
count of the said twenty bills ; and all the said twenty 
bills were subsequenily paid as they became due. At the 
same meeting, Frederic Moiling^ on behalf of the firm 
of Syitta, Moiling^ and Co., drew a promissory note to 
the amount of 6500/., payable on demand, in favor of the 
Plaintiffs. Charles Mills then handed to Frederic MoU 
ling the said two bills of exchange for 3528/, 16.9. 2r/., 
accepted by Ferdinand Mollci'^ (which had been dejx)- 
sited with the Plaintiffs on the 2d May^ and then re- 
mained in their hands as a security for the said sum of 
6508/. 135. Id.) ; ‘and the said letter of guarantee of the 
Defendant, (w^hich had been received by the Plaintiffs 
on the 20th May^ and had ever since remained iii their 
hands, as before stated,) for the purpose of being in- 
closed by him in a letter, specifying on what account 
such securities were deposited, as it was customary for 
the house of Spitta^ Moiling^ and Co. to do, when they 
deposited securities with the Plaintiffs ; and Frederic 
Moiling accordingly, whilst he was in the Plaintiffs' 
VoL. VIII. Q banking- 


1818. 

GlYn 


V. 

Hertel, 
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banking-house with Charles MillSf wrote the following 
letter to the Plaintiffs, dated the 24th May, 1815, and 
inclosed therein the said two bills of exchange, accepted 
by Ferflhunid Moller^ and the Defendant’s letter ol 
guarantee. 

“ Enclosed we beg to hand yon two bills 2000/, dated 
15th 4/^n7, four months; 105. 2d., 16th Aprilf 

four and a half months, on T\ Mollev^ Konigsberg^ and a 
letter from Mrs. A. Hcrlel^ guarantee for 5000/. which 
we deposit with you as a col>ateral security against our 
note for 6500/. from this date.” 

Frederic Moiling also, while he was in the Plaintiffs* 
banking-house, drew, in the name of the house of Spitta^ 
Mulling^ and Co., a draft on the Plaintiffs to the amount 
of 0508/. 1 35. 1 d., being the balance due on the promis- 
sory-note of Ociobevy 1814, in lavor of the Plaintiffs, 
and which draft he gave to Charles Mills with the 
promissory-note for 6500/., and the said letter of the 
2^1111 with the inclosurcs. ’Fhe Plaintiffs there-* 

upon placed the said sum of 6500/,, the amount of tlie 
new’ promissory-note, to the credit of the cash account 
of Spilla^ Moiling^ and Co., w ith the Plaintiffs, and the 
old promissory-iiuie of October 18M, w\as thereupon 
cancelled; and the Plaintiffs delivered up to Spitta^ 
Moiling^ and Co. a bill of exchange accepted by J. W, 
Lange^ for 2102/. 155. 7d., w hich had been deposited on 
the 13th of A/ay, as a collateral security for past ad- 
vances, and wliich bill the Plaintiffs did not choose to 
discount. This bill w'as the only security then remain- 
ing in the hands of the Plaintiffs for the debt due before 
the 21th A/oy, except the two bills of exchange for 
3528/.^ 165, 2d. which ha#been again deposited, as be- 
fore stated, us a security for the new promissory-note. 

19 The 
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The Plaiiitiffe then debited the account of Spiita^ Moi- 
ling^ and Co. with the several sums of 2733/. O5. 4fd., the 
amount of the draft of the 3d May; 63/. Hj. 9c/. the 
amount of the discount of the twenty bills of exchange ; 
6508/. 18s. \d. the amount of the draft of the 24th 
May^ for the balance of the note of October ^ 1814 ; and 
four several sums, making together 154/. 1 4s. 6c/. the 
amount of interest due to the Plaintiffs up to the 24th 
Mayy on the several advances made by them, making ^ 
together with the sum of 2212/. 1 6s. lOc/. the amount of 
cash over drawn, the sum of 11,672/. 19s. 6c/. to the 
debit of Sjnttay Mollingy and Co. 

No money passed in the course of tliis trans- 
action. The difference between 1 1,609/. 4s. 9c/., the 
debt due to the Plaintiffs before the 24th May^ 
and 13,073, 11s. 7c/., the amount of the two sums 
credited to Spitta, Mollingy and Co, on that day, viz. 
1469/. 6s. iOc/. was applied as follows, viz. 63/. 14s. 9c/., 
part thereof in satisfaction of the said discount of 24th 
Mai/y and 1405/. 12s. Ic/. residue thereof was paid by 
the Plaintiffs to the order of Spiff Oy Mollingy and Co. iu 
consequence of ilrafts drawn by the latter in favor ol’ 
various persons, between tlie 24th May and the lOth 
Junc^ 1815, inclusive. Cash payments to a con- 
siderable amount were made and received by the 
Plaintiffs, on the general account-current of SpittOy Mol'^ 
litigy and Co. with them. It appeared by a copy of the 
ledger, annexed to the case, that between those last- 
mentioned days the account of Spittay Mollingy and Co. 
with the Plaintiffs, after allowing credit to Spittay Mol- 
lingy and Co. for the sums of 6578/. I \s, 7(1, and 6500/. 
as cash, and including, on the debit side of the account, 
the old debt of 11,609/. 45. *Jd, due to Plaintiffs before, 
the guarantee was over-dra^ on the 28th Mayy 181.5, 
to the amount of 445/., and on the 29th Mayy the 

Q 2 further 


Hertei. 



CASES IN HILARY TERM 


furthjer sum of 286/., making the whole amount over- 
drawn on the said 29th May, 681/. 

On the 30th May the Plaintiffs discounted for Spitto^ 

Moiling, and Co. bills to the amount of 2935/. 45. 4df., 

and carried that sum to the credit of their cash account, 

(debiting the account with 19/. I 65 . \d,, the amount ol 

the discount on such bills), by which the said cash 

balance of 681/. was paid; but towards the close of 

«that day, Spiita, Moiling, and Co. having drawn 

drafts upon the Plaintiffs to an amount exceeding the 

sum standing to the credit of their cash account by 

332/. IO 5 . 2J., one of the Plaintiffs sent to Fredetic 
* 

Moiling, telling him, that the account was rather over- 
drawn, and that the Plaintiffs must have money paid in ; 
and thereupon Frederic Moiling gave the Plaintiffs a 
draft upon Smith, Payne, and Co. for 350/., which was 
paid, and carried to the credit of the cash account of 
Spitta, Moiling, and Co. On the 10th June, 1815, on 
which day the house of Sjntta, Moiling, and Co. stopped 
payment, the balance of the cash account of Spitia, Mol-^ 
ling, and Co. with the Plaintiffs, considering the said sum 
of 6500/. as cash, was in favor of Spitta, Moiling, and 
Co. 42/. 185 . \d. 

The two bills for 3528/. 16s. 2d, had been duly paid, 
which, together with the balance of 42/. I 85 . Id., being 
deducted from the said sum of 6500/., the amount of 
the promissory-note of 24th May, 1815, left a balance 
remaining due from Spitta, Moiling, and Co. to the 
Plaintiffs, in respect of the said sum of 6500/. of 2928/. 
5s, 9d., which the Plaintiffs claim of the Defendant, with 
158/. Ms. 4d. for interest thereon to the 1st of March, 
J816, making together 3087/. Os. Id. 

Before the letter of guarantee was sent, the Plaintiffe 
had discounted for Spitta^ Moiling, and Co. bills to the 
amount of 32,698/. 75. Id. which had not then become 

due. 
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due, all of which had been since duly paid, except a bill 
of exchange accepted by one Grellett^ and endorsed by 
SpUtUf Mollingy and Co., for 1235/. lOs. 10^. which was 
discounted by the Plaintiffs on the 17th Marchy 1815, 
and became due on the 18th Ju7ie^ 1815, when it 
was dishonoured, and Spitta, Moiling^ and Co. became 
indebted to the Plaintiffs in the sum of 4322/. lOs. 1 Id., 
being the amount of the balance of 3087/. Os. Id. and 
the bill on GrcUett taken together, and which sum of* 
4322/. 105. I Id. the Plaintiffs claimed of the Defendant. 

The Plaintiffs had pi’oved their debt under the com** 
missioh of bankrupt issued against SpittUy Mollmg, and 
Co., and had received three dividends thereon, amount- 
ing together to 65. Id. in the pound. 

The question for the opinion of the Court was, whe- 
ther the Plaintiffs were entitled to recover from the De- 
fendant the said sum of 4322/. IO 5 . lid., deducting 
therefrom the dividends received under Spitia and Co.'s 
commission, or any, and what part thereof. 

If the Court should be of opinion that the Plaintiffs 
'were entitled to the said sum, or any part thereof, the 
verdict to be entered accordingly. 

If the Court should be of opinion that the Plaintiffs 
were not entitled to recover any thing, a non-suit to be 
entered. 

The case was argued in the last term. 

Bosanqttet Serjt. for the Plaintiffs. The material fact 
is, that the sum of 11,609/. 45. 9d. was due previously 
to the 24th Map, and it also appears, in the latter 
part of the case, that the sum of 4322/. 105. lid. is 
now due to the Plaintiffs. It is, therefore, necessary 
to explain how the account in the ledger appears to 
be 42/* in favor of Spitta and Co. Grellett^ bill may 
be laid out of consideration for the present, and the 
Plaintiffs' claim may’ be considered to be for the ba- 

Q 3 lance, 
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18 IS. lance, independent of that. The cash over- drawn, the 
loans, and the interest, make up the sum stated as 

CrLYN *“ ■ 

11,609^. 45. 9^/. There was nothing extraordinary in 

HEiiTiix. Itliis transaction. The only sums which appear in the 
common ledgel- are the sums paid and drawn in the or- 
dinary banking account. The parties meet, and these 
loans are brought into account, and Spitta^ Moiling^ 
and Co. give a note for 6500/., wldch is merely a 
» voucher authorising the bankers to enter in the banking 
account that which was before a mere private transaction 
between the parties. It is not contended, that any part 
of this money due before the 24th May^ is to be taken 
as money advanced afterwanis. The amount of the 
drafts on, and subsequently to, the 24th May, inde- 
pendently of the old debt, was upwards of 1 1,000/. This 
is wholly exclusive of the monies paid before that day. 

On the credit side there is a promissory note for 6500/. 
which has not been paid. It is a very common practice 
for bankers, if a bill or note is delivered by a customer, 
which is not yet paid, to credit the customer with the 
amount, and if the bill becomes dishonoured, to debit 
him ivitli the bill unpaid, and so correct the account. 
The two bills of exchange given that day as a security for 
the 6500/. were paid, but the balance between the two 
bills and llie 6500/. was not pxud; that balance never has 
been paid, and still remains due. That sum, then, is 
to be deducted from the credit side of the account. It 
k admitted, that payments l)ave been made sulfficient to 
cover all the payments prior to the 24th May, and 
also all subsequent payments, except the balance the 
Plaintiifs claim, and they have a right to apply the pay- 
ments of the credit side of the account to satisfy such 
part of the debit side of the account as they please. 
Kirby v. Duke of Marlborotigh. (a) In that case, Co* 


i Maul, cr i£. 


burn 
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burn was indebted to the Oj^brd bank. The Duke of 
Marlborough being applied to, gave security to the Ox^ 
ford bank for 3000/. to be advanced to Coburn \ the bank 
advanced him much more than 3000/., and Coburn pai(^ 
the bank more than 3000/. One (|uestion was, whether 
that was a continuing guarantee, which does not apply 
here. The Duke also contetidcd, that the bank was 
bound in equity, to apply their first receipts to relieve his 
guarantee : bujt?St?ivas held otherwise ; and that the bank 
might first relieve themselves, and sue the Duke for the 
balance. Bosanquet v. JVrdify (a) is a still stronger case. 
There, Becchcrqft had been a partner in two banks. 
The surviving partners of BcechcroJVwx the London bank, 
sued the surviving partners of Beechcrqft in the country 
bank. It was urged, that they were tenants in common 
and could not sue, to which tlie other side agreed ; but 
they said, we will apply the payments since Bccch^ 
crqft\ death, to the balance against him in his life, and 
sue for the balance accrued since his decease. Peters 
V. Anderson {h\ is also in point. Here then, is the 
whole question. The Plaintiffs say they will apply all 
Spitta^ Mollifig, and Co. have paiil in, to the credit of 
the antecedent debt, and will sue the Delendant on her 
guarantee, for 5000/. The Plaintiffs do not want the 
aid of that which was clearly the intent of all the 
parties, viz. that the credit of the Defendant should be 
applied to discharge the balance then owing. It may be 
asked what benefit Spilta^ Mollingy and Co. have had ? — 
A very great benefit: tlicy were fldling. In the end of 
May tho Plaintiffs found they must hold their hand; 
they found that payments were made, but how ? 
Spittay Mollingy and Co. puiil in bills; for them they 
got cash ; if the bills turned out solvent, well ; if bad, then 


Hkrtei;. 


(a) AnU-f vi. 597. .V. C, z Marshy 319. 
{i) Ant^ V. 396. aV. C. i Marsh) 238. 
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it became a cash advance; and by these aids Sj}ilta 9 Mol^ 
ling^ and Co, would have struggled through their diffi- 
culties, but for unforeseen events elsewhere. Now, as to 
GrelleU^^ bill, it was lodged with the Plaintiffis, and*S^///<z, 
Moiling^ and Co. had credit for it. It was not payable 
until Spitta^ Moiling^ and Co. stopped payment, but 
afterwards it increased the debt; they still owe it; it 
was a credit which they had then, which they ought not 
to have had. Even admitting that it was discounted 
before the 21th May^ that it was a debt before that 
time, yet it only increases the baljince due on the 
.24th May: but, if it be so, it only requires the 
Plaintifls to apply to th6 discharge of that antecedent 
debt, 1235/. more of the 20,000/. which have been paid 
since the 24th May, If it be a debt arising since 
the 24th May^ d fortiori^ it is within the guarantee. 
But, sujiposiiig for any reason whatever, these sums are 
not to be recoverable, yet, at all events, there is a 
balance of 1400/. and upwards. \_Dallas J. It is not 
at all disputable, that it is a prospective guarantee. I 
thpught at the trial that it was merely prospective, and 
think so still.] 


Hiillock Serjt. The cases cited only apply to cases 
founded on similar facts. The only question is, whether, 
under all the circumstances, there was that sort of 
advance subsequent to the guarantee }vhich the instru- 
ment contemplated ? The declaration and its language 
are very material. The declaration states, that in con- 
sideration that the Plaintiffs would lend to Spitta^ MoU 
ling^ and Co. divers sums amounting to 500oi, the 
Defendant undertook to repay the Plaintiffs the said 
;sums to the extent agreed upon, to wit, 5000/. The 
consideration is palpably a future loan. No part of the 
case shews, that from the -date of the guarantee a 
shilling was advanced to Spitia^ Moiling^ and Co. The 

question 
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question is not, whether Spitta^ Moiling^ and Co. were ^ 1818. 
indebted to the Plaintiffs in 4000Z. and upwards ; but " 

whether in point of law the Defendant is liable to the v. 
debt. The Defendant’s liability is not to be sought for Hertbl. 

in the extent of the debt of Spitta^ Moiling^ and Co., 
but in the extent of her own engagement on the 24th 
May ; the sole object of the Plaintiffs, having got this 
guarantee, was, to make the Defendant answerable for 
a bye-gone debt. It is now contended, without anjt 
foundation, that a new promissory-note for G500/. 
will extinguish an old promissory-note for G500Z. 

It would have been desirable if the Plaintiffs had 
intended to get a guarantee for bye-gone transac- 
tions, and it would have been no more than candid 
in them, to have apprized the Defendant of the 
balance then due. A guarantee is materially affected 
by the circumstance of its being a security for a past or 
a future loan. If the Defendant had signed the guaran- 
tee which the Plaintifls sent her, they would have had a 
stronger case ; but she declines that, and says, I will 
be answerable for the extent of 50001 . for the use of 
Spittay Moiling, and Co.” According to the doctrine of 
Man^ield C. J. in loanee v. Girdler, {a) a guarantee is to 
be construed most strictly. It cannot be said that the 
intent of the Defendant by this answer was to make her- 
self liable for an old debt. Supposing all the trans- 
actions previous to the 24th May had not existed, 
would any one argue that the depositing of the bills on 
Moller on that day, and the giving of the promis- 
sory-notes, was a loan ? On that day 6508/. was 
due on a promissory-note given in 1814 for 10,000/., 
which had been reduced by payments, and then 
stood as a i^ecurity for the balance; two other bills 
for 3000/. had been also lodged with the Plaintiffs for 


{ a ) I N . R . 34. 


securing 
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IdlS. securing that balance: these two bills are handed 

- back to Moiling^ who lodges them again as a security 

for the old balance, and then the Plaintiffs say to him^ 
Hertel. i< jijow we have but your 3000/.” The fraxning of the 
latter part of the case is also worthy of attention. The 
Plaintiffs there state that they seek to recover the 
old balance. This puts them out of court, unless 
that clmnge of notes can be made a loan of money. 
But the cancelling an old note and giving a new one 
cannot be called a loan of money even to a principal, 
d fortiori^ not to a surety. A forbearance of an old debt 
is substantially different from a new loan, though both 
may be equally beneficial fo the principal. The whole 
question is, — has there been a loan of money ? And as 
the giving of a new note in consideration of the can* 
celling of an old one, docs not in law amount to a loan, 
the Defendant is entitled to the judgment of the court. 

Cur. adv. vuli. 


Dallas J. on this day having read the first count of 
the declaralion, and stated that the others were not to 
be distinguished from it in substance, proceeded to 
give judgment. 

'Flic action is, for money lent and advanced by the 
Plaintifls to Sjntta, Moiling, and Co., on the credit of a 
guarantee, proposed to be, and in fact given by the 
Defendant to the PiaintilfL 

Before coming to the substance of the case, it may be 
proper to consider the relative situation of the different 
(parties. The Plaintiffs are bankers, and have m.Hde 
from time to time advances upon different securities to 
the house of SpiUa, Moiling, and Co. The trans- 
actions, as stated in the case, begin with (^ctober, 1814, 
at which time a loan appears to have been made to 
Spitta, Moiling, and Co., of 10,0004, by the Plaintiffs, 
on the security of a promissory -note given by Spitta^ 

Moiling, 
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MijUingf and Co.) together with other securities they 
then held, but not to the full amount they had ad- 
vanced. From this time, down to 1815, different trans- 
actions took place between the parties; and in Maj/^ 
1815, the banking-house, taking alarm at the state of 
the account, compared wdth the securities they held, 
wrote to the Defendant, in substance informing her 
that they were in considerable advance to Spitta^ Mol- 
iing^ and Co.; and as foreign remittances came 
slowly, and as they foresaw that further advances of 
ready money would be necessary for them, proposed 
she should send her guarantee to the amount of 5000/., 
for the transactions between the two houses. 

The Defendant, who was a lady living in Gloucester- 
shircy does not appear to have had any interest in the 
transaction ; and it is to be observed, that no request of 
an advance to the house of SpittUy MoUingy and Co., nor 
any offer of security appears to have proceeded from her, 
but, that the proposal originated with, and proceeded 
Irom, the Plaintiffs themselves : owing to her absence 
from home when this letter was received, some little 
delay took place, and, on her return, a speedy answer 
having been pressed lor, she, without consultation (for 
aught that appeared) with any friaid or legal adviser, 
by the post of the same day sent off the engagement, 
on the faith of which the advances are stated to have 
been made, anfl which it is the purpose of this action to 
recover. It appears, however, that she had been in the 
habit of assisting the house before, by becoming security 
for different advances to relieve them from embarrass- 
ments ; her situation, therefore, is that of a mere gua- 
rantee, undoubtedly liable to the full extent of her 
engagement, legally considered, with reference to the 
terms of it, and connected with the facts of the case, 
but entitled to the application of the rule laid down in 

all 


1818. 

Glyn 


t;. 

IIertel. 
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1818. all such cases, namely, that as a security, the contract 
cannot be carried beyond the strict letter, and certainly 
not beyond the plain and manifest intent. I pass over the 
precise language of the guarantee proposed by the Plain- 
tiffs, and even the terms of it, as finally given by the De- 
fendant, referring to the statement of them in the case ; 
and for this reason, that if any doubt might have been 
raised, whether it had application to past transactions or 
to subsequent only, in which view the reading of each 
might have been material to aid a doubtful construction, 
yet, inasmuch as the action proceeds altogether on the 
fooling of the guarantee being prospective only, all 
other consideration is renacred immaterial. 

The declaration states, that in consideration that the 
Plaintiffs would lend and advance, the Defendant under- 
took to guaranty the sums so lent and advanced ; and 
it then avers, as, of course, it was necessary it should 
aver, that money was lent and advanced on the faith of 
the guarantee. lias there then been, on the security of 
the guarantee in question, any money actually lent and 
advanced ? It appears, that on the 24th three 

or four days after the receipt of the guarantee, it was 
deposited with the Plaintiffs by one of the Mailings^ and 
applied by the very terms of the letter inclosing it, to the 
specific purpose appearing upon the face of that letter ; 
that is, as a security, together with two bills amounting 
to 3528/. 166’. 2d., which, having been in the hands of 
the Plaintiffs as a security before, were handed over, or 
shifted from hand to hand, at the time ; that is to say, 
were delivered for the purpose of being re-delivered as 
a security for a new promissory-note of 6500/. which was 
given in lieu of an old note of the date of October , 1814, 
that is, upwards of six months previous to the guarantee; 
which old note, on their receiving the new one, was 
given up and cancelled ; and it is expressly stated, that 

no 
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no money whatever passed on that day in the course of 
these transactions between the parties. Now, what- 
ever may be the effect of a variety of circnmatances, 
which are considered as supporting an averment of 
money had and received, though no money had ever 
actually passed, the question may or may not be dif- 
ferent, as to a third party, and still more so, when that 
party stands in the situation of a surety, who can be 
liable only on the precise terms of her obligation, apply-, 
ing to it the strict construction of law. I merely advert to 
this distinction ; it will not be necessary to pursue it into 
detail, according to the view the Court takes of the case, 
the material and substantial question being, in effect, was 
there, as between the Plaintiffs and the Defendant, any 
money lent or advanced, or that which must be deemed 
equivalent to money lent and advanced, as against the 
surety, subsequent to the guarantee, and on the faith of 
the guarantee, by the house of the Plaintiffs, to Spittay 
Mollingy and Co, ? 

In the plain meaning of the thing, we all think 
the proper and obvious course would have been an 
advance of so much money, leaving the past trans- 
actions as they were, to be liquidated and adjusted by 
other means, or by the gradual progress of the other 
securities, or the advance of other funds of the house. 
It is manifest that this has not been the direct course of 
proceedings bet^veen the parties, nor do we think the 
indirect or ultimate result of those proceedings establishes 
the averment made in the declaration, according to the 
best construction we have been able to give them. They 
appear to us to consist in the interchange of existing 
securities, connecting the past with the present, so 
as to endeavour to give the guarantee a retrospective 
operation. Taking, therefore, the facts as we find 
them in the case, our opinion is, that the several 

trans- 


lBt8. 

Glyn 


V. 

Herteu 



2 ' 2 « ' 


CASES IN HILARY TERM 


181A 

Glvn 


Vm 

HfiKTEL. 


transactions do not amount to a loan and advance of 
money, so as to satisfy the words of the declaration, 
as between the parties themselves, and still less so, as 
against the Defendant ; applying the principles of law, 
she is entitled to have applied in the construction of the 
engagement into which she has entered. This relates 
as well to the transactions on the 24 th May as to the 
other subsequent dealings and transactions up to tiie 
^tinie of the stopping payment of the house of Spitta^ 
Moiling^ and Co. : we are therefore of opinion tliat a 
nonsuit must be entered. 

Judgment of Nonsuit. 


fVA. II. Dawson Demandant, Stocker Tenant, Brooke 

Vouchee. 


Precipe di- 
rected to the 
vouchee, 
amended by 
inserting the 
name of the 
tenant. 


writ of entr}', dedinius, and warrant of attorney 
were right, but the precipe at the head of the war- 
rant of attorney was, ‘‘ Command Brooke (the vouchee), 
“ that he render to Dawson (the demandant),” &c. 

0 

Htdlock Serjt. moved to amend this recovery, by 
substituting the name of the tenant /or that of the 
vouchee. 


Fiat, 
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18 1 «. 


Canham V. Rust. 


Ffi, ti. 


^OVENANT. The declaration stated, that by an A term for 
indenture dated the 4tli Augusi^ 1807, and made year^vasji- 
between John Canham^ since deceased, of the first pai% Plaintiff "• 
the Defendant of the second part, and Thomas Low$en^ testator, for 
of the third part ; after reciting, that John Canham * 

i ^ ® ium of money'* 

had contracted with the Defendant for the sale and the De- 

of certain lands for the sum of 420/., and that it had Cendant, in the 

been agreed, that part of the' said sum of 420/. should ^edfeove- 

be secured to be paid to John Canham in man- nantedwith 

ner thereinafter mentioned, it was witnessed, that in ^ execu- 
tors, adminM- 

consideration of 25/. to John Canham then paid, of trators, and 

the sum of 395/., intended to be secured to him in aswgns, to pay- 

manner thereinafter mentioned, John Canham did grant, ^ certafo day ; 

bargain, sell, and release unto Thomas Lo^Men^ his after that day, 

heirs, and assigns the said lands, to hold the same 

^ o ^ ing bequeath- 

unto Thomas Lcmten, his heirs, and assigns, to ed to the 

the use of Johfi Canham^ his executors, adminis- Plaintiff the 
, . « , o , 1 sum so secur- 

trators, and assigns, for the term of a thousand years, 

subject to the proviso thereinafter mentioned, and sub- pointed the 

ject to the said term, to such uses as the Defendant 

might appoint, and in default of appointment, to the executors. 

use of the Defendant and his v assigns for his life: 

^ cutor at seated 

with remainder to the use of the said Thomas Lmfen^ to the bequest. 

his heii's)' and assigns, during the life of the De- action 

feiulant, upon trust, for the Defendant and his nant, brought 

assigns ; with remainder to the only proper use of by the PlaintUT 

the Defendant, his heirs and assigns; and that in the 

that he was 

not entitled to sue as assignee; first, because the covenant was merely personal ; and, 
secondly, because the breach occurred in the testator's life-time. 


same ^ 
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V. 

Rust. 


same indenture was contained a proviso, making void 
the same term on payment by the Defendant, his heirs, 
executors, administrators, or assign^ to the said John 
Canham^ his executors, administrators, or assigns, of the 
said sum of 395/., with interest for the same, in manner 
thereinafter mentioned; that is to say, 25/. on the 25th 
Marche 1808, and 370/., with interest, on the 25th 
Marchi 1810: and that the Defendant, by the said 
indenture, for himself, his heirs, executors, and admi- 
nistrators, covenanted with John Canham^ his e:pcu- 
tors, administrators, and assigns, to pay the said sun/of 

395/. and interest, in the manner in the said indenture 

♦ 

mentioned for payment thereof. The Plaintiff then 
averred, that John Canham^ being so possessed of 
the said term of years, on the 9th of Jme^ 1813, 
duly made and published his last will and testament, 
and thereby gave and bequeathed to the Plaintiff the 
said sum of money, then due and owing to John 
Canham from the Defendant, and appointed Anthony 
South Canham and the Plaintiff executors of his said 
will, and on the 15th Novemhei'y 1814^, died, so pos- 
sessed of the said term of years, without luiving revoked 
or altered his said will with respect to the said be- 
quest; and, that on the Decemher^ 1814, Anthony 
South Canham^ and the Plaintiff, duly proved the will, 
and took upon themselves the execution thereof, and 
assented to the said bequest to the Plaintiff, where- 
by he was entitled to receive from the Defimdant the 
said sum of money. The Plaintiff then asSgned for 
breach, that the Defendant had not paid to John 
Canham^ his executors, administrators, or assigns, the 
said sum of 395/., but that, on the tontrary thereof, 
345/., part of the said sum of 395/., was due to him from 
the Defendant, together with 34/. 10s, for interest thereon. 

The 
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The Defendant having craved oyer of the will, to which, 
it appeared, the testator had added two codicils, plead- 
ed, first, that the said John Canham did not give or be- 
queath to the said Flaintilf the said sum of money, in 
the said declaration alleged to be due and owing to the 
said John Canham from the Defendant ; secondly, that 
the Plaintiff* did not become, nor was, nor is entitled to 
receive of and from the Defendant the said sum of mo- 
ney, in manner in the said indenture limited for the 
payment thereof, according to the said covenant of the 
DefeSclant, in the said indenture in that behalf con- 
tained ; thirdly, that the said Anihonij tiemih Canham 
and the Plaintiff’ did not asselit to the said bequest to 
the Plaintiff*; and, fourthly, that the said Anthony Sanik 
Canham alone did not assent to the bequest to the Plain- 
tiff*. On all these pleas issue was joined. 

The cause was tried before Gibbs C. J. at the last 
assizes for Norfolk^ when the assent of A. S. Canham^ 
the co-executor, was I’ully proved, ainl the Chief Jus- 
tice directed the jury to find for the Plaintifij subject 
to a motion in arrest of judgment, he having sued in his 
own name, and not as executor. Blosset Serjt., in the 
last term, had accordingly obtained a rule nisi for 
arresting the judgment. 


1818. 

Canham 


Rust. 


Lens Serjt. on a former day shewed cause. The 
question is, wherfier this is a mere personal covenant in 
gross, or whether it does not entitle the person who has 
the whole^tcrest, to sue. The testator bequeaths the 
sum due to him on the mortgage to the Plaintiff^ his 
executors, administrators, and assigns. Here the 
assigns being named, the law in Spcncerh case («) is appli- 
cable. The executors have, by their assent, divested 
this estate from^ themselves, and vested in the Plaintiff*. 


VoL. VIII. 


(a) 5 Rep. l6. 
R 


This 
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1618 . 


Cv\NHAM 


Rust 


This, then, is not a mere covenant in gross, and the 
Plaintiff may, therefore, bring this action, and is not 
bound to sue in the name of the executors. 


BLossct Serjt. in support of the rule. This is a direct 
bequest of the money, and not of the term, and the 
covenant docs not run with the land. A covenant by a 
publican to pay for beer during the lease of the public- 
,,1 jouse is collateral, and does not pass to the assignee. 
Godholt^ 120. That is a much stronger case than^this. 
Resides, covenant docs not lie by an assignee for a 
breach done before his time, Com 7 /ns' JJigest (a) ; and Oh 
the face of this declaration, it appears that the covenant 
was broken in the life-time of the testator, for it was to 
have l)cen performed on the 25 th March^ 1810 ; and on 
nonpayment on that day, there was a clear breach. 

Cur adv. vuU, 


On this day, DaUas J. delivered the judgment of tlie 
Court as follows : 

The question for the consideration of the Court is, 
how far the Plaintiff can avail himself of the circum- 
stances disclosed by his declaration. This depends 
entirely on the construction of the covenant made 
between the Defendant and the testator. The lead- 
iiig principles, as to the construction of covenants 
of this description, in which an assignee has or has 
not a right to sue or be sued, are laid do^>iii in 
err's case, and the resol u4ons there adopted have been 
recognized and established in the cases of Bally v. 
Wells ( 5 ), and G^ ay v, CiUhheriseiu (e) In 
case many diflerences were taken and agreed to re- 


(«) Covenant, B. 3. (c) T. 25 Geo. 3. B. R. MSS. 

(^) 3 Wills, 2$. Sel, N. P. 3d edit. 445. 

respecting 
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respecting express covenants, and covenants in law, and 
which of them ran with the land, and which were col- 
lateral, and did not go witli the land : it is, therefore, 
sufficient to advert to those cases for the rules of law, 
and the distinctions on which they are founded. It 
is quite clear that a personal covenant cannot be as- 
signed. It has been urged, that as the testator died 
possessed of the remainder of a mortgage term of a 
thousand years, that the Plaintiff might sue as his« 
assignee ; but we think there is no ground for saying 
he could do so, for on his death the remainder of the 
term vested in the Plaintiff and his co-executor. The 
sum due to the testator from the Defendant on the 
mortgage deed, was only bequeathed by the former to 
the Plaintiff^ no other interest was transferred to him. 
This, therefore, was merely a personal covenant, of 
which the executors alone could take advantage. The 
case in Godbolt is particularly applicable to shew that 
this was a collateral covenant; it has also been well 
observed by my brother Blossety that the covenant was 
broken in the life-time of the testator ; and the case of 
Lewes V. Ridge (a) determined that an Jissignee could not 
maintain an action on a breach of covenant before his 
own time. 

We arc therefore of opinion, that this action ought 
to have been brought in the name of the executors, by 
whom alone it could be maintained. 


1818. 

Canham 


V. 

Rust. 


Rule absolute. 


(a) Cro. Eliz. 863. 


END OF HILARY TERM. 
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ARGUED AND DETERMINED 


Court of COMMON PLEAS, 


OTHER COURTS, 


Easter Term, 

In the Fifty-eighth Year of the Reign of Geobgb III. 


Faulknek V. Emmett. 


April II* 


J^EST tSerjl. had, on a former day, obtained a rule 
nisi to sef aside the warrant of attorney given in 
this case, and the execution issued thereon, and to dis- 
charge the Defendant out of custody, on an affidavit 
stating that the Defendant had bccfl arrested at the suit 
of a third person, and was in custody of the Plaintiffi as 
sheriff’s officer at the time when the Warrant of attorney 
was given; and that no attorney, on his part, was pre- 
sent at the time of its execution. 

sent at the execution on 
II 3 CopAe^ 


If A,% under 
arrest at the 
suit of B»t 
gives to C, the 
sheriff’s offi- 
cer, in whose 
custody he is, 
a warrant of 
attorney for a 
debt due to 
C., such war- 
rant will be 
void, if no 
tomey be pre- 
the part of 
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1818. 

Faulkner 


n>. 

Emmett. 


Copley now shewed cause, and stated that the De- 
fendant had been arrested, and brought to the Plaintiff’s 
house as a place of safety; that the Defendant had been 
permitted by the Plaintiff to go away out of custody 
to sec his attorney; that the Defendant had stayed 
away for three hours, and on his return voluntarily 
proposed to the Plaintiff to give him a warrant of 
attorney for his own debt ; and that such warrant had 
.been executed without any solicitation on the part of 
the Plaintiff. He contended, that the meaning of the 
rules of Court («) was, that a sheriff’s officer should not 
take a warrant of attorney in the cause in which he had 
the Defendant in custody, and cited Smith v. Burlton 
where it was held, that a warrant of attorney given by 
a Defendant in custody, at the suit of one creditor, to 
another creditor, was valid, although no attorney was 
present. 


' Be$t Seijt., contra^ urged that the Defendant had 
been actually in the custody of the Plaintiff; and that 
the alleged liberty for three hours could not alter the 
case ; that the present question depended upon a rule of 
Court difierent from that upon which Smith v. Burltm 
was decided, and that therefore the rule ought to be 
made absolute. 


Dallas J. (After looking at the two' rules of Court) 
I admit that there is a distinction to be made between a 


Easter, is Car, 2,, K,K 
Hit, 14 & 15 Car. 3,, C. P., by 
which it is ordered, “ That no 
bailiff or sheriff's officer shall 
presume to exact or take from a 
Defendant in custody, by arrest, 
any. warrant to acknowledge a 
judgment, but in the presence of 
an attorney for the Defendant, 


who shall subscribe his name 
thereto, which warrant shall be 
produced when the judgment is 
acknowledged ; and that, if atiy 
bailiff or sheriff’s officer shall 
offend therein, he shall be severely 
punished. 

(b) I East, 241. 


warrant 



IN THE Fifty-eighth Year of GEORGE III. 


235 


warrant of attorney given to a Plaintiff at whose suit 1818 . 

the Defendant is in custody, and one given to a third ^ ' 

. , « . , , 1 . Faulkner 

person : in the first case, it may be extorted as the price 

of a release ; but, in the last, as he is in custody at the Emmett. 
suit of another, it will not procure his release. Still the 
question is, whether this warrant of attorney is not 
within the spirit of the rule; for an officer might exer- 
cise a great degree of undue influence, if he might extort 
this instrument. The words of the rule, in the gcne% 
rality of its terms, apply to this case; and it applies in 
principle and in reason. It was not sufficient that the 
Defendant went to consult his attorney : he ought also 
to have induced his attorney to have returned with him. 

No case has been cited restricting the protection of 
this rule of Court to a warrant of attorney given in the 
cause in which the Defendant is in custody ; but the 
case of Warakcr v. Gascoyne (a) is stronger than this. 

There the Defendant lodged at the officer’s house, 
within the rules of the Fleet ; and the Court held, that 
it was next to being in close custody ; for the officer, 
being surety to the warden, might deliver the Defendant 
into close custody at any time. Therefore I think this 
warrant of attorney should be set aside. 

Park J. concurred, {h) 

Rule absolute. 


(a) fr. Br. I»97. 

(^) Gibbs C. J. and Bur rough J were absent. 


H 4 
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SS6* 


isi^ 


J\prU 13. 


EtMSLIE * 0 . WiLDMAN. 


Where a ver- 
dict was found 
against a De- 
fendant, and a 
material wit- 
ness for him 
arrived on the 
following day, 
the Court re- 
fused to grant 
a rule for a 
new trial, be- 
cause no appll- 
cat^n had 
been made to 
put off the 
first trial. 


^HIS was an action on a policy of insurance on 
goods, Irpm Jamaica to Loyidon, The ship, during 
her stay at Jamaica^ had been so much exposed to the 
,heat of the sun, that her timbers had shrunk, and, 
shortly after she sailed on her voyage, she leaked, 
though there had been no storm or other prpbable cause 
of injury. After pumping^ the leak subsided, the ship 
made less water every day, and arrived at home in a 
sound state. The cargo, upon delivery, was found to 
be damaged. The question, at the trial, was, whether 
this loss arose from unseaworthiness or from the perils of 
the sea. The Defendant called no witnesses, but insisted, 
that he was entitled to a verdict on the Plain tiff ^s case. 
The jury found for the Plaintiff. 


Vaughan Serjt. now moved, that this verdict should 
be set aside, and a new trial granted, on the ground? 
that the captain, a material witness for the Defendant, 
had arrived on the day after the trial, who made 
affidavit, tliat the ship leaked so much on the day after 
leaving Jamaica, that he boro up for Port Afitonio, 
fearing he should founder, though the w^eather was fine, 
and there was no apparent cause of leaking. 

Gibbs C. J. In this^Tcase an action was brought 
against tlic Defendant, in whose option it w'as to apply 
to put off the trial, from the absence of a witness, on 
the usual terms. That he has neglected to do, and it is 
lit,, from justice to the Plaintifli to refuse the present 
application, because the Defendant would liavc an un- 
fair advantage, in knowing \vhat was the case intended 

to 
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to be set up on the part of the Plaintiff, and the evi- 
dence to be adduced in support of it. My Brother, 
Vaughan put the case on this ground, that the loss 
was occasioned, not by peril of the sea, nor by unsea- 
worthiness, but by the seams of the vessel being opened 
by heat, when the vessel grounded in harbour, on the 
retiring of the tide. But she mended in the course of 
her homeward voyage, and arrived perfectly sound. 
Looking at the case with this view, I see no reason to* 
rule this case differently. 


18 ] 8 . 
Elmslie 


V. 

WiLDMAN. 


The rest of the Court coi^urring, the 

Rule was refused. 


Featherstonhaugh V. Johnston. 


April 13. 


^ROVER. At the trial of the cause before Park J., 
at the sittings at Guildhall after the last term, it 
appeared, that the Plaintiff* agreed to send a cargo of 
bottles, by a ship of one HuirdyU^ from Sunderland to 
London, A dispute afterwards arose respecting the 
payment of freight and demurrage, whereupon the ship 
was ordered by Humble to sail, and the bottles were 
consigned by him to the Defendant, who, without no- 
tice of any adverse claim, sold a part. Afterwards, the 
Plaintiff informed thd Defendant that the bottles were 
his property, and demanded to have them delivered up 
to his disposal; to which the Defendant answered, "that tlie 
greater part had been already sold. It was contended 
at the tridl, that the Defendant was liable, in this action, 
only for the value of the part remaining unsold in his 
possession. The jury found a verdict for 717/.? being 

the 


Where A, 
consigned the 
goods of B, to 
C., and C,f 
without notice 
of the right of 
R., sold a part, 
and kept the 
remainder in 
his possession : 
Held, that C, 
was liable in 
an action of 
trover by B, 
for the value 
of the goods 
that were sold, 
as well as for 
those that re- 
mained in his 
possession, 
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1818 . 


VmmttL- 

STONHAUGH 




Johnston. 


the value of the whole ; but leave was given to^ move 
to Tedilee it to 8411 .^ the value of the part remaining 
unsoUh^ 

Htdhck Serjt. now moved accordingly# and insisted 
that, in order to make a demand and refusal evidence 
of a conversion, the party, when he refuses, must have 
it in bis power to deliver up or to detain the article de* 
4nanded ; and he cited Smith v. Young (a), where, when 
a deed was demanded of a Defendant, he refused to 
deliver it up, because it was in the hands of his attor- 
ney, who had a lien upon it ; and Lord Ellenborough 
held, that that refusal was no evidence of a conversion, 
because the party, at the time he refused, had it not in 
his power to deliver up or detain the deed in question. 
Wherefore, he contended that the Defendant, in this 
case, was not liable beyond the value of the goods in his 
possession. 


Gibbs C. J. I agree to the proposition, that the 
demand and refusal in the case cited did not amount 
to a conversioil. But it sometimes happens, that two 
points might be made in a case, and only one is made ; 
and I cannot take the decision on that point as an 
authority to decide the other. In the present case, the 
Defendant has been proved to have actually sold the 
goods in dispute, and a sale alone has been held, in 
many cases, to amount to a conversion. The principle of 
law is against* the Defendant, who has applied the goods 
to his own use. In thif case of Horwood v. Smith {b\ 
an action of trover was brought by the owner of goods 
against the Defendant, who had sold them, and it ap- 
peared that the goods had been stolen, and sold in niar- 


[a) 1 Camph* 439. {U) % Term Rep* 750. 


ket 
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ket overt to the Defendant; and afttoward^ and before 1$18. 

the conviction, notice was given to tlie Defendant by ^ 

the Plaintiffi that the goods were his propefi^; and, ^t^haugh 

nevertheless, the Defendant sold them. After convic- 

tion, the action was brought ; and it was held, that the Johnston. 

Plaintiff could not recover, because the sale in market 

overt protected the goods until contictlon ; and, there^ 

fore, the Defendant was not liable for a sale duririg the 

protection : but unquestionably, if the Defendant theroi 

had sold, after ptotectibn had ceased, the action would 

have lain* Therefoi^, I think, there is no ground for 

the present motion. 

Dallas J., Burrough J., and Park J., concurred. 

Rule reflised. 

After the decision of the case, Hullatk Sei-jt. admitted, 
that the case of Jackson v. Anderson (a) was also very 
strong against the Defendant. M^Combie v. Davies {h) 

Was also mentioned* 

(a) Ante ^ IV. 24* * ( b ) 6 Easty 538* 7 Easty 5. 


Pope v. Backhouse. April 14. 

J)EBT upon the statute ^ Geo. 3 . c. 137 . s. 6. to A farmer fur- 
rccover certain penalties. The declaration stated, 
that the Defendant being a churchwarden of the parish fa^nd to^the 
of Cleohury Mortimer^ in the county of Salop, did, in his poor of the 
own name, provide, furnish, and supply, for his own 

churchwarden, 

at a fair market price ; Held, that he was liable to penalties under the 55 Geo. 3. 
c . 137. J. 6. 


profit, 
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profit) certain goods for the support and maintenance 
of the Mor of the said parish) against the form of the 
statute^c. Plea 7iil deheU 

At the trial before Burrougk J,, at the last assizes at 
Shrewsbury^ it appeared that the Defendant was a 
farmer, and had supplied some of the poor of the 
parish of which he was churchwarden, with com 
and flour ; but the jury considering that they had been 
•sold at a fair market price only, Burrougk J. directed 
a verdict to be entered for the PlaintifF, with liberty for 
the Defendant to move to set it aside, and enter a 
verdict for himself, if such sale did not fall within the 
construction of the statute. 

Best Serjt. now moved accordingly, and contended, 
that, to bring this case within the statute, it was ne- 
cessary for the jury to find that the defendant sold at 
a profit. 

Gibbs C. J. It is to be presumed, that a farmer 
does make a profit by selling the produce of his land 
at a fair market price. If an overseer, having pur- 
chased provisions at a certain price, should afterwards, 
in the event of a scarcity which presses on the poor, let 
them have them at that price, he would not come 
within the act : but if he should sell them to the poor 
at the market price, and make a profit on tliein, ho 
would be within the act. The Defendant is certainly 
liable, and the verdict properly entered for the Plaintiff. 

The rest of the Court concurred. 


Rule refused# 
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1818. 


Doe, on the Demise of Geeen and Others, Apni 14. 
V. Baker. 


J^JECTMENT on two demises, the one by Qreeti A. demUed 
alone, the other by Green and two others. At the 

, ^ ^ tor one year 

trial, before Dallas J. at J^estmimter^ at the sittings after, certain. It 

the last term, it appeared in evidence, that the Plaintiff was agreed 
was a brewer, and thfe two other persons who joined in expiration of 
the second demise, were his partners ; that the Defend- that year the 
ant was a publican, carrying on his trade in a house 

^ j & should expire, 

which belonged to the brewery ; that he held the house on three 

under a written agreement, made with Green alone, for months notice 

the term of one year, and that the agreement contained by The 

a proviso for determining the tenancy, after the expir- agreement 

ation of the year, by Greai giving to the Defendant re * 

three months* notice to quit, but did not* contain any entry. iJ. en- 

clause of re-entry : that the Defendant entered, and and took 
1 . « n ^ /» 4 1 • receipts for 

took receipts lor rent from Greeny at hrst in his own ^be rent from 

name alone, but, afterwards, in the name of himself and first, in 

his two partners ; that the Pefendant, after three years* ^one^Taf-^ 

possession, was served, by Grccft alone, witji a notice to terwards in 

quit in three months. It was objected, at the trial, on names, of 
1 ^ /. II .!» himself and 

the part of the Defendant, first, that the receipts tor t^o others, 

rent being in the name of the three partners, and the who were his 

possession changed, the notice to quit should have been three y^^rs’ 

given in their joint names ; and, secondly, that, as the possession, he 

notice to quit given by Gr^c^i^ilone, must be considered ''f^eived a no- 
11 . 1 r . 1 . ticetoquit 

a nullity, and as no clause of re-entry was contained m from alone: 

the agreement, the present action could not, be main- Held, that ^4. 

tained. These objections were over-ruled by Dallas J., ownX- 

and the jury found a verdict for the Plaintiff; but the raise in an ac- 
tion of eject- 
ment, the notice to quit from A» alone being sufficient to detenpine the tenancy. 

Defend- 
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Defendant obtained leave to move to ' set it aside, if the 
Court llpttld consider the objections well founded, 

Onslow Serjt. now moved accordingly, and urged the 
objections made at the trial. 

Gibbs C, J. (after recapitulating the objections and 
the evidence), as to the first objection which has been 
jnade, the circumstance of the receipts for rent for a 
certain period having been given by the partners, does 
not prove the legal estate to have been in them ; and 
as there is no evidence of a transfer, the plaintiff is en- 
titled to recover on his sole demise. As to the second 
objection, a qlause of re-entry was wholly unnecessary. 
The agreement stipulated for the determination of the 
tenancy, upon certain terms agreed upon between the 
parties at the time of its execution, viz. the one party 
giving the other three months’ notice to quit. Upon 
the expiration of the three months after the notice to 
quit had been served, the tenancy expired, and Green 
became entitled to maintain this action. 

The rest of the Court concurred. 

Rule refused. 



April IS* 


Anderson v. Hayman. 


The Defend* CAPIAS ad respondendum directed to the sheriff 

ant w^8 ar* Devon was issued against the Defendant, on an 

rested upon a , ^ 

directed affidavit of debt sworn by the Plaintiff before the filacer 
to the sheriiTs 

of London, wliich issued upon an office copy of an affidavit of debt sworn before the 
filacer for Devon, no affidavit having been made * before the filacer for London : 
Held, that the proceedings were regular, and the Defendant not entitled to his 
discharge. 


for 
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for Devon, The defendant not being found there, an 
office copy of that affidavit was filed with the fi|^cer for 
London^ and on that office copy, a capias ad re^onden- 
duvfi issued, directed to the sheriffs of« Londjon^ but the 
defendant not being found, a capias hp contitmame was 
issued, directed to the same sherifts, upon which he 
was arrested. No affidavit of debt had been made before 
the filacer for Dondjon, 


1818 . 


Anderson 


Hayman. 


C(pley Serjt. having on a former day obtained a rule 
nhi^ to have the bail bond delivered up to be cancelled, 

and the Defendant discharged upon entering a common 
appearance, 

Dosanqnet Serjt. now shewed cause. In Bopd v. 
Durand {a\ it was decided, that if a Plaintiff proceed 
by a second original capias^ instead of a testatum capias^ 
a second affidavit to hold to bail is not necessary, and 
Lawence J. there says, as to the practice regarding 
the issuing of a testatum capias^ the act of parliament 
docs not say, that more than one affidavit shall be 
made; and the practice has prevailed, of sending a 
copy to tlie filacer of another county, who thereupon 
makes out a capias.” And accordingly it is stated in 
Impqfs Practice^ if the defendant cannot be found in 
the county where the first capias issued, the plaintiff's 
attorney, on taking an office copy of the affidavit, 
marked by the filacer for the county where the first 
writ issued, may make out a capias into another 
county.” 

Copley Serjt., in support of his rule, urged that 
JLam ence J., in Benjd v. Durand, relied on the accidental 
circumstance of the same person being filacer for both 
counties; and he cited Dalton Barnes in which 

{Jb) i Mault Selwjttf * 30 . 

case 


(«) Anu, 11 . 1 61 . 



2^4 

1818, 

Anderson 


V, 

Hayman, 
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case it was contended, that the practice was for the 
filacer, transmitting to him either the original 

affidavit, dr an office copy of it to issue his writ. ^But 
the Court said, that such could not be the practice, for 
that an affidavit made for one specific object, could not 
be transferred to another, and perjury could not be 
assigned on the office copy. The proceedings in this 
case having been altogether irregular, the defendant 
y^as entitled to his discharge. 


The Court held the practice, as stated in Bdijd v. 
Ihmmdy to be perfectly regular, and the rule was 
accordingly 

Discharged. 


April xs. SciLLY, Demandant; Smith, Tenant; Bar- 
nard, Vouchee* 


Recovery 
amended by 
inserting the 
additional 
names of the 
parishes, 
where the 
names in the 
deed and the 
recovery dif- 
fered. 


J^LOSSET Serjt. moved to amend this recovery suf- 
fered in term, 10 Geo. 3,, by inserting the 

additional names of the parishes of Eayei' arid Wig-‘ 
borough. In the recovery, they were named Lajyer and 
Wighorough ! but in the deed to lead the uses they 
were called iMyer Marne^j and M.uch Wighorough. The 
possession had followed the deeds. 

Fiat, 
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IN THE EXCHEQUER CHAMBER, 
(In Error.) 


James v. Emery and Cludde. 

^^HE Defendants in error had broiiglil an action of 
covenant against the Plaintiff in error. Tlic de- 
claration stated, that, by certain articles of agreement, 
dated the 27th January^ 1812, and made between Be7i~ 
jcmim Eincry^ aiul Cluddc^ of the one part, and 

James and 11. J. Stubbs (since deceased) of the other 
part, (reciting that lloidcy^ Emery ^ and Clnddc^ togetlicr 
with one Sarah Dunumg^ were entitled in fee simple to 
the entirety of the premises in the proportions follow- 
ing; that is to say, llcfmley to five undiviiled twelfth 
parts and one moiety of a twelfth part, Emery and 
Chulde to five undivided twelfth parts and one moiety 
of a twelllh part, and Sarah Dunnhig to the remaining 
twelfth part;) Itmdey^ Emcry^ and Chidde did, for them- 
selves severally, and not jointly, anti for their several 
and respective, and not joint heirs, executors, and ad- 
ministrators, covenant with James and Stubbs, and each 
of them, their .and each of their executors, adminis- 
trators, and assigns, that they, Itmvicy, Emery, and 
Cludde, would, within two months from the date there- 
of, make out and deliver to James and Stubbs, an al)- 
stract of the title of them, licmtey, Emery, and Cludde, 
to eleven undivided twelfth parts of the premises, and 
would, within three months from the date thereof, in 
conjunction wath all other parties in anywise interested 
therein, grant, release, and convey unto and to the use 
oi James and Sttthbs, their heirs and assigns, as tenants 
Vou VIII. S . in 


April ir. 

I 

If the Iiitercsl 

of eovenaiilcp'i 
he several, 
they may 
maintain se- 
veral actions, 
altliouph the 
lanj^uage oi 
the covenant 
be that of a 
joint covenant . 

Interest al- 
lowed on the 
aflirmance of 
a judgment, 
in an ad ion 
for Invnch of 
covenant for 
non-payment 
of purchase- 
money, on the 
whole sum re- 
roveml helow^, 
and from the 
date of the 
judgment 
below', not- 
w'ithsianding 
an express 
agreement be. 
tween the par- 
ties that part 
only of the 
sum recovered 
^.hould bear 
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1818. 

James 


*w. 

Emery. 


in common, the said eleven parts, &c. ; in consideration 
whereof^ iames and Stuhh^ did thereby, for themselves 
and their respective heirs, executors, administrators, 
and assigns, covenant with Ramleyy Emery ^ and Cludde^ 
and each of ikemt their and each of their executors^ ad^ 
ministrcUorSi and assigns^ that they, James and Stubhsy 
their heirs, executors, administrators, or assigns, w^ould 
pay to Bondeyt Emery^ and Cluddc, their executors, ad- 
.ministrators, or assigns, (in the proportions of one 
moiety to Brndey^ and the other moiety to Emery and 
Cludde)i the sum of 14,000/. by the following instal- 
ments, viz. 2000/. on the 25th December y 181J1, with 
interest from the 25th December then last, 2000/. on 
the 25th December then next following, and 2000/. on 
every succeeding 25th Decembevy until the whole sum of 
14,000/. should be paid, but without demanding or 
requiring any interest for any or either of such pay- 
ments to be made after the said 25th December y 1S13; 
and would also make and execute to Rmleyy Emeryy 
and Cltiddey their heirs, executors, administrators, and 
assigns, such a security upon the premises, by way of 
mortgage, for payment of the several instalments as 
Bxmleyy Emeryy and Cluddey or their counsel, should 
direct ; and, as a collateral security, would make and 
give the joint and separate bond of them, James and 
Stubbsy in a proper penalty. Averment of performance, 
and readiness to perform, on the part \>{ the Plaintiffs 
(below), and that the Defendant (below) had taken 
possession of the premises. Breach, refusal on the 
part of James and StubbPio accept a conveyance, and to 
pay such proportion of the purchase-money as was then 
due. Plea, actio non, for that Rotwley was still living. 
General demurrer and joinder. Judgment for the 
Plaintiffs below for 3100/. and 38/. costs. Assignment 
of general errors and joinder. 


Gnsrlrr^ 
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Caselee^ in support of the assignment of errors, sub- 
mitted, that the question for the opinion oP^the Court 
was, whether the covenant, which was the foundation 
of this action, was not a joint covenant, and whether 
Rmle^ should not have joined in this action. He 
contended, that, although it might be said, that the 
interest of the vendors was separate, yet, as to the 
purchasers, the covenant was joint. They covenanted, 
for payment of the purchase-money, to execute a inort-* 
gage, and to give a bond,, as a further security for pay- 
ment of the purchase-money. Now, if these covenants 
should be held to be separate, the Plaintiff in error 
would be liable to separate actions, by each of the De- 
fendants, for breach of each of the covenants ; yet the 
interest of the covenantees must be considered as joint : 
the Court will not pi^esume that different remedies were 
given, namely, that the Plaintiffs in error should be 
subject to separate actions for not paying the purchase- 
money, when they arc to be subject to joint actions 
only for not executing the mortgage and not giving the 
bond. A covenant with them and each of them (from 
Slingsb^'s case («) down to the present time,) does not 
make a several covenant. A covenant with two persons 
for the benefit of one of them only, is joint and survives, 
though one of them would recover . merely as trustee. 
So, here, Emery^ and Cludd^f^ had a joint legal 

interest in the covenant to enforce three things, the 
payment of the purchase-money, the execution of the 
mortgage, and of the bond ; ^ purchase-money, when 
recovered, to be divided into separate parts. In An- 
fief 'Son v. Martindale (d) it was held, that a covenant 
with A, and B, to pay an annuity to A.y was a joint 
covenant, although for the benefit of A. only. This 


V. 

Emery. 


(a) ^ Rep , 1 8. 


{if) 


case 
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1318. 

James 


V, 

Emery. 


case is stronger^ for, of the things covenanted to be 
done, two^ are in their nature joint. Soutkcote v. 
Hoare (a) is still more favourable to the Plaintiffs in 
error ; and, on the authority of these two cases, it ap- 
pears, that this is a joint covenant, and that Rmley^ 
Emery^ and Cludde are to pay the money jointly, other- 
wise it must be held, that the executors of one could 
have maintained an action for the purchase-money, and 
then, in whose name ought the action for not executing 
the mortgage and bond to be brought ? 


Pulla'i contra, was stopped by the Court. 


Gibbs C. J. The only question for the opinion of 
the Court is, whether this action has been properly 
brouglit by the Plaintiffs below, without joining Rowley, 
The principle is well known, and fully established, that 
if the interest be joint, the action must be joint, although 
the words of the covenant be several ; and if the interest 
be several, the covenant will be several, although the 
terms of it be joint, (b) In this case the interest is 
several, and the covenant must follow the interest of the 
covenantees. But it has been said, that there are other 
covenants which stipulate for securities, which are joint, 
and that, consequently, this covenant must be joint. 
That by no means follows ; thivS covenant may be seve- 
ral, and those joint. Two cases have "been cited, but 
they have been decided on exceptions to the rule I have 
laid down, and leave this case within it. In neitlier of 
those cases had the person who, it was contended, was 
a necessary party to the action, any beneficial interest 
whatever. Here, the parties were all beneficially in- 
terested, and their interests were clearly several ; tlierc- 


(a) AfJte,Ul. 87. 

( 3 ) See Ecckston v. Clips hamy i Saitnd, 153. 


fore 
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fore the covenant also is several, and the action for the 
proportion of each may be brought severely. Upon 
these grounds, we are clearly of opinion, that the judg* 
ment must be affirmed. 

Judgment affirmed. 


1818 . 

James 


V. 

Emery. 


Puller then moved for interest on the whole sum re- 
covered, from the time of the allowance of the writ 
of error, although it was larger than that on which in-, 
tercst had been agreed to be paid ; as, by the terms of 
the agreement, interest was payable on the first instaK 
ment only. 

Gaselce contended, that such interest only as would 
have been recovered below, was allowable now. 


Gibbs C. J. It is true, that no interest is payable 
on the last instalments, but that is, provided they are 
paid on certain days. It is a rule of this Court, when- 
ever money is to be paid on a certain day, if it be not 
paid on that day, to allow interest, if it be a sale of 
goods, to be paid for on a certain day, and they are not 
paid for, it is within tiic principle, and interest will be 
allowed from that day. On the same principle it is 
that a bill of exchange bears interest; otherwise, the 
party, by not having the money paid when due, would 
lose the benefit of the interest. The Court is of 
opinion, that interest should be given from the day of 
the judgment below. 

Interest allowed accordingly. 


S 3 
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181H. 


j^pri/ 15. 


lntere!?t al- 
lowed) on af- 
iirinance of a 
judgment, for 
the balance 
due from a 
banker on ac- 
count of money 
deposited with 
him (it being 
the custom of 
' the bank to 
allow interest), 
but at the 
rate only which 
the bank were 
accustomed to 
allow. 


IN THE EXCHEQUER CHAMBER. 
(In Error.) 

Ikin Bradley. 

^j^SSUMPSlTf to recover a balance due to the De- 
fendant in error, on account of money deposited 
with bankers, of whom the Plaintiff in error was the 
surviving partner. 

Littlcdale moved for interest, on the affirmance of the 
judgment, on an affidavit, which stated that it was the 
usage of the bank to allow their customers interest on 
money so deposited. He cited Hammel v. Abel (a) and 

V. Godly, ip) 

And, it being the custom of the bank to allow such 
interest, at the rate of 4/. pcj'^enU per annumy the Court 
ordered it to be calculated at that rate. 

(«) Ante^ IV. 298. (A) Antey IV. 346. 


Lloyd v. SandilandL 

Q^OPLEY Serjt. had obtained a rule md to dis- 
charge the Defendant out of the custody of the sheriff 

mesne process, of Middlesex^ upon Jiis affidavit^ which stated, that he was 
peaceably ob- 
tained entrance by the outer-door of the house, and followed the Defendant to his 
bed-room, who locked himself therein, and refused to open the door, though informed 
by the officer of his business. The officer then waited in the garden at the back of 
the house all night, and in the morning touched the Defendant through a broken pane 
of glass, requiring him to surrender, and then entered the room in which the Defend- 
ant was, through the window, which the officer in entering further broke, and 
arrested the Defendant: lield, that the officer was justified. 

4 


April 16. 

A sheriff's 
officer, in exe- 
cution of 


arrested 
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arrested on the 4th April in his bed-room^ at the 
house of a friend, witn whom he had for some time 
resided. That the officer, to effect the arrest, got 
on a shed in the garden, and broke a window, and 
having entered through the aperture, shewed the De- 
fendant his warrant, and took him to a lock-up house ; 
that the officer rushed through the house into the 
garden, when the outer door was first opened in the 
morning, and then got upon the shed and made the 
arrest, as before stated, and that he believed tliat these 
proceedings took place without the knpwledge of his 
friend. 


1818. 

Llovd 


V. 

Sandilamds. 


Best and OnsUm Scrjts. now shewed cause, on the 
aflidavit of the officer, which stated, that he had a 
warrant from the sherifi’ of Middlesex to arrest the De- 
fendant, and hearing that he secreted himself in the 
house of his friend, the officer called there, and told the 
servants he had a warrant, but was refused admittance; 
that on the evening of the 3d April he went with two 
assistants, and obtained ^mittance peaceably, when the 
Defendant rushed up sUirs to his bed-room and fastened 
the door ; that the officer followed him, and asked him 
to open the door, which he refused to do, and made his 
escape through a window, in a room adjoining the bed- 
room; that the officer and his assistants watched all 
night in the garden, and on the next morning got 
peaceably into the house again, and one of the assistants 
watched the bed-room door of the Defendant, who had 
returned there, while the officer went to the back of the 
house, and having ascended the roof of a shed, he saw 
the Defendant in the room, and through a broken pane 
of glass touched the Defendant, and required him to 
surrender, which he refused ; that the officer then broke 
the remaining part of the pane of glass, and entering 
into the room, arrested the Defendant. The officer and 
S 1 his 
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1818. his assistants also swore, that the outer door of the house 
' admittance. It was 

urged that the arrest was legal, as the officer, having 
Sandilands. gained admittance in a peaceable manner, through the 
outer door of the house, was justified in forcing his way 
into the bed-room of the Defendant. 

Copley and Vaughan Seijts., in support of the rule, 
.contended, that the officer had no right to force his 
way into the private apartment of the Defendant, who 
could be considered but as a lodger ; that the officer 
Jiaving entered the outer door, and passed through the 
house into the garden, the forcing of his way through 
the window must be considered a re-entry ; and that if 
this were held to be a legal arrest, it would be to rule, 
that if an officer once gets past the outer door of a 
iiouse, he may quit it, and place a ladder at every win- 
dow, for the puiqiose of re-entering when he pleases. 

Dallas J. Tlie officer and his assistants have sworn 
that the outer door of the hoise was open at the time of 
their admittance ; this case then must be governed by 
Lee v. Gansdl («), where it was held, that a bailiff in 
execution of mesne process may break open the door of 
a lodger’s apartment, having first gained peaceable en- 
trance at the outer door of the house. I cannot distin- 
guish between breaking open the inner door of a house, 
and breaking open a window after the outer door 
is open. The principle, that every man’s house is his 
castle depends on this, that if' the outer door be broken, 
it lays the house open to the invasion of all sorts of per- 
sons, but where the inner door is broken that is not the 
case. 

Park J. concurrcdc 


(ti) I Ctjwp, 1 


Buk- 
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Burrough J. I hold it to be clear law, that when 
the outer door is open, the bailiif may enter forcibly, 
cither through an inner door or a window. If it were 
otherwise, it would only be necessary for a person to 
frame one room with iron or stone, or other material, 
that would resist all external force, and then all process 
«)f the law would be set at defiance. 


1818. 

Lloyb 


V. 

Sandilands. 


Rule discharged {a) 


Gibbs C> J. was absent. 


Baratta V. Lee. 


Apri! i8. 


J/^ AIJGHAN Serjt. had, on a former day, obtained 
a rule nisi^ to set aside the service of a writ of capias 
ad respondendum^ for irregularity, witli costs, upon the 
ground that the writ whiqji issued the 1 4th Marchj was 
returnable in 15 days of Easter^ which fell on the 5th 
April ; but in the notice to appear, the Defendant was 
required to appear at the return of the writ, being the 
5 th February, 


A notice by 
mistake to a 
Defendant to 
appear on a 
day which has 
past is an irre- 
gularity, for 
which the 
Court will set 
aside the pro- 
ceedings. 


Copley Scrjemit now^ shewed cause, and contended, 
that the Defendant could not have been misled by the 
mistake of the 5th February being inserted in the notice, 
instead of the 5th Aprils as the 5th Fehnuiry was past, 
and he must have known it was intended for the 5th 
April, lie cited Steel v. Campbell (a), to shew that this 
was not an irregularity for which the Court would set 
'isidc the proceedings. 


(rr) I. 424, 


VuwjJlcuu 
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1818.. Vaughan^ in support of the rule, cited Pinero v. 

Baka^a Grqjan v. Lee (^), to shew, that even the 

circumstance of the day and year being in figures and 
Lee. not in words at length, was irregular. Here the De^ 
fendant was required to appear at a past day, which 
was impossible, and could not but be held to be irre* 
gular. 

Dallas J. It is necessary that the party should be 
informed on what day he is to appear. This notice 
does not give the Defendant that information, and was 
clearly irregular. 

The rest of the Court concurred. 

Rule absolute, (r) 

(a) 1 Maule Sel<iu. 119. (r) Gthbs C. J. was absent. 

\b) Ante,y. 6 su \ Marsh. %•}%* 


April %%. 


Gibbon v. Young. 


^OVENANT. The declaration stated, that by a 
charter-party, dated the 1st Aprils 1816, and made 
between the Plaintiff, as owner of a certain ship ^11 
lying at Aberdeen^ and bound for Corlc^ of the one part, 
and the defendant, the freighter of the ship, of the other 
part, it was witnessed that the Piaintiif, for the consider- 
ations thereinafter mentioned, reserving to himself ilie 

ofeorenantfor 

non-payment of freight, he pleaded, firsU that by the usage of the particular trade 
an account must be produced to the freighter by the owner, before he could demand 
payment of the freight, and that no such account was delivered ; and, secondly^ that 
it was the duty of the PlaiutiiT to deliver a freight measurement, and that he had not 
done so : Held, on demurrer, that these pleas were bad, as the usage so pleaded 
would create a new condition, atid vary tlie terms of the original contract. 

liberty 


By charter- 
party the De- 
fendant cove- 
nanted to pay 
freight for a 
cargo, at a cer- 
tain rate per 
X.ont freight 
measurement. 
To an action 
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liberty of loading the said ship at Cor^, with a cargo 
for Barbadoes^ on ship’s account^ did covenant with the 
Defendant, that the commander or some other proper 
person should with all convenient speed set sail, and 
proceed direct for Cork, thence for BarbadoeSi and 
thence for the Bay rf Honduras^ with liberty to call at 
Kingston^ Jamaica^ on her way to Honduras^ and there 
to load such goods as might offer for Honduras, on 
freight on ship’s account, and that on the ship’s arrival* 
at Honduras, the commander should take on board from 
the agents of the Defendant, a full and complete cargo 
of mahogany, together wit^^ a sufficient quantity of 
dye-wood to fill up the broken stowage, and should 
immediately set sail therewith, and proceed to Norfolk, 
in the state of Virginia, and there make a true delivery 
of the cargo in the usual and customary manner, and 
agreeably to bills of lading, which the commander 
should sign for the same; and thereupon, the com- 
mander should receive on board there from the agents 
of the Defendant, a full and complete cargo of lumber 
or other goods, and should proceed therewith, direct to 
the bay of Honduras, and there make a right and true 
delivery of the cargo, freight free, and agreeably to 
bills of lading; and should then take on board from 
the agents of the Defendant, a full and complete cargo 
of mahe^any, together with a sufficient quantity of dye- 
w^jild to fill up the broken stowage, and should im- 
mediately set sail therewith, and proceed to the port of 
London, and there make a right and true delivery of the 
cargo agi’eeably to bfils of lading, and then end the said 
voyage ; and that, in consideration thereof, the Defend- 
ant did covenant with the Plaintiff, that the Defend- 
ant would well and truly pay, or cause to be paid to the 
Plaintiff, freight for the two cargoes of mahogany and 
dyC’Wood, in the following manner, namely, for the 
first cargo to be discharged at Norfolk, at the rate 

of 


18IS. 

Gibbon 


V. 

Young. 
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1818. 

Girbon 


V, 

Young. 


of 3/. Ss, sterling per ton, of 480 superficial feet freight 
measurement^ and for dye-wood, at the rate of 1/. 14s. 
per ton of 20 cwt., together with 2s. 6d^per thousand 
feet mahogany, and ls.j)er ton of dye-wood for primage, 
and also Is. 6d. per ton upon the whole of the cargo 
for port charges ; such freight, primage, and port 
charges to be paid upon a right and true delivery of 
the said cargo, by approved bills of exchange on Z^«- 
don^ payable at ninety days’ sight, and for the second 
cargo to be discharged in the port of London^ at the 
rate of 5/. per like ton, of 480 superficial feet of ma- 
hogany, and 21. 1 Os. per like ton, 20 cwt.^ of dye-wood 
at the king’s beam, together with the same allowances, 
as therein before mentioned, for primage and port 
charges ; the said last mentioned freight, and primage, 
and port charges to be paid in manner following, 
namely, one full and equal third part thereof, on a 
right and true delivery of the said cargo, and the re- 
mainder by approved bills of exchange, payable three 
months after that period. The Plaintiff then averred, 
that the ship did sail direct for CorJc^ thence for Bar^ 
badoeSi ^^iid thence for the bay of Honduras^ and ar- 
rived there on the 4th August^ and that the commander 
received from the agents of the Defendant, a full and 
complete cargo of mahogany, together with a sufficient 
(juantity of dye-wood to fill up the broken stowage, and 
set sail therewith for Nofolk^ and aifrived , there on 
the 28th November^ and did there make a right and 
true delivery of the same cargo, in the usual and 
customary manner, and agreeably to bills of lading 
which the commander had signed for the same. And 
that upon such delivery, the sum of 6D7/. 5s. 9d., being 
at the rate of 3^. Ss. sterling per ton, of 480 superficial 
Icet freight measurement^ for each ton of the cargo of 
mahogany, so laden and delivered at the rate of 1/. 14 a'. 
per ton, for each ion <.>f 20 cwt of the dye-wood, so 

laden 
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laden on board the said ship and delivered, became ^ 1S18. 
due and payable from the Defendant to the Plaintiff, 
and also the further sum of \2L ISs. 8d., being 2s. 6d. 

thotiand feet of mahogany, and Is. per ton of Youifo. 
dye-wood for primage; and also the further sum of 
16/. lls. 3d., being Is. 6d. per ton upon the whole 
of the said cargo for port charges, which several sums 
amounted to the sum of 726/. 15s. 8d. The Plaintiff 
then averred performance on his part, and assigned for < 
breach, non-payment by the Defendant, of the sum of 
726/. 15s. 8d. on such right and true delivery of the 
first cargo. First plea, non factum. Second plea, 
that it was the constant and established course and usage 
of commerce with Honduras^ and the custom between the 
owners and masters of ships or vessels, and the freighters 
thereof under charter-parties upon freight, payable ac- 
cording to freight measurement, or at, and after any cer- 
tain rate by the ton, reckoned according to freight mea- 
surement, that the owner or master, or his agent or agents 
in that behalf, receiving a cargo of mahogany or otiicr 
w^ood at Honduras^ on board any ship or vessel to be 
carried from thence upon freight payable as before 
mentioned, to make or cause to be made, for ascertain- 
ing the amount of such freight, a measurement of such 
mahogany or other wood called a freight measurement, 
and to produce and shew to the freighter or his agent, 
an account of the freight payable for the same, accord- 
ing to such measurement, before payment is made 
of the freight of such mahogany or other wood. And, 
that although the commander of the ship did take on 
board in the bay of Honduras^ such cargo as in tlie 
declaration is mentioned, and did proceed therewith to 
Norfolk^ and make a right and true delivery thereof^ as 
in the declaration is also mentioned ; and although the 
Defendant had alw'ays since the delivery thereof been 

ready 



258 CASES m EASTER TERM 


1818. ready and willing, and still was ready and willing, upon 
a freight measurement of the mahogany comprised in 
the car^o being made, and an account of the freight 
Young. payable for the same^ according to such meaiurement 
being produced and shewn to him, to pay the freight 
thereof, at, and after the rate in the charter-party 
mentioned by approved bill or bills of exchange on 
London aforesaid, payable at 90 days’ sight, according 
^ to the form and elFect of the charter-party ; yet, that 
the Plaintiff did not, nor would at any time before the 
commencement of this suit, nor did, nor would the 
master of the said ship make, or cause to be made, a 
freight measurement of such mahogany, or any part 
thereof, and produce or shew, or cause to be pro- 
duced or shewn to the said Defendant or his agent 
in that behalf, an account of the freight payable for 
the same, according to such measurement; but, on 
the contrary, had hitherto wholly refused and ne- 
glected so to do, whereby the Defendant had been 
prevented from well and truly paying, or causing 
to be paid to the Plaintiff, freight for the mahogany 
by approved bill or bills of exchange on Londo^i, 
payable at 90 days’ sight, according to the form and 
effect of the charter-party. Third plea, that although 
the commander of the ship did make a right aiid |;rue 
delivery of the cargo of mahogany, together wi||(;; the 
dye-wood at Norfolk aforesaid as in the declaration 
mentioned, and although the Defendant had always, 
since the delivery thereof, hitherto been ready and 
willing, and still was ready and willing, upon having an 
account of the freight measurement of such mahogany, 
produced and shewn to him by the Plaintiff or his 
agent, to pay the freight thereof, at, and after the rate 
in the charter-party mentioned, by approved bill or bills 
of exchange on London^ payable at 90 days’ sight, 

according 
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according to the form and effect of the charter-party; 
and although it was the duty of the Plaintiff or his 
agent, to have produced and shewn to the D|pfendant 
or his agent, in that behalf, a freight measurement 
thereof, for the purpose of ascertaining the amount of 
the freight payable for the same, yet, that the Plain- 
tiff did not, nor did any agent for him at any time 
before the commencement of the suit, produce and 
shew, or cause to be produced and shewn to the Dc-. 
fendant, or his agent, an account of the freight mea- 
surement of such mahogany, or any part thereof, or give 
them, or either of them, notice of the amount of freight 
payable for the same, according to such freight measure- 
ment ; but that the Plaintiff had wholly neglected and 
refused so to do, whereby the Defendant had been pre- 
vented from well and truly paying, or causing to be paid 
to the Plaintiff, freight for the mahogany by approved 
bill or bills of exchange on London^ payable at 90 day?*’ 
sight, according to the form of the charter-party. 

To the second and third pleas the Plaintiff demurred, 
and the cause came on for argument this day. 


1818. 

Gibbon 


V. 

Young. 


Best Serjt., for the Plaintiff, contended, that these 
pleas were bad. The Plaintiff stipulated to make a 
true delivery of the cargoes, and the Defendant, by his 
plea8| has admitted that such delivery was made ; but 
he hii^ insisted that the Plaintiff was bound, by the cus- 
tom at Honduras^ to make out an account of the freight 
admeasurement. Such custom may exist at Honduras ; 
but to state that is not an answer to the declaration. The 
deed upon which this action is brought is alone to be 
considered, and the parties cannot introduce a custom 
varying the nature of the contract thereby made ; Yaics 
v. Pym {a) is expressly in point ; a custom cannot sub- 
ject the parties to a new obligation, but can only be re- 

(a) Ante, VI, 446, a 141* 

sorted 
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snorted to to explain a written instrument, in case of 
ambiguity. By the covenants in this deed, the Plaintiff 
was boi^id to deliver the cargoes, and having done so 
his liability has ceased. But giving the utmost effect to 
this covenant, and supposing this to be not a mere usage 
but a positive covenant, it is not a condition precedent. 
In Boone v. E^re (a), it is said, that Where mutual 
covenants go to the whole of the consideration, on both 
sides, they are mutual conditions, the one precedent to 
the other ; but where they go only to a part, as where 
a breach may be paid for in damages, there the defend- 
ant has a remedy on his covenant, and shall not plead 
it as a condition precedent.” HavclocJc v. Geddes (If) is 
a strong authority also in favour of the Plaintiff. No 
injury has, in this case, been done to the Defendant, and 
he cannot set up the usage as l/e has attempted to do, 
as a defence to this action. 

Eens Serjt., for the Defendant. This is not a question 
as to a condition precedent, or a forfeiture of ircight. 
The question is, whether, by the terms of tlie charter- 
party, the Plaintiff* can require the Defendant to give 
bills for the freight before the measurement is ascer- 
tained. To ascertain the amount of tlie freight, it is 
necessary that the Plaintiff should take a certain step, 
according to the known usage of the trade ; ftnd^ cer- 
tainly, until that step be taken, the amount due for the 
freight cannot be ascertained. The Plaintiff’ complains 
of the Defendant for not giving bills of exchange, when 
the Plaintiff himself will not furnish the means of ascer- 
taining what the amount of llic bills is to be. It is only 
necessary to read the contract. Havelock v. Geddes and 
Boone v. E^rc are not relevant. If the giving the ac- 
count of the freight ineasurement be a condition pre- 

(a) I H,B1, 173 . (h) 10 EasU ss> 


1818. 


Gibbon 

T. 

Young. 


cedent. 
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cedent, it must be complied with ; it cannot be a breach 
of covenant in the Defendant to omit giving bills, the 
amount of whicli, they, whose duty it is to do have 
not ascertained. The contract does not shew who was 
to do this act, it depends on the usage. The Plaintiff, 
by his demurrer, has admitted the usage ; and whether 
the admeasurement is to be made by him or the Defend- 
ant, until such admeasurement be made, the Defendant 
cannot be called upon to give bills for the payment of 
the freight. 


1818 . 

Gibbon 


•y. 

Young. 


Best Serjt., in reply, was stopped by the Court. 

Gibbs C. J. This usage docs not appear to be un- 
reasonable, and, as pleated, would amount to a condition 
precedent ; for no freight would be payable until delivery 
of an account of the measurement of the cargo : but the 
pleas are insufficient in law. If a stipulation to the same 
effect were in the charter-party, there would then also 
be a condition precedent. In this case that question 
does not arise ; the point is, whether the Defendant can 
now avail himself of this usage. The terms of a mer- 
cantile contract certainly may be ascertained by usage ; 
but it is perfectly clear, that new terms cannot be intro- 
duced into any written instrument under seal. On trial, 
the usage, ris evidence to explain the nature of the con- 
tract, would be admissible, and the jury would decide 
whether it is a good usage ; but, as now pleaded by the 
Defendant, it adds to the stipulations of the charter- 
party, and leaves the (piestioii, of what the actual mea- 
surement agreed upon w\as, in the same obscurity as 
before. It also introduces a new stipulation ; that the 
Plaintiff was bound to do more than deliver the cargo, 
viz, to give in a written account of the freight measure- 
ment. This is a new term, and cannot be introduced in 
the pleas of the Defendant. 


VoL. VIII. 


T 


Dallas 
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1818 

Gibbon 


Young. 


Dallas J. I am of the same opinion. It has been 
long established, that mercantile instriimonts are to be 
construed according to the usage and custom of mer- 
chants. The words “ freight measurement” have no 
definite meaning, they arc clearly words of mercantile 
dealing ; evidence might, tlicrcfore, be admitted on 
trial, to shew what “ freight measurement” is, and the 
validity of the usage might be there ascertained. But 
by the course which the Defendant has taken, he has 
added a new condition to the original contract ; and I 
therefore consi{ler that the Plaintiff' is entitled to judg- 
ment. 


Park J. and Buruougii J. concurred. 

JjjLlgment for the Plaintifh 


April 22. Sykes, Demandant ; Knowles, Tenant ; Lord 

Galway, Vouchee. 


Recovery 
amended by 
adding the 
name of a pa- 
rish (the name 
having been 
improperly 
spelled), on affi- 
davit that the 
vouchee was 
seised of land 
in the parish 
proposed to be 
substituted, 
and that it 
was intended 
to suffer a re- 
covery of all 
the vouchee’s 
lands in the 
county in 


jj^J EYfVOOD Serjt. moved to amend this recovery, 
by substituting the parish of lioysion for the parislt 
of on an aflidavit of the steward of Lord Galiva?/y 

which stated, that Lord Galmaj was then seised of land 
in Roy Sion for life, with remainder to his son in tail, and 
on the affidavit of the agent in town; which stated that 
he was instructed to suffer a recovery of all Lord Gal- 
lands. 

The Court permiitetl him to amend, by inserting the 
f)arish of Royslon ^ but as the affidavits did not state 
that there was no sucli parish as Raysfon^ or that Lord 
Galway had not lajids in Raysiem^ they directed that 
Roysion should not be expunged. 

Fiat* 


which tlic propotcd paris-h was situate ; but the Court would not allow the name ori- 
ginally inserted to be expunged, as the affidavit did not state that there was no such 
parislif or that the vouchee had no lands in such parish. 
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Allen, Assignee of Prior, a Bankrupt, v, 
Impett and Another. 

j^SSUMPSIT for money had and received. At the 
trial, before Dallas J., at the London sittings after 
the last term, it appeared, that the Defendants were 
trustees of the marriage settlement of the bankrupt, and 
that certain stock thereby settled was held by them, 
upon trust, to pay the dividends to the bankrupt during 
his life ; that he had been permitted by the defendants 
to receive these dividends, until the issuing of the com- 
mission against him, A^iich happened in December, 
1815; that in August, 181(), the Defendants executed a 
power of attorney to a third party to receive the 
dividends, who, accordingly, received two half-years’ 
dividends, due in April and October, 1816, and paid 
them over to the wife of the bankrupt, and also re- 
ceived another half-year’s dividend, due in Ajjril, 18Z7, 
which he paid over to one of the Defendants. The pre- 
sent action was brought to recover the total amount of 
these dividends. Dallas J. being of opinion that the 
Defendants were liable in ccjuity only, and that the 
action was not maintainable, directed a nonsuit. 

Copley Serjt. had obtained a rule nisi in the last term, 
to set aside the nonsuit, and enter a verdict for the 
Plaintiff Ibr the whole sum sought to be recovered. Pie 
cited Moses v. MacJ'erla7i. {a) 

Blosset Serjt. now shewed cause, and contended, that 
the action could not be maintained, as the Plaintilf had 


April 39. 


The trustees 
under a mar- 
riage settle- 
ment of stock, 
the dividends 
of which tliey 
covejiaiited to 
j)ernrut the 
bankrupt to 
receive for his 
life, executed, 
after his bank- 
ruptcy, a 
power of at- 
torney to A. 
to receive the 
same. A* re- 
ceived the di- 
vidends, and 
paid them over 
to the wife of 
the bankrupt, 
save one sum, 
which he paid 
to one of the 
trustees ; 

Pleld, that the 
assignees 
might rccovej* 
the amount of 
^iu:li dividends 
from the trus- 
tees, iu an ac- 
tion for money 
had and re- 
ceived. 


(if) 2 Jiurr. 1 005. C J JV. Bh 
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no legal riglit to the money, but had merely an equi- 
table interest ; and tliat, at all events, as the obligation 
arose from a deed, such deed should have been declared 
ii|)on. In support of the first objection, he cited Co, 
Lilt, 272. b.y ChudlciglC^ case (o), Foorde v. Hoskins (b) : 
iiiul, in support of the second, Atlj/ v. Parish, (c) 

Cojdcij Serjt., in support of the rule, contended, 
that as the trustees had given an authority to receive 
the dividends, under which they were actually reciaved, 
ihere was nothing in the objections which had been 
urged to allect the Plaiutilf’s right to recover. 

Per Curiam, This action is brouglit to recover the 
amount of dividends of stock to which the bankrupt 
was entitled, and which his trustees have received since 
the bankruptcy, and applied to various purposes. With 
iidl notice ol‘ the bankruptcy, they refuse to pay tlie 
money over to the assignees. There cannot be any difii- 
culty in sustaining this action, the whole of the money 
Ijaving be('n virtually received by the trustees. 

Rule absolulc, (<t) 

(//) 1 Uff,. \ 2 i.Jj. (i) 1 N. R. 104 . 

(/O z liulst. 336. (J) Gibhs C. J. was absent. 


.»/"// 29- W11.1.S, Assignee «»l’ Hayes, a liankrtipt, v. 

Wells. 

I he bankrupt q’ROVEIl. Tlic iiclion was brought to recover the 
liry'^orLVir- I'olicy of insuraiice, cireclcd by the bank- 

nnee to the nipt, oil tlic Jife of one Luleward, for 3000 /. At the 
DcIVntlant ; 

ihe company, however, considering it invalid, paid to the Defendant half of the sum 
insured as a gratuity, on his giving up ihc policy. In an anion of trover by the 
.issigneo of the bankrupt to recover tbe value of the policy, bold, that the value of 
live parchnu ni only, and not the vum grattiitously paid, was recoverable. 



trial, 
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trial, before Uurroiigh J., at the London bittings aller 
last Michacimas term, it ajipeared, that the bankrupt 
being iiulebteci to the DefeiKlant, had assigned tlie 
policy to him, and the secretary to the insurance oflice 
proved, that the sum of 697/. 155. was paid by the 
olRce to llie bankrupt, in the presence of the Defendant, 
and the j)olicy thereupon cancelled ; that the money 
was paid merely as a gift or gratuity to the party, and 
not as a sum which was due on the policy as a valid 
instrument, for the life was not insurable at the time it 
was efiected ; that the board had iletermined that they 
were not compellable to pay uyon the policy, and that 
the bankru[)t and Delendant liad admitted that they had 
no claim uj)on the ollice. It was proved, by the bank- 
rupt, that the Defendant had received the money, and 
took it up from tlie table at the office; that the life was 
accepted at the office on the usual certificates; and 
that, at the time of effecting the insurance, he thought 
the life insurable ; but, from 8ubse(|uent information, he 
did not believe that it was. Burmufy/i J. was of opinion, 
that as the policy was cancelled, and must be considered 
as waste parchment, and as the money was paid before 
the action was commenced, merely as a gratuity, and 
not under any idea of a compromise, the case must be 
governcil by Btnftcr v. DiuliTiiootih ((f), and that the Plain- 
tiff could recover nothing more than the value of the 
parchment. A verdict was accordingly entered for 
lV/., the value of the parchment, with liberty to move to 
increase it to the sum received by the Defendant. 


1818. 


Wills 


V, 

W ELLS. 


Bcsl: Serjt., in the last term, had obtained a rule 7mi 
to increase the verdict; and leave was given to the De- 
fendant, on shewing cause, to move to enter a nonsuit. 


(^0 6 T . R . 68i. 
T 3 


Vaughan 
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Wills 


V. 

Wells. 


Vaughan Serjt. now shewed cause against the rule for 
increasing the verdict, and also moved to enter a nonsuit. 
He contended, that, as this was an action of trover and 
not of assumpsit^ for money had and received, the Plain- 
tilF must prove himself to have a property in the policy, 
and that the policy, at the time of the supposed con- 
version, was of some value. The bankrupt and the De- 
fendant being fully convinced that they had no legal 
claim against the olhce, threw themselves on the mercy 
of the directors, who consented to give the sum in 
question as a gratuity- The policy was of no value ; it was 
not used by the Defendawt ; he could enforce no pay- 
ment under it, and the sum he received w’as a mere gift. 
If the money had been paid as being due under the 
policy, tile PlaintilF might have* succeeded in an action 
for money had received ; but the whole of the evidence 
negatived such payment. The verdict for the parch- 
ment could not be retained, for it was of no value. De 
minimis non curat lex. 


Best Serjt. contra. The actual value of the policy 
w^as, at least, the money received by the Defendant ; the 
money was paid to the person who produced the policy 
at the ollice, and would not have been paid without 
such production. Besides, it docs not appear that an 
action might not have been maintained on the policy 
against the office, although the bankrupt and the De- 
fendant thought otherwise. This case is distinguishable 
from Boyter v. Dodsrdoorth. The sums received by the 
sexton were merely proportionable to his civility ; he 
had no riglit to them, and therefore could not recover. 
Here the Plaintiff becomes entitled to all the bankrupt’s 
property, and with it to this policy ; and whatever sum 
has been received by means of it is the measure of da- 
mages the Plaintiff' ought to recover. lie might, in- 
deed, it in ])ossession of the ])olicy, have recovered the 

full 
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full ainount; but, at all events, he is entitled to what 818. 
has been received. As to the parclmient, on the atitlio- 
rity of The King v. Adett (a), the Plaintiff’ is entitled i;. 
to recover the value of it. Wells. 


Dallas J. In this ease, there is clear evidence of a 
conversion, and I am of opinion, that tlie Plaintiff is 
entitled to retain the verdict which the jury have found ; 
the only (jucstion, therefore, is, whether the verdict 
is to be increased. The evidence is decisive, that tlie 
payment was merely gratuitous, and that the policy 
was known to the parties to be invalid ; and being a 
mere voluntary and gratuitous payment, this case is 
brought within the principle upon which Boater v. 
Dodmorth was decided, and the Plaintiff* cannot recover. 
It is to be remarked, that this is a payment of a part 
only of the sum insured, and if tlic assignee is entitled 
to recover on the policy, he may still sue the office on 
the policy, and the partial payment which has been gra- 
tuitously made wall be no defence. 

Park J. , It is with much concern that I agree with 
this verdict ; but as the jury have found the parchment 
to be of the value of 2d., it cannot be said that the 
action is not maintainable. In Boyler v. Dodsworih it 
was considered, that the test, whether an action for 
money had and received could be maintained, was, 
whether an assize would lie; and it is clear that no 
assize would lie for a gratuity. I am therefore of 
opinion, that the present verdict must stand. 

Burrough J. The money must be taken to have 
been paid by the officer of the company, as a mere 
gratuity, and there can be no pretence for bringing this 

u) I y. K. i, 

T 


acUoli, 
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action, to recover what was paid as a gratuity. As 
to the value of the parchment, there is no doubt, that 
the Plaintiff is entitled to it, for it was by the act of 
the Defendant that the Plaintiff was prevented from 
obtaining it. 

Rule to increase damages discharged, and 
motion to enter a nonsuit refused, {a) 


(a) Gibbs C. J. was absent. 


May I. LiGHTFOOT V. CrEED. 

The Defend- /iSSUMPSIT. The declaration contained the com- 

ant contracted th . 

to transfer money counts. Plea, 7io?i assimpsit. 

stock on a cer- At the trial before Dallas J. at the Londoii sittings 

theVlaindff term, it appeared, that the Defendant, on 

hut failed to the 23d Octohcr^ had sold to the Plaintiff 8000/. three 

perform his jKT ccnt. coiisols, to bc delivered on the 30th of the 

which the month ; that on that day, stock havings in the 

PlaiiitilT mean time risen in price, the Defendant i^eftised to 

stock!^L?rto transfer, in consequence of which, the Plain- 

recover the till* employed a broker to purchase stock to the same 

consequent loss amount, which was accordingly transferred to the Plain- 
sustaincd by . i , i- 

liim,brougl»t ^oss sustained % the Plaintiff, 

an action by the Dcfeiulant’s not performing his contract, was 45/., 
Dcfaidantfor Defendant, after the action commenced, 

nioney paid : oilcrcil to pay that Slim without costs. This action 
Held, that was brought to recover the 45/. For the Defendant, 
was not main- objected, first, that the contract was void under 

lainablc, as the Statute 7 Geo. 2. c. 8.; and, secondly, that the Plain- 

Illould W should have declared specially. Dallas J. directed 
declared spe- a vcrdict to bc cnterwl for the Plaintiff; with leave 
TOntrac" l^cfeiidaiil to move to enter a nonsuit on both 

of the grounds of objection. 


HuUocJi: 
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Hullock Scrjt., on a former day in this term, had 1818. 

accordingly obtained a rule to set aside the verdict and 

o Lightfoot 

enter a nonsuit ; and, in support of the second objection 

which had been made, cited Heckscher v. Gregory, {a) Creed. 

Vaughan Serjt., in shewing cause, was directed by the 
Court to confine himself to the second point, whether 
this, being an action for money paid, could be main- 
tained. He contended, that the circumstance of the 
Defendant having ofiered to pay the money since the 
commencement of the action, was a recognition of the 
authority of the Plaintifi’ to pgy it to the broker at tlie 
time of the transfer, and that, at all events, it was not 
incumbent on the Plaintiff to declare specially. 

Hullock Serjt., in support of the rule, was stopped by 
the Court. 

Ginns C. J. An action for money paid cannot be 
maintained, unless there be a request to pay it, cither 
express or implied. This was a special contract by the 
Defendant to transfer stock, for breach of which, the 
Plaintiff might recover unli(j[uidatcd damages. He docs 
not do that, but affects to liquidate the damages by pur- 
chasing tlie stock, and sues the Defendant for the differ- 
ence, as mon^ paid to his use ; but it is paid without 
authority. Thetc is no count in the declaration on which 
he can recover, if not on that for money paid ; so that, if 
he cannot recover on that count, he cannot succeed in 
this action, althougli his claim may be otherwise well 
founded. The Defendant contracted to transfer stock 
on a certain day : if he did not transfer the stock on that 
day, the Plaintiff was entitled to call on him to make 
good, in the shape of damages, tlic loss sustained by the 


(a) 4 £aJh 607. 


Defend- 
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Defendant’s abstaining from performance of his con- 
tract, Instead of that, the PlaintiiF purchases the stock, 
and sues the Defendant for the difference, who never 
authorised him to purchase it, cither expressly or im- 
pliedly. From the circumstance of the Defendant’s 
having agreed to pay the 45/., it cannot be shewn that 
the Plaintiff thus laid out this money for the Defend- 
ant’s use. The Plaintiff’s claim on this count therefore 
cannot be supported. 


Dai.las J. It has become immaterial to consider 
the first point saved, whether the transaction were 
legal or not. The only count on which the Plaintill 
could have recovered, is on that for money paid ; to 
sustain which, an express or implied authority is neces- 
sary. No authority has been proved ; and the I’laintilf 
cannot recover. 


Park and Buurough Js. concurred. 

Rule absolute- 


May 1. 


Matthews and Another v. Sawell. 


The Defend- y^SSUMPSIl^ iov the use and occupation of a farm in 
agreed to^take county of Essca;^ for three years, from Michael^ 

the premises mas^ 1813, for not keeping and leaving it in repair, and 
for 17 years 

at a yearly rentj and entered. In 1813, the Plaintiffs contracted to sell the fee to 
who thereupon bought from the Defendant the residue of his term, and, without the 
assent of the Plaintiffs, put in a new tenant, who occupied for two years. The con- 
tract for sale of the fee was then rescinded : Held, that the Plaintiffs were entitled to 
recover from the Defendant, in an action for use and occupation, the rent from 1813 
to the end of the original term, as there had been no surrender in writing of his 
interest, and as the Plaintiffs liad not assented to the change of lenaiK'v. 
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for not managing and cultivating the same, according 
to the course of good husbandry, and the custom of the 
country. Plea, non assuinpsit. At the trial before 
Dallas J. at Westminster^ at the sittings after the last 
term, the following facts were disclosed by the evidence. 
In November^ 179i>j the Defendant, under a written 
agreement only, took the premises from the then 
owner, for a term of 17 years, commencing at the 
preceding Michaelmas^ at the yearly rent of 50/., payable* 
half yearly, and agreed to keep the premises in repair 
during the term, and to leave them in repair u})on its 
expiration; and also to hokl the premises subject to 
the performance of such covenants as were usually in- 
serted in leases of farms in the same county. The 
Plaintifls afterwards became the owners, and in March^ 
1813, sold the fee-simple to Hatvcij* There being 
some difficulty in making out the title, the purchase was 
delayed ; in the mean time, however, Harvey agreed with 
the Defendant, that he should quit the premises at 
Michaelmas^ 1813, which he did, and Harx)cij\et them 
to Mkn^ who immediately took possession, and con- 
tinued in occupation until Michaelmas^ 1815. The 
Defendant, on quitting the premises in 1813, paid all 
the rent then due, and gave notice to the Plaintiffs of 
his having givjpn possession to Hai'vcy^ and that he had 
left the premises in good repair. \i\ July^ 1814, one 
of the Plaintills, in a letter to the Defendant, stated 
that she was surprised to find that the rent was unpaid, 
that she had heard, that Harvey was in possession of 
the premises, and requested the Defendant to inform 
her what lie knew of Harvey ; but she did not demand 
the rent from the Defendant, or state that she con- 
sidered him liable to pay it. The solicitor of the 
Plaintiffs afterwards demanded the rent from Aliens 


1818. 


Matthews 


Sawell. 


who was tlien in possession ; and about Michaelmas^ 
181.5, one of the PJaintilfs demanded two years' rent 

from 
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from Allen. In July^ 1814*, Harvey became a bankrupt. 
Not being able to make out a satisfactory title, his as- 
signees, in November^ 1816, agreed with the Plaintiff’s to 
waive the purchase, upon which the Plaintiff’s and the as- 
signees (with the consent of the creditors) executed mu- 
tual deeds of release. In January ^ 1817, the assignees re- 
leased Allen from all liability in respect of his occupation. 
The Plaintiff’s had not demanded any rent from the 
Defendant from the time he quitted the premises up 
to Michaelmas^ 1816. For the Plaintiff’s it was con- 
tended, that the agreement entered into by the Defend- 
ant was subsisting, and th/it no act had been done to 
determine his liability, as well to pay the rent up to 
Michaelmas^ 1816, as also to keep the premises in repair 
until that time. For the Defendant it was contended, 
that at the time Ha^'%)cy was let into possession, the 
Plaintiff’s consented that the tenancy should determine. 
The jury under the direction of Dallas J. found a 
verdict for the Plaintiffs, for 150/. for rent, and ISO/, 
for repairs ; leave being given to the Defendant to move 
to enter a nonsuit, on the ground of there having been 
an implied surrender of his interest under the agreemihl. 


Best Seijt., on a former day in this term, had obtained 
a rule nisi to enter a verdict for the Defendant * 

Lens Serjt. now shewed cause, and contended that 
the Defendant, although he quitted the premises in 
1813, was still liable in law. The question is, whether 
any acts have been done to release the Defendant, who 
was the Plaintiffs’ original tenant. The circumstance 
of Allen being liable for the rent for a time does not 
militate of necessity with the fact of the Plaintiffs’ 
having the defendant still liable, for a lessor may hold 
his lessee liable on his covenant, and his assignee liable 
on his occupation. This letter from one of the Plain- 
ly tiffs, 
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tiffs, so far from exonerating the Defendant, intimates- 18)8. 
that she would hold him liable if Mleti did not pay. ' 

* •' IftATTHEWS 

The Plaintiffs apply to the Defendant first, and only 
apply to Allen when referred to him by the Defendant. Sawell. 
It is true, the Defendant ceased to occupy the premises 
by the tacit consent of the Plaintiffs, as they did not 
object to his quitting them, or to Alienas holding under 
Harvey^ but this was under the impression that Harvey 
was to become the purchaser. There was nothing;^ 
which could be construed into an assent after the bar- 
gain with Harve^j was at an end. But what have the 
Plaintifis done, to release the Defendant in fact or in 
law ? They release Harvey from his contract to pur- 
chase, nothing more. Harvey discharges Alleii from 
being his tenant, but that has nothing to do with the 
case. Allen was not teiuint to the Plaintiffs, but to 
Harvey ; and if the Plaintiffs had brought an action for 
use and occupation against Alkm^ they would have been 
nonsuited. They would, therefore, according to the 
argument of the other side, be unable to recover cither 
against the Defendant or Allen, ^ But tliey can recover 
against their original tenant. In Mollctt v. Brayne{(i\ 
it was held, that a tenancy from year to year, created 
parol, w^as not determined by a parol licence from 
the “landlord to quit in the middle of a quarter, and tlic 
tenants (quitting accordingly. Phipps v. Sculthorpc (/>), 
although not •closely connected with the present case, 
as far as it is applicable, is in favour of the Plaintiffs. 

Tlierc the party had precluded himself from setting u|> 
the continuance of the title of another person. This 
claim is not only not contradicted by that case, but is 
consistent with it. The Defendant was liable in the 
first instance, and as he cannot shew by what mean.s 

(rt) a Campb, 10.3. [h') T A, $ 0 * 

his 
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his liability ceased, the Plaintiffs are entitled to main- 
tain this action. 


Best Serjt., in support of the rule, urged, that from 
the circumstances of the case a surrender must be im- 
plied. If the case stoo<l upon an actual surrender, it is 
clear that it must be in writing ; but a tenancy may be 
determined without an actual surrender. In Mollett v. 
Brayne there was no new tenancy, as in this case, nor 
did the lessor assent to the tenant's quitting the pre- 
mises, as the Plaintiffs must here be presumed to have 
tacitly done. This is not like the case of the lessee and 
assignee being both liable. This landlord has two ori- 
ginal tenants, and this is, therefore, different from the 
case of an original tenant's assigning without the per- 
mission of his landlord. It has never been decided 
that a Plaintiff, who has consented to a change of 
tenancy, and permitted a change of occupation, can 
charge the original tenant for the rent due during the 
occupation of the new tenant. Had there been any 
covenant between the parties, it woidd not have admitted 
of a doubt ; but here there was no covenant, and the 
privity of estate between the parties ceased, when they 
assented to the occupation of Harvey, In Nafchl^t y. 
Porter {a\ where lessee for years, having agreed with the 
lessor to surrender his lease, delivered up his ke}?^, which 
the lessor accepted, but afterwards refused to take the 
surrender of the lease, it was decreed that the lessee 
should be discharged of the rent. Here the Plaintiffs’ 
consenting that the possession should be delivered to 
Plarvey w'as equivalent to their taking possession them- 
selves. 


Lens Serjt., on Nalchbolt v. Porter being cited, ob- 
served, that the case was very imperfectly re})ortcd, and 

(rt) 7,Verru ii%, 

at 
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at last only went to shew an instance in which equity 
would not interfere. 



Mati'hews 


Gibbs C. J. This is an extremely hard case against Sawell. 
the Defendant, and the Court has been disposed to 
struggle to the utmost in his favour; but, after the best 
consideration which we have given to the case, we find no 
sufficient legal ground for his escape from the claim 
which has been made against him. He was tenant for 
17 years; upon the lessor’s death, his devisees contract 
to sell the fee, being entitled to this rent for three years 
more, and to the possession, at the end of that time, but 
not sooner : Harvey contracts to purchase : he could 
contract for tlic possession with the Defendant only: this 
he docs, at the same time informing him he wishes to let 
the premises to Allau Harvey lets them to Allcn^ and 
lie is bound to pay Haivey rent, because he could not 
set up the Defendant’s term as a defence, being estopped 
as to Harvey* In process of time Harvci/^ purchase 
goes off, and the Plaintiffs release Harvey^ and he re- 
leases Allai^ and the parties then stand as they did at first. 

I should have thought it worth much consideration, 
whether the original tenant might not have been freed, if 
the original landlord had had another person liable to 
him for rent ; but one ingredient in the statement v/hich 
has becii made to that effect, was, (hat another tenant 
was answerable to the original lessor. AllcJi was not 
liable to the original lessor. The Plaintiffs left Harvey 
and the Defendant to deal as they pleased, the one with 
Allcn^ the other with the remainder of his term. If no 
new tenant be answerable to the Plaintiffs, it resolves 
the case into this statement, that the Defendant was 
their tenant for a lease, of which three years remained, 
that there was a parol surrender of that lease, and that 
such a surrender is void under the statute of frauds. 

Under 
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Under these circumstances, I am of opinion, that the 
verdict obtained against the Defendapt must stand. 

Dallas J. I, also, am extremely sorry to concur in 
this judgment. If the Plaintiffs had in fact consented, 
that the Defendant should, in 1813, cease to be liable, 
and had gone beyond that, and had accepted a substi- 
tuted tenant, I should have thought the Defendant, dia- 
chatged. But the sale was with a reservation of the 
iinexpircd part of the term. Harvey is let into posses- 
sion under fhe Defendant, and Allen under Harvey. So 
far from the tenancy being determined in 1813, in 
1814 the Plaintiffs apply to the Defendant for rent, and 
are referred by him to Allen^ but plainly claiming rent 
to be still due to them. I, therefore, think that the te- 
nancy was not put an end to, with the consent of all the 
parties, in 1813, and that the Plaintiffs must recover. 

Park J. PJujpys v. Sculthorye docs not so nearly re- 
semble this case as I at first thought. It does not appear 
that Allen ,waS let into possession with the consent of the 
Plaintiffs. The Plaintiffs did riot acknowledge Allen as 
their tenant, and had no remedy against him ; and as 
there was not any legal surrender, I concur relufc^ntly 
with the Court, in considering the Defendant liable. 

Burrough j. If there had been another person 
against whom the Plaintiffs might have sustained an 
action for use and occupation, I should have thought 
the Defendant would have been discharged ; but after 
looking with the greatest anxiety, we cannot find any 
other person liable, and are therefore obliged to hold 
that the Plaintiff is entitled to recover. 

Rule discharged. 


1818. 
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SowABD w. Palmer. 


May I. 


Assumpsit on a promissory note for \5U 55. Gd,y The Plaintiff 

drawn by the Defendant, and made payable to 

James Lamh^ who indorsed it to the Plaintiff, At the change drawn 

trial before Park J. at the London sittings after the last 

terin, it appeared, that the note was not paid when accepted by 

due, wdiereupon the Plaintiff, finding that the Defend- A ^ payable to 

ant w^as embarrassed, agreed to accept 5s. in the pound faction 

on the amount of the note, and*interest, to be secured by promissory 

the acceptance of the Defendant’s brother; it being «oteforamuch 

agreed, however, that the original note should remain on^contoiT^^ 

in the hands of the Plaintiff, and that the debt should that the origi- 

revive, in case the acceptance of the Defendant’s brother 

^ , revive, if the 

should not be duly honoured. A bill for the sum bill should be 
of 11/. 105, (id. was accordingly drawn upon, and ac- didionoured. 
cepted by the Defendant’s brother, and indorsed to the dishonourTd* 
Plaintiff^ who thereupon gave the Defendant the follow- but no do- 
ing receipt. London, 2Gt\i 1817, received ^ade ^^the 

ISfr. Thomas Palmer II/. 105. 6U, being a composition Defendant on 
of 55. pit the pound, on a.^bill of A5l. 5s. Gd., whi^*h I the day it be- 
acceptlbf as a payment in full of all demands on the ^nd, on the 
said Thomas Palmer, but without prejudice in any w^ay following day, 
to myself, or ai^ other parties who are, or may be tendered” hT*^ 
concerned in the said bill of 45/. 5s. Gd., and the said amount, which 
11/. 105. 6d. being paid me by a bill on Mr. S. Palmer, Plaintiff 
of Coventry, unless the said bill of 11/. IO 5 , Gd. be duly ^ept, and^sue'd 
paid, this receipt to be null and void, John SovoardJ* on the original 
This bill also, when due, was dishonoured ; and, on Jhat thePIain 
the day following, the sum of 12/. was twice tendered tiff was not 

to the Plaintiff, but he refused to accept it. No to 

recover 

demand was made by the Plaintiff for payment of the 
latter bill on the day when it became due. The De- 
VoL. VIII. U fondant, 
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fendant) upon the action being commenced, paid 12Z* 
into Court. Park J. being of opinion, that the tender 
made the day af’ter the bill became due, was, under the 
circumstances of the case, a discharge of the original 
debt, the jury found a verdict for the Defendant. 

Besf Serjt., on a former day in this term, obtained a 
rule nisi to set aside the verdict, and cited Cranky t. 
Hillary, {a) 

Vaughan Serjt. now shewed cause, and contended 
that the defendant had complied with the terms of the 
agreement. The security of a third person having 
been introduced, takes this case out of the rule, that a 
smaller composition is no bar to the original debt. It 
is clear, that the Defendant was ready with the money, 
for on the next day he made the tender. The Plaintiff' 
made no demand on him, and he could not know in 
whose hands this bill, which was payable to order, 
might be. It was meant to be a negotiable instrument, 
and to be put in circulation, and, before the Plaintiff 
could have notice of the dishonour, the Defendant 
made a tender of the amount. The Plaintiff* sustained 
no loss or injury, and the Defendant did all in his 
power to perform his agreement. 

Best Serjt., in support of the rule,, dbntended, that it 
was the duty of the Defendant to have made the tender 
on the day upon which the bill became due, and for 
that purpose to have gone to the person to whom 
he gave the bill. He was not bound to go to every 
indorsee, or to hunt out the holder of the bill; but 
he has not done all that he was bound to do, and, 
therefore, the Plaintiff is entitled to recover the 

{a) % M.^ S» 130 . 

original 


1818 , 
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original debt. In Cranletj v. it is stated, 

that the person to be discharged, is bound to do the 
act, which is to discharge him, and not the other party, 
and Dampiei' J, said, ‘‘ It is laid down by Littleton{a\ 
that the obligor of a bond, conditioned for the payment 
of money at a particular day, is bound to seek the 
obligee, if he be in England^ and at the set day to 
tender him the money, otherwise he shall forfeit the 
bond.” 


1818. 

SOWARD 


Palmer. 


Gibbs C. J. This case bears no resemblance to 
those to which it is likened ; and the principle on which 
they are decided can never Tbe shaken. The principle 
is, that when a man agrees to do any particular thing, 
he must do all that is necessary. If it be to pay rent, 
he must be ready on the land ; if to pay money to A. on 
a particular day, he must seek for A. If the Defendant 
had contracted to pay 10/. to his creditor on a par- 
ticular day, and had failed, he would have been liable 
to the whole original debt. But he agrees to give a 
negotiable security, which the Plaintiff’ consents to 
take, and takes it subject to the law incident to all 
bills, and must make a demand in the same way as on 
all bills. He has not [)roved that he presented the bill 
for payment, and consequently is not remitted to his 
original debt. This certainly was not a bill payable to 
the indorser himself only, which might come within the 
reason of a bond, but was payable to order, and bears 
several indorsements. As no demand on the part of 
the Plaintiff’ has been proved, I am of opinion that this 
action cannot be maintained. 


The rest of the Court concurred. 

discharged. 


(«) Ser, 340. 


U 2 



280 


CASES IN EASTER TERM 


1818. 


Tdaj 1. 


1 ATE and Others v. Meek. 


The Defend- 
ant, as owner 
of a vessel, co- 
venanted by 
charter-party • 
with as 
freighter, to 
take on board 
a cargo in the 
Bra%ilsi and 
deliver the 
same in Etig- 
land. A* 
covenanted to 
put the cargo 
on board, and 
pay freight at 
a certain rate 
per ton ; part 
in money on 
the arrival of 
the vessel, and 
the remainder 
by bills at two 
months after 
the delivery of 
the cargo. 

The owner 


was an action of trover, to recover the value 
of 40 chests of sugar and 7^8 arrobas of fustic, 
which was tried before Burroug/i J., at the sittings after 
Michaelmas term, 18] 7, at Guildhall^ when a verdict was 
found for the Plaintiffs for 2000/., subject to the opinion 
of the Court, on a case which, in substance, stated, that 
the Defendant, being the o'^vner of the brig Jane^ an in- 
denture of charter-party was, on the 9th October^ 1815, 
executed in London^ between him and J. BagshaWy 
whereby the Defendant, (therein expressed to be the 
owner of the brig, Jane^ then lying in the port of Lon-- 
don^ and whereof George G. Meek was commander,) co- 
venanted with J, BagshaWy (therein expressed to be 
co-partner in, and acting on belialf of the house of 
trade, carried on in London under the firm oiBagsliaxo 
and Seale,) freighter of the brig, and his assigns, for the 
considerations thereinafter mentioned, that the brig 
should sail in ballast from London, direct to Bahia, on 
the coast of Brazil, where she should forthwith be ren- 
dered staunch, &c., and, being ready to load, the corn- 


bound the ves- mander should give notice thereof to ^ the freighter’s 
freight, and Bahia, and, in the accustoinary manner of load- 

the freighter 

bound the cargo, for the due performance of their respective covenants. Part of 
the cargo was shipped for A,, and part for other consignees. The Defendant delivered 
the goods to the other consignees, on payment of the freight, at a less rate than 
that contracted for by the charter-party ; but refused to deliver to the Plaintiffs the 
goods consigned to A,, which A. had assigned to them, without their paying the 
whole of the freight due under the terms of the charter-party : Held, that the 
Defendant was justified in detaining the goods of the Plaintiffs until payment of the 
freight stipulated for by the charter-party, as the delivery of the goods and the pay- 
incni of the freight were to be considered as concomitant acts. 
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ing at that place, take on board the brig, from the ISIS. 

freighter’s agents, a full cargo of sugar, not exceeding 

170 tons, and cotton, with sufficient fustic for dunnage, 

and no more, (the cargo, not exceeding in the whole Meek:. 

what the brig could reasonably stow,) and immediately 

sail direct to the first port in the Eyiglish channel she 

should be enabled to touch at, where being arrived, her 

then commander should immediately give notice, by the 

then next following post, to the freighter, at the port of* 

Loridon^ and wait with the brig until the return of the 
post from thence, for the freighter’s orders, cither to 
proceed to London^ or to aijy one safe port in France^ 

Holland^ Bremen^ Hamhro\ or the Baltic^ and immedi- 
ately sail direct to such ordered port, and give notice to 
the freighter’s agent there, and make a right and true 
delivery of the whole cargo, agreeably to bills of lading 
that should be signed for the same ; and, such delivery 
being completed, end the intended voyage. And the 
owner thereby agreed, that the brig should lie at Bahia^ 
for receiving the cargo, sixty working days, to be ac- 
counted from the tlay on which the brig should be ready 
to load, and notice thereof given, that, in the event of 
the cargo being delivered at a port in Fraiwc^ Holland^ 

Bremen^ Hamhro\ or the Baltic, the brig should lie 
there for such delivery twenty running days, if needful, 
to commence from the day on which the brig should b« 
ready to deliver at such ordered port, and notice given ; 
and that, in the event of the cargo being delivered in 
London, the brig should lie there for delivery fourteen 
running days, if needful, to be accounted from the day 
on which the brig should be reported inward at the 
custom-house : In consideration whereof, the freighter 
covenanted to furnish, and, in the accustomary manner 
of loading at Bahia, sentl alongside the brig at that 
place a full cargo of sugar and cotton, with sufficient 
fustic for dunnage, and no more (and Jiol exceeding 
IJ li 170 tons 
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1 70 tons of sugar) also to give orders as aforesaid, re- 
lative to the brig’s port of discharge, and at London^ or 
at one safe port in France^ Holland^ Bremen^ Uambrd^ 
or tiic Baltic^ at his own costs, to receive the cargo 
from alongside the brig, within the times thereinbefore 
limited for those purposes, or days of demurrage there- 
inafter granted ; and also to pay or cause to be paid to 
the owner, for the freight or hire of the brig for the 
‘voyage, in case the cargo should be delivered at Xon- 
don^ after the rate of 7/- sterling -per ton for every ton 
of sugar, net weight at the king’s beam, that should be 
so delivered, and so in proportion for less than a ton, 
per pound for the cotton that should be so delivered, 
and 3Z. lO.v. per ton for the fustic so delivered, and so in 
proportion for less than a ton, together with 5/. per 
cent, primage, and that the freight and primage should 
be paid as follows, viz, 300/., part thereofi to be paid in 
cash forthwith, on the day the brig should be reported 
inward at the custom-house, in the port of Ijondon, on 
her return from the voyage, and the remainder of the 
freight and primage to be paid by a good and approved 
bill or bills, payable in IjondoHy at two months after 
date, from the day on which the delivery should be com- 
pleted ; but provided, and it was thereby mutually co- 
venanted, that in case the brig should be ordered to 
proceed to, and deliver her cargo at, any other port 
within the before-mentioned limits, the whole of the 
aforesaid rate of freight and primage, or as near the 
whole thereof as could then be ascertained, should be 
paid as follows ; viz, 300/., part thereof, to be paid in 
cash, forthwith, on the day on which orders should be 
given for the brig to proceed to a foreign port; and 
the remainder thereof to be paid by a good and ap- 
proved bill or bills, payable in London^ at three months 
after date from the same period, as and for the freight 
of the aforcJiiaid cargo and primage thereon, from Bahia 

to 
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to England only ; and that the further freight of the 
cargo, from her port of receiving orders in the English 
channel to her ordered port of delivery, and primage 
thereon, should be calculated and settled pursuant to 
the award of two impartial and experienced arbitrators, 
one to be chosen by each of the parties, with power to 
choose a third, whose award, or that of any two of 
them, the parties thereby bound themselves to perform; 
and that in such case, the residue of the freight from 
Bahia to England (if any), together with the further 
freight to be so sej^led, should be paid by the freighter's 
agents at the brig’s ordered port of delivery, within one 
month after delivery of the cargo. Provided, and it was 
declared, that it should be lawful for the freighter to 
ship on board the vessel in Eondon all such lawful goods as 
he might think fit, on his own account, and which the 
owner thereby agreed should be delivered at Bahia ; and 
in sucli event, the freigliter engaged, at his own cost, 
to defray all extra custom-house and port charges that 
would be incurred in Lond(my and all custom-house 
charges, consulage, and other expenses that would be 
incurred at Bahiuy in consequence of the vessel clearing 
out at the custom-house in London^ and arriving at 
Bahia wdth goods, instead of in ballast, and should like- 
wise pay to the owner 50/. for the freight of the out- 
ward goods, previous to the vessel leaving London ; and 
in such case, the number of days expended in loading 
the goods, (to be accounted from the 11th instant, 
October) should be deducted from the lay-days allowed 
for loading the homeward cargo at Bahia ; provided 
also, that in case any other goods than those shipped 
by the freighter, should be conveyed on board the brig 
from London to Bahia^ the freigjit for the same should 
be equally divided between the parties thereto. More- 
over, the owner agreed, that it should be lawful for the 
freighter to keep the vessel on demurrage at her ports 
U 4 of 
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of loading and unloading, thirty running days in the 
whole, over and above the aforesaid lay-days, on paying 
to the commander 6/. per day, day by day, as the same 
should become due; and to the true performance of 
the foregoing covenants, the parties respectively bound 
themselves especially ; the owner binding the vessel, 
her freight, and appurtenances, and the freighter, the 
merchandize to be laden onboard her, each to the other 
of them in 2000/. 

The vessel having arrived at Bahia^ the agents of 
Bagsha*w and Seale^ at that port, c^sed to be shipped 
on board the goods mentioned in the declaration, viz, 
40 chests of sugar and 7of arrobas of fustic (which, at 
the time of such shipment, and ol the assignment herein- 
after mentioned, were the property of Bagshaw and 
Seale, together with other merchandise consigned to 
other persons in London ; and a bill of lading of the 
sugar and fustic, the subject of this action, was there- 
upon, on 27 lh March, 1816, signed by Geo, G, Meek, 
the captain of the brig, acknowledged to be shipped in 
good order, by Toole and Weiss of Bahia, in the brig 
Jane, Geo, G, Meek master, then lying in the port of 
Bahia, and bound lor London, 40 chests of sugar, 
weighing 1669 arrobas, and 16 pounds, and 708 arrobas 
of fustic, to be delivered in the like good order, and 
w'ell conditioned in London, (dangers of navigation ex- 
cepted), unto Bagshavo and Seale, or to their assigns, he 
or they paying freight for the said goods as per charter- 
party, and average accustomed. 

The brig sailed upon her homeward voyage, and 
arrived in London with her cargo, and was reported 
inwards at the custom-house, on the J5th Jime, 1816. 
The freight of the sugar and fustic, calculated according 
to the rates mentioned in the charter-party, amounted 
to 214/. 6s. 4d. The other goods, carried on board the 
brig from Bahia to London, in the voyage, were there 
1 8 delivered 
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delivered by the Defendant to the owners of the goods 
to whom they were consigned, upon their paying the 
freight which was reserved by the respective bills of 
lading thereof, amounting to 66 IZ. 135. 10/Z., and which 
the Defendant received without the consent of Bagshwiso 
and Seale^ or of the Plaintiffs, from the respective con- 
signees of such goods. The rates of freight contained 
in such bills of lading, were less than those stipulated by 
the charter-party. BagsJiwm and Seale having become 
insolvent, they, by deed, dated 18th June, 1816, 
assigned their property and interest in these sugars 
and fustic to the Plaintifls, in trust for themselves and 
the other creditors Bagshaw and Seale. The freight 
of the whole cargo, calculated according to the terms of 
the charter-party, would have amounted to 1681Z. 85. 9rZ. 

No tender or offer had at any time been made by 
the Plaintiffs, or Bagsha^w and Seale^ of any part of the 
freight, either in money, bills, or otherwise, and the 
same still remained unpaid. The Plaintiffs, before the 
commencement of this action, and after the execution of 
the assignment to them, demanded of the Defendant 
the sugars and fustic, which were then in his possession, 
but the Defendant refused to deliver the same without 
payment of the freight due under the charter-party. 
The question was, whether the Plaintiffs were entitled 
to recover. If the opinion of the Court should be in 
their favour, tile verdict was to stand, but the goods 
were to be taken by them in lieu of damages ; if against 
the Plaintiffs, a nonsuit was to be entered. Either 
party was to be at liberty to turn the facts of the case 
into a special verdict. 

, The case was argued on a former day in this term, 
when. 


1818. 

Tate 


Meek. 


Best Serjt. for the Plaintiffs, contended that the De- 
fendant had no lien, as had been decided by this Court 
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1818. in the late case of Hutton Bragg {a\ which com- 
pletely governed the present case. No tender at all 
had been made in this case, but none was necessary; 

Meek. fQj. it fg stated that the Defendant refused to deliver 
these goods, unless on payment of the freight due on 
the charter-party. The Defendant, therefore, having 
delivered out other of the goods on payment of a lower 
rate of freight, tlian the freight stipulated in the charter- 
party, claims to retain the rest, not for a proportional 
freight, but for the whole uncollected residue. The 
only difference between this case and Hutton v. Bi'agg^ 
is in the mode of payment which there, is in an aggre- 
gate sum, and here, is calculated at a certain rate per 
ion of the ship’s contents ; and that tliere, the owner 
receives it as a dead freight; here, according to the 
(|iiantity of the goods brought. But the principle is 
the same in both cases; here, as well as there, the 
ship-owner parted with the possession of the whole 
ship : so completely has he parted with it, that the 
Defendant takes no pains to lill up the ship, and the 
freighter does take in goods at an inferior rate of 
freight. The freighter has not only the entire pos- 
session, but the conduct of the vessel: he is to send 
her to England^ Holland^ Bremen^ or Hamburgh^ at 
pleasure. The space of stowage contained in the 
ship, and the voyage, are equally at his disposal ; 
and this case is, therefore, withiff the principle 
stated by the Court in delivering their judgment in 
Hutton V. Bragg. The proposition that there can 

be no lien where a specific price is agreed on, 
stated in Bacon (6), and in the case of Brenan v. 
Currint (c), upon examination of the cases cited, is 
not supported by them to that extent. {Acc. per 

(d) AntCyWl. 14 . S.C. (<*) Sayer, 224. Bull. N. P, 

Marsh. 339. 7th cd. 4y. 

W 5 Bac, Abr. Trover^ 271, 

cur.) 
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cur.) But the lien may remain, notwithstanding that 
there was a special agreement as to price. Yet the 
special agreement for a mode of payment inconsistent 
with the lien, does toll the lien. Gihhs C. J. has 
accurately stated the principle in Hutton v. Braggs 
and, here, the special agreement is inconsistent with 
the lieu. Here the 300/. is to be paid on report- 
ing inwards, but the remainder of the freight is only 
to be paid by a bill at three months, computed from 
the day on which the delivery is to be completed. 
That is quite inconsistent with the continuance of a 
lien, which would enable the^ ship-owner to say, that 
he would not deliver a bale of the goods till all the 
freight was paid. If the defendant stood on the 
common doctrine of lien, he would have only a 
lien for the freight of these specific goods ; but he 
insists on holding them till he shall be paid the 
freight stipulated in the charter-party, he must there- 
fore shew, that in the charter-party, there is any such 
stipulation. The cases of Birleij v. Gladstone and 
Phillips V. Eodie (/>»), are also in point Here, freight at 
which the goods of the other persons were taken on 
board, and which was less than the freight stipulated 
in the charter-party, was expressed in the bills of 
lading, which were signed for those goods, and those 
goods were therefore deliverable immediately. The 
case then thus slands. The ship goes out, the freighter 
having the controul of the whole: the freighter may 
take in goods at a lower rate than is stipulated in the 
charter-party, the owner cannot; the freight payable 
for those goods is payable to the freighter, not to the 
ship-owner. Suppose the ship arrives, the owner of 
the goods put on board on the lower rate of freight, is 

(a) 3 Af ^ 2 CS. (h) 15 54;. 
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entitled to an immediate delivery, but only on the- 
terms of immediate payment : he is not bound to 
pay the ship-owner, (laying aside the 300/., as out of 
the case,) otherwise than by bills to bear date from the 
entire delivery. 


Copley Serjt. contra. The Plaintiffs’ counsel puts 
this on three points. 1st, That these goods were not 
in the possession of the ship-owner, but of the freighter. 
2dly, That the mode of payment is by a special agree- 
ment, of such a nature, that this lien is inconsistent 
with it, and therefore cannot be supported. 3dly, That 
the Defendant’s claim is in the nature of a lien for 
dead freight, for which no lien can exist. But the 
Defendant’s proposition is, that the vessel never was 
meant to be in the possession or controrof the freighter, 
except by force of the covenant. In the cases in which 
the possession has been held to be transferred to the 
freighter, the words let to hire,” or ‘‘ let to freight,” 
are found analogous to the words of demise in a lease; 
on those words the freighters might bring trover for the 
vessel, if carried out of her course. It would be absurd 
to contend, that any one could maintain trover on a 
covenant by the owner to go. In the case of the 
Trinily-Hcnise v. Clark (a) Lord Lllenborofugh C. J. 
insists on the force of these words, that the charter- 
party grants the ship,” and ‘‘ lets it to Hire and freight,” 
which are proper words of lease, and would of them- 
selves pass the possession. The commissioners ‘‘hire 
and retain,” and the proprietors of the vessel “ warrant 
the use of the ship.” There was a strong case of pos- 
session, as contra-distinguished from a mere charter- 
party which rests in covenant. Ail this arises on the 


{a) 4 288. 


old 
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old form of charter-party, by which, according to the 
books, the possession was in the freighter. The words 
were, “ let to freight,” and ‘‘ let to hire,” and the 
old law was founded on that form. The freighter in 
the present instance had no possession of the vessel, 
cither on the nature of the instrument, the nature of 
the employment of the vessel, or any circumstances of 
fact proved. It is said that there is a special agreement 
which discharges the lien : not so. The lien continues 
after the merchandise is put on shore : the ship-owner 
cannot detain the goods on board till payment, for then 
the owner of the goods could not inspect them. The 
stipulation for present payment of the 300/. does not 
destroy the right of lien. If a certain sum is to be paid 
for freight, a stipulation that a specific part of it shall 
be paid on shipping the goods, does not desti'oy the 
lien. It makes no difference whether the payment 
is to be by a bill or money. A delivery from the 
vessel must be progressive, but the captain may put 
he goods on shore, all subject to inspection, and 
make his delivery of the whole together instantly. 
The third objection is of no weight. The freighter 
goes to Bahia^ he has not goods enough of his own to 
fill tlie vessel, therefore he takes in the goods of others. 
The ship-owner delivers the goods by his orders; as 
between the Defendant and the Plaintiffs, they are the 
Plaintiffs’ good». The Defendant has nothing to do 
with the Plaintiffs’ bills of lading between him and the 
consignees. It does not follow that the Defendant 
loses his lien, because the goods shipped are the goods 
of strangers. I’he Defendant has nothing to do with 
the transaction between the freighter and the con- 
signees: he claims freight according to the charter- 
party, and having delivered a part, asserts that he has 
a lien on the residue, till he is paid his freight. 
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Moreover, the bill of lading of the goods signed in 
Bahia^ expresses that they shall be delivered to the 
freighter or his assigns, paying freight according to the 
charter party, u e. according to the mode stipulated in 
the charter-party, which imports that these goods are 
not separately deliverable to the consigned, on payment 
of the separate freight, at which each was taken on 
board by the freighter; but that each consignee has 
subjected himself to the same liability to a lien for the 
whole, to which the freighter is subject. The question 
of dead freight does not arise. 

Best^ in reply. The ’ attempt made to distinguish 
this case from Hutton v. Braggs on account of a sup- 
posed difference in the terms of the charter-party is 
unavailing, for the judgment there proceeded on the 
case stated, in which there were no such words, so that 
that distinction never appeared to the Court, nor is 
relied on in their judgment. [Gibbs C. J. The Court 
certainly considered that as a charter-party, similar 
to the charter-party stated in Vallejo v. Wheela' (a), 
where the words ‘‘let to freight,'’ were used. Many 
words and facts are taken as being in a case, which 
are not expressly pointed out.] In the Trinity- 
House V. Clarlc^ it was argued, that the crown had 
only the benefit of a contract and covenant, and 
Lord Ellenborough C. J. does not decide the case on 
the words of “ letting to freight,” but on the ground^ 
that the crown could not have the benefit of the con- 
tract, unless the Court attributt*d the possession to 
it. In this case, as in that, tlie contract requires the 
possession to be attributed to the freighter, Lord Blle?t- 
borough argues, there, on the nature of the service to be 
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performed. The same reason applies here. It there 
was argued at the bar, that the ship could not be in 
the possession pf the crown, because the crew and the 
captain were under the control of the owner, but the 
Court did not adopt that reasoning. SoldergreeJi v. 
Flight (a) ha# been cited, to shew that the ship-owner 
may detain the goods for the freight of all the goods 
belonging to the same person. That proposition gives 
effect to the Plaintiffs* argument; for, here, if all the 
goods are to be taken as belonging to the same person, 
the possession of the ship belongs to him also ; but that 
doctrine only applies to the goods of one owner com- 
prehended in bills of lading* signed between the same 
parties : where the bills of lading are between different 
parties, all the goods can be connected together only by 
an action on the covenant. It may be admitted, that 
there is in this case no dead freight, that word has im- 
properly been introduced here from the case Phillips v. 
liodic^ where it was hdd, tluit the owner could not retain 
for dead freight; but on the same principle, he cannot 
retain for the difference between the actual freiffht and 
the covenanted freight. The Defendant’s counsel now 
admits, that he does claim to retain these goods till all 
the freight is paid under the charter-party, to which 
the ship-owner can entitle himself. But he only has a 
lien for the carriage of the goods; he cannot have a 
lien for any suoh deficiency of payment as this. To say, 
for instance, of the goods shipped at the lower rate, 
that after the ship-owner has received the actual freight 
at the market price of freight, he shall retain the same 
owner’s goods for the payment of something more, is 
to contend for the right to retain the goods, to enforce 
a written instrument, by means which the instrument 
does not give. 

Cur. adv. mil. 

(rt) Ahhott on Shippings 4th ed. zyS. 

Gibbs 
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Gibbs C. J. now delivered the judgiiient of the Coart. 
After recapitulating the case, (in the course of which he 
observed, that the chaxt^-party stipulated for payment 
of freight according to the bills of lading^ and that the 
bills of lading eti the go6ds jpf the nther persons made 
them delivembie to th^ respective copsi^ees, and that 
1683i/. the sum which the owner Of the ship 

M'as entitled to%equire of the charterers at all events, 
what bargairf soever the latter blight make with others 
for carrying their goods at a less rate of freight, than 
that which the ship-owner was entitled to claim from 
themselves ;) his lordship stated the question to be, 
whether the merchant was entitled to have his goods 
delivered to him without s||:i8fying the ship-owner for the 
whole freight for which he let his vessel, and proceeded 
thus. This, and the two other cases (a) dependent on it, 
stand on a very difteretit ground from Hutton v. Bragg, 
There was no covenant for the delivery of the goods, nor 
any question on the effect of cross covenants for the de- 
livery of the goods on tlic one side, and the payment of 
freight on the other side. Here, the ship-owner cove- ■ 
Hants, that he will deliver the goods agreeably to bills of 
lading. And the merchant covenants, that the freight 
and primage shall be paid as follows, vw. 300/., part 
thereof to be paid in cash, forthwilh, on the day the brig 
should be reported inward at the custom-house in the 
port of London on her return from the voyage, and the 
remainder 'of the freight and primage to be paid by a 
good and approved bill or bills, payable in London at 
two months after date, from llie day on which the 
delivery shall be completed. The. shj,p was duly laden 
at Bahiay and bills of lading were signed, making the 
goods deliverable to the freighter or his assignees, 
they paying freight according to; the charter-party. 


' {a) Tates v. Railston, post 29 ^. and Yates v. Meynell,post* 

Tlie 
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The goods now in question romalned undeiiverod at the 
disposal of the niabtcr. The tnerebunts mjuired these 
goods to be delivered to them without tendci*ing any 
bill or security. The question is, whether the delivery 
of the goods and the payment by a bill be not con- 
comitimt actsf which neither parly obliged to perform 
without tlie other being ready to pei'form the*^ correlative 
adt. We think they are such. ‘If ibe whole cargo 
had been one bale of goods, there would have been no 
douLt. But the dilliculty is, that the rcinaiuder 
the freight is to be paid by bills to bear date IVoin the 
day of the delivery, and the delivery may take several 
days. We think the captain might obviate this by 
landing the cargo in his owi^ name, and tendering a 
bill for the whole amount dated from that day. 
are the more satisfied with this judgment, bcraiiso il 
not only meets the justice of the case, but the paities, il 
dissalislied witb it, have liberty reserved to turn I lie 
^ase into a special verdict. 

Judgment for the Defendanl, 


IBIS. 

Tatl 
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Yates ^and Others, Assignees, &c. of* Ashton 
and Others, Bankrupts, v. " Railston. 

*^ROVER to recover the valufe of certain timber; on The owner of 
the trial of this cause, at the sittings in Lojidon a vessel cove- 
after Hilary tQXva^ 1817, bclbre Burroagh 3,^ a verdict "barter party 
w^as found for the Plaiatifl%, subject to a case with liberty to let the ves- 
sel on freight, 

and to deliver the cargo in good condition ; and the freighters covenanted to pay the 
freight on delivery of the cargo, part in money, and the remainder by bills at four 
months : Held, tliat the owner might detain the cargo until payment of the freight, 
the delivery of the cargo and payment of the freight being concomitant acts. 
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18J8. to either party to turn the facts into a special verdict. 

Plaintifts, Yatcs^ Hairoj)^ and HighficUU were the 
,, assignees of /. and M, Ashton^ now bankrupts, who had 

UAasTON. been limber merchants at Liverpool ; and tlie two other 
Plaintiffs, Fraser and Davi(ho?if WeYG merchants residing 
at Miramichi^ in 'Neis) Brunswick^ who, together with 
John Ashton^ were jointly interested in the property in 
question; the Defendant, Raihton^ by deed indented, 
made 23d April, 1816, granted, and let to the bank- 
rupts, and they thereby took to freight Ins ship, the 
Af^incourf, of 346 tons, on a voyage from Mitmnichi 
to Liverpool, Hull, or jLondo?i, at the option of the 
freighters, as determined upon by tliem, upon the ar- 
rival of the vessel at J^iramichi, upon the terms and 
conditions thereinafter mentioned; and the Defendant 
thereby covenanted with the bankrupts, that the master, 
with llu* crew' of the vessel, slioidi! forthwitli sail in 
ballast from Norfh Shicldsi and proceed to Miramichi, 
and on arrival there, should take on board, with all 
convenient speed, from the agents of the bankrupts, a 
full cargo of fir timber, w ith a proportion of hardwood, 
not to exceed 30 tons, and such a quantity of lathw'ooil 
and planks as should ho requisite for broken stow'age, and 
should therewith proceed to Lwerjmol, Hull, or London, 
according to the instructions which the master should 
receive at Miramichi from the bankrupts, their agents 
or assigns, and there deliver tlie same 'to the bankrupts 
or their assigns, and So end the voyage ; and further, 
that the vessel should, at the commencement, and during 
tlie continuance of the voyage, at the Defendant’s ex- 
pence, be, and be kept staunch, &c. and sufficiently pro- 
vided with necessaries for such a vessel and voyage ; 
the dangers of the seas, &c. excepted. In consideration 
whereofi the bankrupts covenanted with the Defendant, 
that they w ould, at their expence, within the time tlierc- 


inafter 



TN THE Fifty-eighth Year of GEORGE III. 


295 


tnafter mentioned, deliver the cargo to the ship at 1818. 

micki in the usual manner ; and also receive the same ^ 
from along side the vessel, at that one of the said ports 
in Great Britain^ to which they should direct the master Railstok. 
to proceed u|>on the conclusion of the intended voyage; 
and also would pay to the Defendant for the freight of 
the vessel home from Miramichi^ 8/. for every load of 
50 cubic feet of fir timber and liardwood delivered as 
aforesaid, 2/. for every four feet of lathwood, with the. 
customary proportion of freight for other broken stow- 
age, with 31. per cent, on the gross amount of tlie 
freight, in lieu of all pilotjige and port charges ; and 
that the said freight and per centage thereon should 
be paid upon safe delivery ^ the cargo, viz. one equal 
third part thereof in cash, and the remaining two-third 
parts by approved bills drawn upon or payable in 
London^ at four months* date : and it was thereby 
agreed, that the bankrupts should be allowetl 60 run- 
ning days for loading the vessel at MiramichU •com- 
puted from the time of the master giving the bankrupts 
notice of the vesseFs being arrived at pro})er places tor 
loading and discharging. And further, that in case 
the bankrupts should not cause the cargo to be delivered 
to and received from the vessel in the customary man- 
lier at the ports of Miramichi^ and of one of the said 
ports of Great Britain^ within 60 running days, 

the vessel being then reported, and ready to load, 

and discharge; then they, the bankrupts, should pay 
to the Defendant 7/. per day, for every day above the 
60 running days, and for the true performance, the 
Defendant bound liiinsell^ his heirs, !kc. and the ship, 

her freight and appurtenances, and the bankrupts 

bound themselves, their heirs, &c., and the cargo to be 
laden on board the vessel, mutually to the other party 
in 1500/. 


X 2 
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The timber in question was shipped on board the 
Agincovri at Mivamichi^ under an agreement, signed by 
Fraser and Davidson^ purporting that Frost and Ashfnjr 
and Fraser and Daxmhon agreed to import about 1 000 
tons of pine timber into Livcrjmol that season, on joint 
account, Fraser and Davidson to charge sterJine: 

o o 

jici' ton for the timber, and in proportion for broken 
stowage. The amount invoices to go against the goods 
shipped tliat season, provided the vessel sent for it got 
safe out. In case tlie vessel were lost, to make sale ol 
the timber above mentioned. Such timber was con- 
signed to the bankrupts at Liverpool^ and in the bill 
of lading, signed by the master, it was expressed to 
be shipped by Fraser and Daiidson^ in the Agin-- 
courts Closc^ master, then in the river Miramichi^ and 
bound for Lwerpool^ and was to be delivered at 
Liver 2 )ool (the act of God, &c. excepted) unto order, 
or to their assigns, he or they paying freight for the 
said goods, as per charter-party, v^;jith primage and 
average accustomed. On this bill of lading was in- 
dorsed an order, by Fraset' and Davidsofiy to deliver the 
contents to the bankrupts, John Ashtwi and son, or 
order. Previous to the arrival of the vessel at Livc7pooU 
the Ashtons became bankrupts. On the arrival of the ship 
at Liverpool^ the master, on the 7th October^ 1816, gave 
notice to the Plaintiffs, as the assignees of the bankrupts, 
that the Agincourty under his command, from Miramichiy 
on account of the estate of Messrs. Frost and Ashtonsy 
was then birthed in the king’s dock. On the 8th Octohci y 
the Defendant offered to the Plaintiffs to delivei 
them the cargo on the freight, as per charter-party, 
being paid or secured to them. The Plaintiffs de- 
manded the cargo from the Defendant, to be'^delivered 
to them without payment, or security for payment ; but 
the defendant refused to deliver the cargo, unless the 

freight 
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freight were paid, according to the charter-party, or se- 1818. 
enrity given for its payment. The question for the 
opinion of the Court was, whether the Defendant had a 
lien on the cargo for the freight. This ease was argued HAILsTo^r. 
in Triniiy term, 1817, by 

Pell Serjt. for the Plaintiffs. He contended, that the 
ease was not distinguishable from that of Hulton v. 

Bragg {a), unless in one circumstance. The principle 
is, that if the owner charters a vessel to hire to another, 
who is to convey goods on board the vessel, then the 
owner of the vessel cannot de^gin the goods on board the 
vessel, for the purpose of securing to himself the freight. 

He admitted, that if a merchant puts goods on board 
another man’s vessel, he cannot have the goods out 
again, till he jiays the freight ; but if another lets out 
his waggon or vessel to the merchant, the ship-owner 
has no right to detain the goods. If the ship-owner had 
not the continued possession of the vessel, he never 
had tlie legal possession of the goods ; if he never hatl 
legal possession of the goods, he had no lien. A 
tortious possession gives no lien ; and the circunistiince 
of the owner’s servant continuing in the ship, as the 
servant of the charterei’, makes no lien. In the case of 
Ilullon V. Bragq, the reservation of the cabin was a 
stronger circumstance in favour of the ship-owner, than 
any which exists here; but the decision rests not on 
those minute circumstances. 

* Blosscl Serjt. contra. If the case of Hutton v. Bragg 
establishes the principle alleged by the Plaintifls, the case 

is not law. Their position is, that the mere circumstance 

■*. 

(rt) AnU’i VII. 14. S, C. z MunbciU, 339. 

X 8 Ot 
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1 S 18 , of a general letting of the entire ship converts the 

charterer into an owner for the time beinc, and dis- 
YATES rr^i , . 

V. places the right of lien. This doctrine is contrary to 

Railston. all the text writers of this country. Beawes (a) defines 
freight to be a sum agreed on for the hire of a ship, en- 
tire or in part. The common form of a charter-party 
for an entire ship, is, that the ship is let. In defining 
IVeight, no distinction exists between the “ hire of an 
. entire ship, or of some principal part thereof,” nor 
between the “ entire ship, an entire part of the ship, or 
for each ton or other portion of its capacity nor does 
any such distinction exist i^ the decided cases. In Phil- 
lips V. JRodie (J)\ the entire ship was chartered for the 
voyage ; a question arose, on the right of the owner to 
detain the goods for dead freight, and it was held, he 
liad not that right ; but it never was questioned, that he 
had a right to detain the goods for the ordinary freight. 
In Birley v. Gladstone (c), the question was, whether the 
right being admitted, of detaining for freight the goods 
brought home, the detainer could be extended, to secure 
payment of freight for goods shipped, but relanded in 
the course of the voyage; and the Court of King's 
Bench held that it could not. Christy v. Rm{d) is 
cited in Shepard v. Bernales (e)> as deciding this point, 
that where there was a charter-party, and a bill of 
lading also, the captain was not bound, at his peril, to 
insist on payment of his freight, at the tilne of delivering 
the goods, but might deliver them without payment, and 
sue the charterer. The case of Wilson v. Kymer {/) af- 
fords the same argument. It was there held, that the 
master not only might detain goods for the freight 
while they were on board the ship, but might detain 

(a) Bea<wcs Ltx Mtrcat, (</) AnteyL 300. 

{b) 15 Eushs^i. (f) 565. 

(i ) 3 M, ^ 6’. ao5. (/) I M. ^ S, 157, 

them 
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them in the ff es^ India docks for the freight. In Shep’- J818, 
ard V. Bernale^ the question was made, whether the ^ Yatjk ^ 
captain was not bound to detain the goods till payment .y. 
of the freight. But the very circumstances of this case Hailston. 
exclude all idea of ownership in the freighter, and there- 
Ibrc distinguish it from Hutton v. Bragg, The owner 
Jjorc reserves to himself every species of controul over 
the shin. He covenants that his master and crew 
shall take on board such a cargo as is described, and 
proceed to the destined port ; that he, tlie Defendant, 
will keep ship tight staunch, go to certain places, 
and receive certain sums of money for freight, calcu- 
lated on a rate of goods. It is unnecessary here to en- 
(jiiire whether a charterer, if he, by particular agreement, 
puts the goods of others on board, might not, by that 
agreement, acquire a lien lor the freight of those goods ; 
he may, by that sub-contract, acquire a lien : goods may, 
in law, be subject to a double lien. An observation 
here arises, that applies to many cases cited in Hutton v. 

Bragg. The freigliter of a shij) may, in mar.y cases, 
be considered as owner hue vice. As ifj having the 
.management of the voyage, he commits ban’atiy, for 
the consideration of that act, he shall be deemed owner, 
and so his act is no barratry. So, he may, either im- 
pliedly or by express contract, be liable for the repairs 
of the ship under ins command. This is ail that the 
cases of Parish w. Craxvjurd {a) and James v. Jones (6) 
establish; and it is justly there observed, that the 
freighter might sue the owner of the ship as owner, if 
his goods were lost, and as trustee for tlie merchants, 
if their goods are lost. Another observation arises, il‘ 
this be a parting with the interest in the ship for the 
voyage, why does it not require registration ? if the time 


(«) Abbott on Shippings 4th cd. jz. (^) Abbott^ t-’d. 

X 4 be 
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I vS I be so short as not to render it necessary, will a lelting 

YA'm^ years or for sixty years require it ? It will open 

V. a door to fraud, if the Court hold, that, by a chartcr- 
Railston* party of affreightment, an owner may depart with an 
interest or property in a ship, for any indefinite time ; 
and that yet the transfer needs not to be registered. 
The case of Vallejo v. Wheeler occurred, not only before 
the St, 26 G. 3., but was a case of barratry. So also 
Null V. Bcnardieu, (a) One more case, cited in Hutton v. 

is Paul V. Birch, (h) There may be a contract 
for so letting a ship, as to depart with the ownership, but 
a common charter-party has not that effect. In the case 
of Paul V. Birchy there was no contract to carry goods 
on any specified voyage ; the ship was hired at 4*8/. jper 
month, and the factor contracted with certain mer- 
chants to carry tlieir goods. Lord Hardwickcy Chancellor, 
relies on this, that the first taker was at full liberty to 
put in what master he pleased, and also the mariners. 
It was next to impossible, in Hutfori v. Braggy that the 
ship-owner should at all look to the detention of the 
goods, as a security for his freight ; for he was to have 
the three-fourths of the freight before the goods were 
shipped, and one-fourth at a certain day after. Moor- 
som V. Kyrncr (c) is also applicable. Brcnan v. Cwr- 
rint (r/), and Buller^s Nisi Prius (c), establish the doc- 
trine, that where there is a special agreement for the 
price, there can be no lien. Some inference also 
arises here from the bill of lading. The freight to 
be paid in Hutton v. Bragg was a gross sum, amt 
not freight measured by the rate of the goods put 
on board ; but it certainly is competent for parties, by 

(d) Saver, 224, 

Bi/II N.P. 7th cd. 45, 

their 


(a) 1 T. R. 523 . 
{if) % AU'. 6ai, 

(r) 2 M, y S* 314. 
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their contract, to make the goods liable to the frcighl, 
and by contract, to compel the master of the ship to de- 
tain the goods for the freight. Admitting that the 
master was the servant of either owner, he had a right, 
and was bound, according to the tenor of the bill of 
lading which he had signed, to detain the goods until 
the freight was paid. It strongly shews, that this was 
not a letting of the use of the ship, and was nothing 
but a contract for the carrying of goods on board the 
ship; and the master, as the servant of the original 
owner, and in the authority still continued to be derived 
from him, signed this chartej'-party, and was bound to 
obey it. 

Pcllf in reply. The Defendant’s counsel has not 
shewn any valid distinction between this case and Huh 
ton V. Bragg , In the concluding clause of this charter- 
j)arty, as well as in Hutton v. Braggs is found, the 
clause whereby |he parties oblige the ship and cargo to 
each other. If this fact ought to have weight, nothing 
can be stronger, to shew that the goods arc liable for 
the freight. A distinction is taken between this case 
and Hutton v. Braggs that here, the owner was bound 
to repair the ship during the voyage ; but so was it sti- 
pulated in Hidtun v. Braggs that the master was to put 
the ship in repair at the Cape of Good Hope, In Huh 
ton V, Bragg f the cabin was reserved; here, indeed, 
there is no such reservation. The cases now cited for 
the Defendant were not cited in HvUon v. Bragg, It 
is said, that there a part of the sum was to be paid be- 
fore the determination of the voyage. True, but a part 
was to be paid subsequently, and therefore no distinction 
exists between the two cases. No argument arises on 

O 

the register act, for though the hirer is owner, with re- 
forcnce to the owner, yet the owner continues owner, 

with 


18 IS. 


Ya'ies 

V, 

Railston. 
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1818. with reference to the public. Paid v. Birch would seem 
YaV7s ^ ^ weight to Parish v. Crau^urdy but Parish v. 

CraiJ^urd is altogether over-ruled. Gibbs C. J. truly 
Railston. observes tliere, that no case was cited where, the char- 
terer having put goods of his own on board, it had been 
held, that the owmer could detain them till the freight 
was paid. The stipulation in the bill of lading for 
ilclivcry of the cargo on payment of freight, does not 
distinguish the cases. 

Cur. adv. vulU 

Gjbbs C. J., on this day, after delivering the judg- 
ment of the Court in the cause of Talc v. Meek (<7), pro- 
ceeded to give Judgment in tliis cause also. After 
referring to tlie terms of the covenant and of the bill 
of lading, 4ie pronounced, that the same observation 
which had been made in Tate v. Mcid^y applied here ; 
that the delivery of the cargo and the payment of the 
h eight, were concomitant acts, and the one could not be 
required, without performance of the other. 

Judgment for the Defendant. 


Yates v. Meynell. 

In a similar case, of Yates v. Meynelly his Lordship 
then gave the following judgment. Here, also, the 
freight is to be paid on the delivery of the goods. In 
all these cases the difficulty exists, which I stated in the 
first of them, that the remainder of the freight is to be 
paid by bills, to bear date from the day of the delivery, 
and the delivery may take several days. But, for the 

(«) Antt'i i8o. 


reasorn 
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reasons stated in the first of them, we are of opi- 
iion, in all these cases, that the owner of goods cannot 
require them to be delivered, without satisfying the 
ship-owner for the freight that remains due. 

Judgment for the Defendant. 


1818. 

Yates 


•V, 

Railston. 


White, Demandant; Bicknell, Tenant; 
Papillon, Vouchee. 

EYWOOD moved to amend this recovery, 
which was suffered in 1729, by inserting the words 
“ all the tidies to the said manor of Bentleij belonging,” 
the tithes being included in the deed to lead the uses. 
{Gihhs C. J. You are asking to insert premises for 
which the king’s silver was not paid in 1729, and the 
parties have kept the money all this time.] The king’s 
silver will be paid on the present increased value of the 
tithes, not on their value, in 1729. 

Gibbs C. J, The Court, on consideration, will per- 
mit you to take your rule in the present case. Whether 
they will think it expedient to lay down a new rule I 
know not. Lord Alvanlcij never would accede to these 
amendments, although the majority of the Court did. 


May a. 


A recovery of 
i 729 ,amended 
by adding 
premises which 
were com- 
prised in the 
deed to lead 
the uses, but 
for which the 
king’s silver 
had not been 
paid. 


Fiat. 
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ISIN. 


May 4« 


Gent and Another v. Abbott. 


A capias 
quart clausum 
frcgit issued 
against n. and 
B y with an ac 
ctiam in debtj 
upon wliich A* 
was arrested. 
A special ori- 
ginal in debt, 
a capiasy alias 
and pluricsy 
and writs of 
cxigetit^ issued 
against both, 
and jB. was 
outlawed on 
the 23d Octo^ 
her; after 
wliich a de- 
claration in 
debt on the 
original was 
delivered 
against A. 
only, entitled 
of Trinity 
term : Held, 
that the bail 
were not en- 
titled to be 
discharged on 
a motion for 
that purpose, 
upon the 
ground of a 
variance be- 
tween the de- 
claration and 
the process 
upon which 
theDcfemlaiil 
was aricsled. 


J^OSANQIJET Serjt., on a former day in this terin^ 
had obtained a rule nisi that the bail for the De- 
fendant might be discharged, on an affidavit which 
stated that a wTit of capias qnare clausum fregity directed 
to the sheriff of Middlcsexy was issued by the Plaintiffs 
against the Defendant and one Maitlandy with an ac 
ctiam in debt, returnable, on the morrow of the Holy 
Trinity : that upon this writ the Defendant was arrested, 
and justified bail : that a special capias, grounded upon 
an original in debt, issued against the Defendant and 
Maitland, returnable in five weeks of Easter also an 
alias against both, returnable on the mofl’ow of the 
Holy Trinity, and a pluries against both, returnable in 
three weeks of the Holy Trinity ; that the sheriff 
returned, that neither the Defendant nor Maitland 
were to be found in his bailiwick ; whereupon writs of 
exigent were issued against both, returnable on the 
morrow of All Souls, and that Maitland w^as thereupon 
outlawed on the 2.3d October : thaf^^on the 2fith Novem- 
ber, a declaration in debt on the original against the 
Defendant only, containing an averment that Maitland 
had been outlawed in the suit, was delivered ; and that 
the Defendant had pleaded to the declaration, but had 
not appeared to any other process at the suit of the 
Plaintiffs than the writ of capias qnare clausum frcgit 
above mentioned. Bosanquet contended, that the bail 
were discharged, as there was a variance between the 
process upon which the Deleiidant was arrested and the 
declaration delivered after the outlawry of Maitland; 
whereupon 
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Best and Copley Scrjts. shewed cause, and contended 
that the proceedings in the cause had been regular 
throughout ; and that as the Defendant had been duly 
arrested, and had put in bail under the original process, 
the circumstance of Maitland being outlawed could not 
operate to discharge the bail. The declaration cor- 
responded with the ac ctiam clause of the w’rit, and 
there was therefore no variance. Besides, tins ap))li- 
cation was now^ too late ; it should have been made in the 
first instance. 

Bosanqiwt^ in support of tjie rule, insisted that the 
bail were entitled to their discharge, as the situation 
of the cause was altered since they had become bound 
for the Defendant. If the Plaintills had adhered to 
their process, they never could have proceeded against 
the Defendant until Maitland had appeared. The 
original writ was in trespass ; it should have been in 
debt to have corresponded with the declaration. Tlie 
principle, upon which bail are required to apply in the 
first instance, does not affect this case ; and no authority 
lias been cited to shew that they are now precluded. 

Cur. adv. xmlt. 

On this day the Court delivered judgment. 

Dallas J.^ (after stating the facts of the case). The 
proceedings in this case have been consistent with the 
established practice of the Court. But we think that 
we ought not, on this motion, to decide the question, 
but to leave the Plaintiff to his remedy against the bail, 
and the bail to their defence against the action; and, 
especially in this case, where the officers of the Court 
certify that the course taken has been conformable to 
the practice. Tlie rule, therefore, must be discharged. 

Rule discharged. («) 
(rt) See Ante^ l88. Gihhs C. J. was absent. 
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May Doe, on the joint Demise of Le Chevalier and 
his Wife, and on his separate Demise, v. 
Huthwaite and Another. 


A* devised 
lands to 6M/., 
the eldest so»i 
of for 

life ; remain- 
der to his 
issue ; remain- 
der to S, H.t 
the second son 
of J.H., for 
life ; remain- 
der to his 
issue ; remain- 
der to J»H .9 
the third son 
of /.H.) for 
life; remain- 
der to his 
issue ; with 
divers remain- 
ders over. 

J. H. was the 
second son, 
and S.H* the 
third son of 
J.H.: Held, 
that 5. H. be- 
came entitled 
on the death 
of G. H, with- 
out issue. 


JTJECTMENT. At the trial at the last Summer 
assizes for the county of Nottingham^ before Hoi'- 
royd J.j a verdict was found for the Plaintiff* subject 
to the opinion of this Court, on a case, of which the 
following is the substance, with liberty to either party 
to turn the same, into a special verdict. 

By a will dated the 1 7th May^ 1781, George Donstaii de- 
vised his real estate to trustees, to the uses following, (that 
is to say,) to the use of Starkey Domtafi^ son of Htnty 
Dotistan^ and his assigns for his life ; with remainder 
to the use of trustees, to preserve contingent remainders ; 
with remainder to the use of the first and other sons 
of Starkey Donstoji, in tail male ; with remainder to 
the use of the first and other daughters of Starkey 
Donulofiy in tail general. Remainder to the use of 
Geo7'gc Huthwaite^ the eldest son of John Hutlvmaite^ 
and his assigns for his life ; witl#remainder to the use 
of trustees, to preserve contingent remainders; with 
remainder to the use of the first and other sons ol' 
George Huth*maitc^ in tale male ; with remainder to 
the use of the first and other daughters of George 
Huthwaite, in tail general. Remainder to the use of 
Stokeham Huthwaite, (therein described as) second son of 
John Huthwaite, and his assigns for his life ; with 
remainder to the use of trustees, to preserve contingent 
remainders ; with remainder to the use of the first 
and other sons of Stokeham Huthwaite, in tail male; 
with remainder to the use of the first and other 
daughters of Stokeham HufJnmite, in tail geAral. 

Remain- 



IN THE Fifty-eightii Year of GEORGE III. 


307 


Remainder to the use ot' John HuthwaitCy (therein de- 
scribed as) the third son of the said Johi H^dlmaiiey 
and his assigns, for his life; with remainder to the 
use of trustees, to preserve contingent remainders ; 
with remainder to the use of the first and other sons 
of John Hutlvwaitcy in tail male; with remainder to 
the use of the first and other daughters of John Huth-^ 
xmitCy in tail general.* Then followed other limitations, 
first to Corneliusy (the youngest son of John HniJnmile 
the father,) for life and his issue in tail, and then to 
several other relations of the testator, in like manner 
to them for life respectively; with remainder to their 
respective issue in tail, with an ultimate remainder to 
the use of the testator’s own right heirs. Starkey Don- 
stony at the date of the will, was the nearest relation of 
the testator on his father’s side. The sons of John Hulh- 
\miic were the next nearest relations on the same side. 

The testator died in 178d: Starkey Damian died 
without issue in the life time of the testator. Upon 
the death of the testator, George HufJmaite entered 
upon the premises under the will, and died without 
issue, in 1817. John Huihxmite w^as in fact the second 
son of John Huthwaite the father. He died in 1788, 
leaving issue, Ketur^ Maryy the wife of Simon Fi'ancois 
Lc Chevaliery and one of the lessors of the Plaintifi*. 

Siokeham Huthwaite was in fact the third son of 
John Hiddmaife the father. He died a few years since, 
leaving children, of which Siokeham HviJmaite one of 
the Defendants was the eldest. 

Siokeham HutJnmite the Defendant claimed the pro- 
perty in question, under the will of the testator, and 
the other Defendant held it under him, and adversely 
to the Plaintiff. 

Keturah Mary Le Chevalier was the heir at law of 
George Donsioti tlie testator. 

J'he question for the opinion of the Court was, — 

Whetlier 
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Whether tlie Plaintiff was entitled to recover, li the 
Court should be of opinion that he was, then a verdict 
w'as to be entered up tor him, if not for the Defendants. 


•Hutiiwaite Serjt., for the lessor of the Plaintiff. There 

arc two questions to be considered ; first, whether John 
Hu/h'waitc and his issue, or Stolccham Huilmaite and his 
issue, are to liavc priority under this will ; and secondly, 
whether the heir of the testator, in consequence of tlie 
uncertaint}' of the will, is entitled to any estate. The 
intention of th^ testator is clear ; he intended that the 
second son should take on the death of the elder son 
without issue ; and that the third son should take on 
the death of the second son without issue, and in that 
event only. In order to ascertain which of them the 
testator intended to take first, the names of the parties 
and their description, that is, as to the situation in 
w'hich they stood in point of seniority, are the ma- 
terial circumstances which require consideration, Jl 
then becomes a (juestion, whether it is not more pro- 
bable that the testator should be mistaken in the name, 
than in the order of seniority in which the parties .stood. 
The two things are not to be reconciled, one must 
prevail, and that is to be adopted, which will clFectuate 
the intention of the will. The teshator could not have 
mistaken the order of succession, and although it is not 
very easy to account for his having mistaken the name, 
yet, among so many devisees, it is very probable he 
might have done so; much mote so, than that he should 
have mistaken the order of seniority. The proba- 
bility contended for is increased, when the relations 
and dispositions of the whole will are consF^fed to- 
gether; and the couits have invariably collected the 
intention of a testator where ambiguity exists, not from 
a particular clause, but from considering the whole of 
the will, and collecting from it the principle, by which 

the 
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the testator was actuated. In Thomas^ dem, Evans, v. J818. 
Thomas (a), the testator devised to his “ grand daughter? 

Mary Thomas, Llechlloyd, m Merthyr parish.” The LeCheva- 
testator had a grand -daughter of the name of Elinor 
Evans, who lived at Uechlloyd in Merthyr parish, and a Huthvvaite. 
great grand-daughter, Mary Thomas, an infant, the 
only person of that name in the family, and she lived at 
some distance from Merthyr parish, and had never been 
there. The Court did not support the devise to Maiy 
Thomas, although by name she was distinctly pointed 
out. In Fitcairnc v. Erase {h), the devise was to 
William Pitcaime, ^<}est so/i of Charles Pitcairne,^^ 
the name of the eldest sox^was Andrew, and yet this was 
decreed a good devise to^the eldest son. So, also in an 
Anonymom case (c), it is said by Weston^,, “if lands 
be devised to A,, cldeSt? son of B,, although that his 
name be W., yet the, devise to hijH is goodj because 
there is sufficient certainty.” In Smith v. Coney [d], 
the devise was to “ the Reverend Cfiaidcs Smith of 
Stajileford, Tawiieyi in tJie^ county of Es^w, clerk.” 
iliehard Smith, who ansyrereJ the" description, except 
in name, was decreed to be entitled. These cases all 
shew, that if other circumstances in "the will indicate an 
intention that a particular party’‘shotild take, a mere 
error in the name will be* ovetlookfd by the courts, and 
the party will be alloWed to ta^e alt]hough!^ misnamed. 

Here it is evident upon looking at . the whole will, that 
the testator intended the property to devolve to the 
deviseies according tiS thdr seniority ; and, as it appears, 
that the courts have hfet ' considered the mere name 
sufficientj^ntitle^the party to lake, the whole difficulty 
of the case is solved. If th^e were any doubt|"the heir 
at law must tajke, for it is dear, that neither Cornelius 

(a) 6 r.il. 671. (f) 3 Lion, 18. 

(b) Finch, Rep, 403. . (^) ^ 4 ^* 
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1818. Hutkwaite nor his issue can lake, while Jo/^w, or Stoke- 

/law, or their issue are living. 

DoE,dem. ® 

Le Cheva- 

LiER, % Lens Serjt., contra. There is no ambiguity in this 

Hutiiwaite difficulties exist here, as occurred in 

the cases which have been cited. The xjuestion is, 
whetlier the Court will reject the desJhption of a party 
rightly named, because one part of it is incorrect, viz. 
in being described as the second son. It is very pos- 
sible, that Siokcham lluthxmitc may have been the object 
of selection from personal afiectipn ; there is no circum- 
st£ince to disprove sucl) conj^peture; and, although in 
the other parts of the will, testator has attended to 
the seniority of the parties, is not to be presumed, 

that he did not intend to break that order in this 

instance. The names of all tlilft brothers are correctly 
stated in the will; ^,and very st^g grounds must exist 
to induce thp Court to. depart from its usual course. 
In Tho^qs v. Thonias, there were very strong grounds 
for suppe^ing tlmt the mistake of the testator was in the 
name. But, suppdsing the. devise to Stokeham Huth^ 
xmite to be set aside, it is impossible to substitute his 
brother. In Beaumont Fell {a)^ the mistake in the 
name w as not made a ground |o substitute any other 
person. To make FUcairnC y. Erase analogous to the 
present cafe, it ^.ould ^be ncces^ry that there should be 
two sons of the name of yJndrcWy aiiH so in the Anony- 
mous case which, has been ettsed, there should have 
been another person claiming whose name was cor- 
rect. In Snath v. Coney^ thire was evidently a mis- 
take in the Christian name. In this ca^^here is no 
such mistake. In Thrmer v. Whetstone (5) it is said, 
that if an obligation be made to Z*. &, son and 
heir of G. «S., when in truth he is a bastard, t)r as tlie 

(a) % P.Wms, {^) 

book 
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book [9 /v. 4, 29. d,] is, if a woman be bound by the 1318. 

name of j4lrce S; wife of 7\ S., and in truth she was a 

^ . . . . DoE,dcm. 

widow, or contra^ if she be called a widow while she is le Cheva- 
a feme covert, &c. the words are only nugatory.” In 
Lord Ex)ers v. StrieJdand (a) it is said, that where a HuTinvAiTE. 
thing is so gran^^d unto one, by such a name, as that lie 
cannot be intenllcd to be another person, this is good.” 

Here the devise can apply but to Stokeham Huthmiiic. 

His description by name is correct, and there is no 
other person of that name. A part of the description 
being incorrect will not prevent the party from taking. 

In Coimjns' Digcst{h) there is a^devise to G., second 
son of my second brother^ who is my god-son, and bears 
my father’s name ; jB. G., who was god-son to the 
testatrix, the daughter of Sir B, G. took, although he 
was second son of the second son of the second brother 
of the testatrix.” Btft the heir cannot in any way be 
entitled ; for, supposing ^he devises to Stokeham and 
John to be set aside, the devise to Cornelim will be ac- 
celerated ; if there be no intermediate devisee ascer- 
tained, the next in remainder will become entitled. 

F or this, he cited Fuller y. Fuller, (c) 

Copley Serjt., in repl}\ This case is to be distin- 
guished from all those which have been cited. Here, 
the name and description arc inconsistent, it is impos- 
sible to reconcile '^them, and one must be rejected ; in 
deciding which should prevail, the description rather 
than the name should be attended to, as the mistake 
was more likely to ocodr in the former than in the 
latter. Tll^ authorities relied on by the Defendants 
are inapplicable to this case. In Throxioer v. Whetstone^ 
the name was right, but the description being incorrect 


Y 2 


{a) Buis. ai. 
\b) Devise, i. 


(c) Cro. Eli%. 422. 


and 
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Dor, dem. 
Le CiirvA- 


LIKR, 


IIUTHWAITE. 


and not applying to any one, was of course rejectefl- 
And, in the case of a bond being made to an illegiti- 
mate son, who was rightly named, but misdescribed as 
son and heir of G. 5., there was no person answ^ering 
such description, and it was therefore rejected. So 
also, where the widow was bound as ^e wife of J, S., 
thei e being no such person, the description was con- 
sidered surplusage. But here, there is a person to 
answer the description, the devise is to the second son, 
and Jo?m HutJmaite, as such, is entitled to take. It 
cannot be considered, that Stokeham Hutlvacarte was 
selected by the testator* as a peculiar object of his 
bounty, as the devise to him was very remote, he not 
becoming entitled until the deaths of two preceding 
tenants for life, and the failure of their issue ; it was in 
fact a family arrangement, and the^testator clearly in- 
tended, that each party should takii according to seni- 
ority. In Bradmn v. {a) ^ the testatrix made a 

bequest to her niece Maip for life, and after her death, 
one moiety to be paid to the grand-children of Marij^ 
and the other moiety to be paid to Anne^ the daughter 
of Maiy, Marij had two children, Mary, who never 
married, and Amie, who died before the testatrix, 
leaving two children. The Court decreed, that one 
moiety should be paid to the children of Anne, not- 
withstanding the mistake in the description, it being 
clear that the testatrix so intended. In Mosley v. 
Massey (/;), the Court transposed the names of two 
counties, as it appeared on the face of the will, what 
was the intent of the testator, although he had mis- 
taken the local situation of the lands. In all these 
cases the name was not allowed to prevail, neither 
should it in this case. There is a person rightly de- 
scribed, and he is therefore entitled to take. As to the 


0 /) Amh, 374 , 


{b) 8 East, 149 . 


devise 
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devise to Cornelius being accelerated, the cases cited 
are not applicable; the question is not whether Jofm 
Siokeham shall or shall not take, but merely which 
of them shall have priority. Ihdler v. Fuller w£is a case 
of a lapsed devise. Either John or Stokcham. is clearly 
entitled, and as the description of the parly ought to 
prevail, John w entitled to take first. 



Lc71s observed, that in the cases of Bradimn v. Harpur^ 
and Moslaj v. Masscijy the intention of the testator could 
not be mistaken, and that they did not strictly apply; 
besides, that there was no instance in which the Court 
had declared void, a devise to a party by his right name, 
merely because his relationship to the testator was more 
remote thau the will stated it to be. 

Cur. adv. vidt. 


Gibbs C. J. now delivered the judgment of the Court. 
This case arose out of a devise to Stokcham .HuchwailCy 
considered with relerence to another devise to John 
Huthwaile^ under tlie will of George DansLon. (Here 
his Lordship recapitulated the facts of the case.) It is 
unnecessary to advert particularly to the respective 
claims of the parties, as the only question for the con- 
sideration of the Court turns on the two devises to 

% 

Stokcham and John HuiJmaite. It is clear, that both 
Stokeham and John Huilmaiic were intended to take as 
devisees under the will, and the only question is as to 
their priority. Stokeham TIuthxmiic is rightly named 
in the will, but erroneously described as being the 
second son, that description being applicable to John 
Huthwaiie, It is a well known maxim of law, that 
“ Veritas nominis tollit errorem demonstrationist^ To 
apply this maxim, however, it must be clear, that the 
devisor meant the person named; for if it be proved, 
that, by mistake, the party was wrongly named, the de- 
scription will prevail over the name. In Stnith v. Coneip 
Y 3 the 
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Dos* dem. 
Le Cheva- 
Li£n> 


V. 

Huthwaite. 


the description prevailed against the name, because tlic 
C^urt thought the testatrix meant the person to whom 
the description, and not the name applied. Here there 
is nothing to shew that Stokeham Hutimaite was not the 
person intended to take, though the testator gave him 
the erroneous description of second son |||ie might have 
known both Stokeham and John personally, and yet have 
mistaken the order of their seniority. All the other 
limitations in the will are according to seniority, but we 
cannot be certain that the testator intended this prin- 
ciple to apply with regard to Stokeham and John Huth-^ 
*uoaitCf or that he did not n^ention Stokeham before John^ 
from personal considerations. It has been contended, that 
if John is not to take under the true description, both 
these devises arc void. If the description were such as 
to convince the Court that the pcrson,named could not 
be the person intended, or if it doubtful, then 

such consequence might follow; but, in the present 
case, we think that the error in describing Stokeham as 
the second son, does not shew that he was not intended 
to take in the order in which he is named in the will. 
We are, therefore, of opinion, that Stokeham Huthwaite 
is entitled. 


Judgment for the Delendimts. 
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Young v . Taylor. 


J)EBT onboriji. The declaration set oat tlie con- 
dition by wmch (after reciting tliat by lease, dated 
the 30th of September, 1814, Christopher Wilson demised 
to the Plaintiff certain premises, for the term of fifteen 
years, wanting seven days, at the yearly rent of 200/., 
and subject to the covenants therein contained ; and that 
the Plaintiff had, by indenture^j bearing even date with 
the bond, assigned to the Defendant and George Jarman, 
the lease, and premises thereby demised, for the residue of 
the term, subject to the rent and covenants in the lease 
reserved and contained) it was declared, that ‘‘ if the De- 
fendant and Jarmar^^Y either of them, or either of their 
heirs, executors, adniinisti*ators, or assigns, did and 
should, from time to time, iind at all times thereafter, 
during the residue then to come and unexpired of the 
said term of fifteen years, wanting seven days, by the 
said indenture of lease granted, well and truly pay or 
cause to be paid, the rent, and observe, perform, fulfil, 
and keep the covenants, provisoes, and agreements re- 
served, expressed, and contained by and in the said 
indenture of lease, and which, on the tenant’s or les- 
see’s part, were and ought from thenceforth to be paid, 
observed, performed, fulfilled, and kept; and also did 
and should well and sufficiently save, defend, keep harm- 
less and indemnified the Plaintiff, his heirs, executors, 
and administrators, and every of them, of, from, and 


sidered the >tatule 49 C. y lai. s, 19. not to apply to coilateivil 
an afcsiguee, but to be confined to the case of a lessee. 


The Plant ifl'i 
a lessee, as- 
signed his 
term to the 
DeSendaiit, 
who there- 
upon gave to 
the Plaintiff a 
bond to in- 
demnify him 
against the 
rent and cove- 
nants in the 
lease. The 
bond was for- 
feited ; the 
Defendant 
afterwards be- 
came bank- 
rupt, and the 
assignee ac- 
cepted the 
lease : Held, 
that the Plain- 
tiff could re- 
cover on the 
bond, as he 
had not actu- 
ally made any 
payment be- 
fore the bank- 
ruptcy, and 
was therefore 
unable to 
prove under 
the commis- 
sion : and as 
the Court con- 
ecuritic:, or to 
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against all and all manner of action and actions, suit 
and suits, costs, charges, damages, and expenccs what- 
soever, which should or might be brought against him 
or them, or which he or they should or might sustain, 
expend, or be put unto, for or on account or by reason 
or means of the non-payment of the ||iid rent, or the 
breach, non-observance, or non-perforniance of the said 
covenants, provisoes, and agreements, or any of them, 
then the said obligation was to be void and of no 
effect.” 

The breaches assigned were, Jirst^ that the Plaintiff 
and Jarmany on the OctobeVy 1817, suffered and 

permitted the sum of 210/. of the rent to remain due 
and unpaid to Wilson ; and secondlyy that they had not 
indemnified the Plaintiff’ from all actions, &c. ; but, on 
the contrary, that although an action was brought 
against the Plaintiff by Wilsouy for%he recovery of the 
said sum of 210/. of the said rent, then due and unpaid 
from the Defendant and Jarman to Wilsoiiy in respect 
of the premises demised by the said lease ; and although 
they were requested by the Plaintiff to pay to him the 
amount of the costs and charges which he had incurred 
by reason of the said action, yet they had not paid to 
the Plaintiff’ the costs and charges so incurred by him, 
or any part thereof. 

The Defendant pleaded Jirsty non est factum : sc- 
co7idli/, his bankruptcy generally ; thirdlyy a plea founded 
on the 49 Geo, 3. c. 121. s, 19., stating the bank- 
ruptcy of the Defendant and Jai'many and the accept- 
ance of the lease by the assignee before the rent sued 
for became due, and before the commencement of the 
action against the Plaintiff by Wilson ; fourthlyy a similar 
plea, stating the payment of the rent, and indemnity of 
the Plaintiff’ against all actions, up to the time of the 

accept- 
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acceptance of the lease by the assignee ; and lastly^ that 
the Defendant and Jarman had duly obtained their cer- 
tificates ; that before they became bankrupts, the rent 
was in arrear, and that the assignee had since accepted 
the lease as part of their estate and effects. General 
demurrer to th^Iast four pleas, and joinder. The cause 
came on for a^ument on a former day in this term, 
and, 


1818. 

Young 


Tayioh. 


Vaughan Serjt. for the Plaintiff, stated, that the ques- 
tion was, whether this bond could have been proved 
under the commission. It \\(as a mere contingent debt, 
and could not, therefore, be considered as a debt, 
proveable under the commission. Even a forfeited 
bond, if the party be not damnified, is not proveable. In 
Goddard v. Vanderheyden (a) it was said by the Court, 
That if -4. has l! bond of indemnity from B,, and the 
condition be broken, and afterwards B, becomes bank- 
rupt before A. has been sued or damnified, though A, had. 
a good cause of action against B. before the act of bank- 
ruptcy, yet as A. had not been damnified, by paying any 
certain sum of money, by reason of B's breach of the 
condition, A, cannot possibly swear to any debt due and 
owing from B. at the time of the act of bankruptcy.’' 
If a lessee plough up meadow ground, for which he is 
bound to pay the lessor a certain sum, as a penalty, 
such penalty cannot be proved as a debt under a com- 
mission of bankrupt. So, if a man be bound to perform 
covenants, and the obligor, before he becomes a bank- 
rupt, breaks them, the obligee cannot prove this as a 
debt under a commission. Here, certainly, the bond 
was forfeited before the bankruptcy, by the Defendant’s 


{ a ) 3 Wils . a6a. 


suficrinu 
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suffering the rent to fall in arrear ; but no demand 
made upon the Plaintiff until after the bankruptcy. In 
Tartar v. Mills (a) it was held, that ^ surety in a bond, 
who pays the debt after a commission of bankruptcy 
issued against his principal, is not barred by the certifi- 
cate, though the penalty of the bond forfeited be- 
fore. And in the case of Tke Overseers of SuMartbis 
in the Fields v. Warren, (6), where the obligee in a bas- 
tardy bond, after the bond had been forfeited, became 
bankrupt, and obtained his certificate, it was held, that 
the parish officers were not thereby precluded from re- 
covering upon the bond,, for the expences incurred 
subsequently to the bankruptcy. That case was de- 
cided, on the ground that it was a contingent debt; 
that the amount could not be proved under a commis- 
sion, although many \reeks* maintenance had actually 
been paid. The statute 49 G. 3. c. 121. s* 19., applies 
only to a person who is entitled to a lease or to an 
agreement for a lease. It does not apply to the as- 
signee of a lessee ; it was founded on the hardship of 
a bankrupt lessee continuing liable to the covenants of 
his lease ; but this does not apply to an assignee. In 
Auriol V. Mills (c) it was held, that the bankruptcy of 
the lessee was no bar to an action of covenant brought 
against him. That was before the statute, but the statute 
applies to the case of the original lessee only, and the 
assignee must, therefore, continue liable, as before the 
statute. That it does not extend to the case of a surety, 
was decided in Inglis v. M^Dougal. [d) Welsh v. Welsh [e) 
turned on the 8th section of the statute, which permits 
a surety, who has paid after the commission, to prove. 


(/./) Co^vp. 

{h) J B» A. 4(;i, 

(cj 4 T. 94 . 


{ti) I Moore, i<)b. 
(tf) 4 ^ 333 * 
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and stand in the situation of the creditor, and does not 
apply to the present case. But, admitting that the sta- 
tute does discharge the Defendant from the covenants 
in his lease, yet it does not extend to collateral securities ; 
to hold that it did, would defeat the very purpose of 
the parties in t|}cing such securities. 'The Plaintiff’ 
relies upon two grounds, JirsU that as this is not such 
a debt as could have been proved under the commis- 
sion, the bankruptcy and certificate are no bar to the 
action ; and secondly^ that the 19th section of the statute 
is not applicable to this case. 

Copley Serjt, Ibntrd. The bond, in this case, was 
forfeited before the bankruptcy, and there was a clear 
existing debt proveable under the commission, and the 
bond being once proved, any future damnification that 
occurred might also be proved, hi Ex parte Cock* 
shot (a), the Lord Chancellor held, that where a bond 
has been forfeited at law before bankruptcy, the party 
was entitled to include all subsequent payments, and 
directed the petitioner, in that case, to be admitted a 
creditor accordingly, Jn Martiny, Court {b) it was held, 
that if A. be bound with as a surety for the payment 
of a sum certain, and take an absolute bond from A, 
payable the day before the original bond will become 
due, and B. become a bankrupt before the day of pay- 
ment, y/. may prove this debt under the commission, 
and J5.'s certificate will be a bar to an action by A.^ on 
the counter bond, though //. do not pay the original 
bond till after B- has committed an act of bankruptcy. 

The amount of the injury sustained by the Plaintiff’ was 
ascertained, and where a bend is given to perform cer- 

(«) Co* hku Luaui i6i. ( 4 ) a 7 . A, 640. 

tain 


1818. 



Taylor. 
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tain covenants at certain times, it may at least be proved 
to the amount of the breach incurred. In the case of 
The Overseers of St, Martin in the Fields v. Warren, the 
sums claimed by the Plaintiffs had been paid subse- 
quently to the bankruptcy. Taylor v. Mills was the 
mere case of a surety having paid after the bankruptcy. 
Inglis V. M^Dongal is also irrelevant. The question is, 
whether, where there has been an actual payment matle 
before the bankruptcy, that is not an answer to an 
action. No other damnification is proved in the present 
case, nor does it follow that any other ever will arise. 
If the rent had been paid for the lessee on request, it 
would have been money paid to the«tise of the party, 
and proveable under the commission. The case of a 
security by bond is more favourable, and as it was for- 
feited before the bankruptcy, the debt is equally prove- 
ablc. In the next place, this case is within the spirit, 
and within the precise terras of the statute, the object of 
which was, to exonerate the bankni})t from his liability 
under his lease, upon the acce})tance by the assignees. 
Here the assignees have accepted it, and the Defendant 
has, in cfiect, been sued for non-j>erformance of the 
covenants of the lease ; this is contrary to the spirit of 
the statute, as he ought now to stand discharged of all 
liability in respect of the lease. [Gibbs C. J. This is 
an action upon a bond of indemnity, and not upon a 
covenant contained in the lease. The statute extends 
to covenants in leases only ; besides, the Defendant is 
an assignee, and the statute appears to me to apply to 
the case of a lessee only, and not to that of an assignee.] 
The clause of the statute is general, and cannot be con- 
fined, it extends to the non-observance or non-perfonn- 
ance of the covenants by any one ; and here, by reason, 
of the noii-performance of a stranger, the Defendant is 
*5 called 
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called upon in respect of his bond; he is therefore sued 
by reason of the non-performance of the covenants con- 
tained in the lease, and his casf is within the statute. 
Hodgson V. Bell (a) is also an authority to shew, that 
this debt might have been pi^oved under th^ commis- 
sion. 

Vaughan Serjt. in reply, observed, that the Plaintiff 
was not damnified until after the bankruptcy ; as he 
was not damnified by the rent being in arrear, but by 
the action brought by Wilson ; and therefore, according 
to Goddard v. Vanderheyden^ the debt could not have 
been proved under the commission : and that this being 
a collateral security, could not be considered as wutliia 
the clause of the statute as had been contended. 

Cur, adv. mlt. 


ISIS. 


Young 

'U. 

Taylor. 


GiiJBS C. J. now delivered the judgment of the Court; 
and, after stating the pleadings, observed that the ques- 
tion in this case was, whether the causes of action stated 
in the declaration were or were not proveable under the 
commission against the defendant ; for, if they were, the 
Plaintiff could not maintain this action. His Lordship 
then proceeded thus : The Defendant gave a bond to the 
1*1 ain tiff j as well fe: the payment of rent, and perform- 
ance of covenants, reserved by and contained in a lease as- 
signed by him to the Defendant, as also to indemnify the 
Plaintiff from all actions and liability in respect of such 
rent and covenants. The Plaintiff has assigned two 
breaches ; first, that rent was in arrear, which the De- 
fendant had not paid. Secondly, that an action was 
brought by the lessor against the Plaintiff, for the re- 

(«) 7 r.R. 97. 

covery 
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covery of the rent. It does not appear, however, on 
the face of his declaration, but that that action is still 
depending; for althou^ the Plaintiff averred that it was 
brought, still it may not be concluded ; and although he 
requested the Defendant to pay the costs incurred by 
such action, still it did not appear that the Plaintiff 
himself had paid such costs. At corninon law, this bond 
would have been forfeited ; but that does not govern the 
question, for there are many cases where a bond is for- 
feited at law, yet the penalty cannot be proved under a 
commission of bankrupt. In the cases of Toussaint v. 
Martinnnnt {a) and Marim v. Co7irt (Z)), the Courts began 
to hold that the penalty might be proved under a com- 
mission, although the party had not actually made any 
payment; but that doctrine has since been corrected, 
in Rc Bowness and Padmore {c\ and Ea? parte Brmn (d). 
The principle upon which these cases have been decided, 
is precisely applicable to the present case, and is this ; 
that, although an instrument executed by a bankrupt 
may be absolute, still, if it be only to secure him from 
a payment which should liave been made by another, 
and such payment has not been made, it cannot be 
proveable under the commission. It has been insisted, 
that although the Plaintiff might not be entitled to 
prove the debt under the commission, still that he was 
damnified, as an action had been brought against him 
for the recovery of the rent, by which costs had been 
incurred ; we are of opinion that the costs, if any are 
yet incurred, are incident to the sul)stantivc claim. 
The cause is not yet decided ; the Plaintiff may not 
succeed, or may desert the cause, and the defendant 


(<*) a T.R, 100. I74>5* S.C, WhitmanEs Bkt, 

(^) a T,R. 640. LawSi ad ed, 293. 

(f) Co, Bki. 7th ed. [d] Ibid, 

my 
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may ultimately recover them. We therefore think, 18 J 8. 

that in the present slate of the cause, the Plaintiff ^ 

1# I • . Young 

could not prove these costs under the commission. 

It was held at one time, in the Court of King’s Taylor. 
Bench (a), that in the case of a Defendant nonsuiting 
a Plaintiflj and such Plaintiff becoming bankrupt be- 
fore taxation of^osts, the costs might be proved under 
the commission : and in a case which underwent much 
consideration by C. J. (5), and this Court, they 
held it better to abide by tlie decision than to disturb it ; 
but the doubts which Ep'c C. J. threw out were con- 
sidered, and the Court of Chancery (c), the Court of 
King’s Bench (^/), and this Court (e\ have since held, 
that such costs are not proveable under the commission. 

Costs have been held so much incident to the suit, 
that if there were a writ of error after the bankruptcy, 
to reverse a judgment against the bankrupt before, or 
a $cire facias after bankruptcy to revive a judgment 
recovered before, these subsequent costs, though in- 
curred long after bankruptcy, were also proveable under 
the commission, [f) I mention these cases to shew to 
what extent costs have been considered as incident to 
the original demand. These costs could not have been 
proved under the commission ; and, as they could not 
have been so proved, we are of opinion that the Plain- 
tiff is entitled to recover. 

The Defendant has pleaded other pleas, founded on 
the 49 Geo, 3. c. 121. But this case cannot be brought 

(«) Hurst V. Meady 5 T, R, (d) Ex f arte Charles ^ 14 East^ 

365. 197. 

[f) Watts y.Hartf 1 Bos, £ 5 * {e) Walker v. Barnes f ante, 

PuL 134. V. 778. S. C. I March, 346. 

(f ) Ex parte Hill, 6 Ves, 656. (/) Phillips y. Brown, 6 T. R, 

a 8 2. 


within 
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within either the 8th or i. 9th sections of that statute. 
The 8th section ap|)lies duly to cases of sureties ; the 
Plaintiff is not a v^u^ety fo^ the defendant, nor can he 
be liable for his « debts, but merely on his own cove- 
nants; he is ndt,* therefore, within this clause. And it 
is impossible that the Defendant can, by any construc- 
tion, be brought within the 19th section, which applies 
to a lessee only, who is thereby relieved, upon the ac- 
ceptance of the lease by the assignees, from the liability 
which he would otherwise continue subject to, under 
his original covenant* We are therefore of opinion, 
that the pleas are bad, and that the Plaintiff is entitled 
to recover. 


Judgment for the Plaintiff. («) 


(rt) Judgment affirmed in error, 3 ii. 521. 
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Hill v. Dobie. May 4. 

^OVENANT. The Plaintiff declared on an inden- A release of 
ture, dated the 19th December^ 1809, whereby he an under-ten- 

1*11 - 1 /• 1 o 

demised the premises to the Defendant for 21 years, at assignees of a 
an annual rent of 80/., payable quarterly. The De- bankrupt, does 
fi'iidant pleaded bankruptcy and acceptance of the ”n^acreptancr 
lease by his assignees before the rent became due, upon by them of 
which issue was joined. At the trial before Dallas J* original 
at Westminster^ at the sittings after the last term, the 
following facts appeared. The Defendant underlet the 
premises, in 1 81 2, to one Griffiths for seven years ; and in 
Mat/^ 1817, became a bankrupt. Shortly after the bank- 
ruptcy, Griffiths quitted the premises with the consent 
of the assignees, and by a deed dated the 2^th Junc^ 

1817, they released Griffiths from all liability during the 
residue of his term, for rent, or in respect of the cove- 
nants contained in the under lease. On the -Ith July^ 
the assignees received a notice from the riaintillj to 
elect whether they would accept the lease, upon wliich 
they immediately wrote to the Plaintiff, [lositively re- 
fusing to accept it. This action was brought to i ccover 
20/., being one quarterns rent due on the 1 9th September 
Ibllowing. It was contended, that the interference of 
of the assignees amounted to an acceptance of the lease, 
and that the Defendant was consequently exonerated 
under the 49 Geo. 8. c. 121. s, 19. Dallas J. directed 
a verdict for the Plaintilf, with liberty to the Defendant 
to move to set it aside, and enter it for himself, if the 
Court should be of opinion, that the Defendant was 
discharged. 


VoL. Vlll. 


/ 


Coplcp 
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Copley Scrjt., on a former day in this term, had ob- 
tained a rule nisi accordingly. 

Lens Scrjt., now shewed cause, and contended, that 
the release of Grifjiihs could not be considered an accept- 
ance of the original lease. The interest of the Defend- 
ant was not in any way affected by this transaction 
between the assignees and Griffiths. They chose to 
exonerate him from his liability, and to determine the 
interest which he was possessed of as their tenant, but the 
original lease remained untouched, and they expressly 
stated by their letter, that they declined accepting it. 
He cited Turner v. llichardsmi («), and Wheeler v. 
Bramah, {b) 

Copleif Scrjt., in support of the rule, submitted that 
the subsequent conduct of the assignees must be left out 
of consideration. The question is, whether their ex- 
tinguishment of the under lease did not amount to an 
acceptance of the lease; if it did, their subsequent re- 
fusal could have no effect. Having once made their 
election, they could riot afterwards alter it. Lord ElleU’- 
borough in Turner v. Ilichardson^ says, if the assignees 
elect to take the property, they cannot afterwards re- 
nounce it, because it turns out to be 4 bad bargain. If 
the assignees of a term of 20 years were to let for six 
months only, that would be a clear election. So it is, 
if they take upon themselves to discharge a lessee. 
Here, they released the tenant in possession, and thereby 
acknowledged their acceptance of the interest of tlie 
Defendant. They exercised a dominion over the pro- 
perty, and having done so, they could not afterwards 
renounce the ownership. 


1818. 


Hill 

•V. 

Dobie. 


Dalla? 


(rt) / ii’twi, J35. 


{b) 3 Campb. 340. 
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Dallas J. The single question is, whether the as- 
signees have accepted the lease in question, as part of 
the bankrupt’s estate and effects. They released the 
undertenant, but that circumstance leaves wholly un- 
touched the question of electing to take the original 
lease; they afterwards did elect, not to accept it, and 
I therefore think the Plaintiff entitled to retain his 
verdict. 

Park J. This case steers clear of all former de- 
cisions. It certainly can never be contended, that 
assignees having made their election, may afterwards 
renounce; but here, they never did elect to accept 
the lease ; on the contrary, they rejected it. In Han- 
son v. Stevenson (a), the Court held, that the assignees 
had accepted the lease, but it proceeded there, on 
the express ground of their having intermeddled and 
managed the property. 

Burrough j. The assignees in this case had no- 
thing to do with the original lease; they dealt with 
a derivative lease only, and the Defendant is not dis- 
charged from his liability. 

Rule discharged (r/) 

(«) 1 4*^03. (If) Gibbs C. J. was absent. 


Stevens v. Pinney. May 4. 

y^SSUMPSIT^ to rccovef^ the sum of .S6/. 11 . 9 . In an . notion 
being the balance claimed by the Plaintiff to be 

o moil counts 

due to him for plastering two houses. The declaration for work ami 

labour, held, 

that the Plaintiff, having established hU case by other evidence, was not precluded 
from recovering by the Defendant's proving the existence of an unstamped ami 
unsigned agreement, which fixed the price, and which the Defendant did not give 
notice to the Plaintiff to produce, 

Z 2 


1818. 

Hill. 

*u. 

Dobie 


con- 
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IB 18. contained tlie common counts for work, labour and 
St^ven\s goods sold and delivered; and the money 

n), counts. Plea, non assu?nj)sil, as to a part ; and a tender 
PiNNEv. of j 5 /^ being the residue. At tlie trial before Burrough J., 
at the sittings after the last term at Westminslei'^ tlie 
witnesses for the Plaintiff* denied the existence of any 
written contract ; but the clerk of the Defendant, on 
being called for him, swore that tlie Plaintiff^ before he 
began the work, left a incinorandum at the Defendant’s 
house, stating that he would perform it lor 130/. ; and 
that a lew days after he met the Defendant, and told him 
tliat if he did not approve of the estimate, lie would 
allow 30/. cent, for ready money, upon a bill for the 
work by measurement; and that the jiarties agrccil 
finally upon 105/. The memorandum was neither 
stamped nor signed. It was objected, on the part of 
the Defendant, that as there was a written contract, 
tlic Plaintiff* was bound to produce it in evidence; but 
Burrough J. considering that the Plaintiff* was not 
bound to produce it, being neither stamped nor signed, 
the jury found for the PlaintilF. 

Lens Serjt., on a Ibrmcr day in this term, obtained a 
rule nisi to set aside the verdict and have a new trial, 
and cited Bre*voer v. Palmer • (a) 

Co 7 ;/n/Serjt. now shewed cause, and insisted that as the 
case for the Plaintiff’ had been fully made out, he was en- 
titled to recover. The Defendant called a witness, who 
stated that there was some proposal in writing, but it was 
not stamped or signed ; and as the Plaintiff* had no notice 
to produce it, the Defendant was not at liberty to make 
use of it for any purpose wdiatevcr. It was for the 

{it) 3 Esp, Rep, a 13, 


Plaintiff 



IN THE Fifty-eighth Year of GEORGE III. 329 

Plaintiff to make out bis case, independent of the agree- 
ment ; and that he did. In Doe^ dem. Wood^ v. Morris {a) 
it was held, that in ejectment a landlord, having proved 
payment of rent by the Defendant, and half a yearns 
notice to quit given to him, could not be turned round 
by his witness proving, on cross-exaitiination, that an 
agreement relative to the land in question was produced 
at a former trial between the same parties, and was, on 
the morning of the then trial, seen in the hands of the 
Plaintifl'^s attorney ; the contents of which the witness 
did not know, no notice having been given by the De- 
fendant to produce that paper. Here the paper was 
not in the possession of the Plaintiff; but if it had been, 
he would not have been bound to produce it, as no 
notice for that purpose was given by the Defendant. 

Lrns, in support of the rule, urged that, ns soon as it 
appeared on the trial that there was a written agree- 
ment, at that instant the Plaintiff ought necessarily to 
have been nonsuited. It makes no difference whether 
the fact appears in evidence in the testimony of one side 
or the other ; if there was a written agreement, the 
Plaintiff ought to have made it a part of his case. 

There was no necessity to have it read ; indeed it could 
not have beengfead, as it was unstamped ; but to prove 
its existence alone was sufficient. Here, there is better 
evidence in writing of an agreement, which the Plaintifl* 
does not produce ; and he cannot, therefore, maintain 
this action. The case of Doe, dem. Wood, v. Morris is 
distinguishable from the present case : there the witness 
did not know the contents of the paper; but here the 
contract w'as well known. 

Dai.i.as J. It is clear, that if it had appeared as part 
of the Plaintiff’s case that there was an agreement in 


1818. 


Stevens 

•V. 

PiNNEY. 


(rt) iz Easty 2.17. 


writing 
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lSi8. 



writing regulating the price and terms of the work to 
be performed, he must have produced it; and when 
produced, it could not have been received in evidence, 
being unstamped ; and the Plaintiff then must have been 
nonsuited. The Plaintiff, however, had made out his 
case ; but it appeared, in the course of the evidence of 
one of the witnesses for the Defendant, that there was 
a written agreement. Now in proving the existence of 
the written agreement, it turned out to be unstamped, 
and therefore inadmissible in evidence, and, consequently, 
not amounting to an agreement ; the evidence only goes 
to shew that a paper, not properly stamped, is in 
existence. Besides, no notice was given to the Plaintiff 
to produce it. In Doe, dem. Wood, v. Morris, Lord 
Dllenhonmgh observed, ‘‘ that if there were any writing 
relative to the holding in the possession of the landlord, 
tlie Defendant ought to have given him a regular 
notice to produce it ; otherwise, in a collateral way, he 
w'ould get the whole benefit of it without giving such a 
notice, when, if notice had been given, and the paper 
were produced, it might not support the objection.*^ 
Here, it was necessary to shew that it was an existing 
agreement at the time, and it was necessary to give 
notice to tlie party to produce it ; and though I am 
not so confident on the latter point as on the former, 
yet, on the whole, I am of opinion that the objection 
cannot be supported. 


Park J. I am of the same opinion. It would be in 
effect to repeal the stamp act to attend to this objection ; 
besides, we can in no case get at the contents and sub- 
stance of any agreement, unless it be stamped. Tliis 
was not, in fact, an existing agreement. 

Burrough J. If this agreement had been part of 
the Plaintiff's case, he must have produced it starnjK'd; 

17 but 
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but here he proves his case by regular steps, independ- 1818. 
cntly of any agreement. It was necessary for the ' 

Defendant, in impugning the Plaintiff’s case, to have ' v. 
given notice to produce it, and then to have given it Pinney. 
in evidence, if produced ; or, if withheld, to have 
offered secondary evidence of its contents. The subse- 
quent evidence, however, proved that it was unstamped ; 
and I concur with the Court in opinion that the Plain- 
tiff is entitled to retain his verdict. 

Rule discharged, (tf ) 

(a) Gibbs C. J. was absent. 
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In the Fifty-eighth Year of the Reign of Geokge III. 


CooiiE, Demandant ; Spragg, Tenant ; 
Blackburn and Wife, Vouchees- 


May %%• 


J^EST Serjt. moved to ani^id a recovery, by striking 
out the word rectory/^ and inserting the words 
“ advowson of the church” of Great Holland; the deed 
to make the tenant to the i)rcecii)e having the latter 
wprds, and there being an affidavit that the advowson 
and not the rectory was intended to pass. 


Recovery 
amended by 
substituting 
the words 
advowson of 
the church’^ 
for the word 
« rectory.'^ 


Eer Curiam, 


Fiat, 


A a 


VoL. VIII. 
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1818 . 


(3^. Douglas and Ann liis Wife, Conusors. 


The Court re- 
fused to pass a 
fine where tlie 
Christian name 
of one of the 
parties w^is 
written on an 
erasure in the 
acknowledg- 
ment which 
was taken 
abroad, there 
being no affi- 
davit describ- 
ing in what 
stage of the 
proceeding 
the alteration 
was made. 


J^EIuL Serjt. moved that this fine, the acknowledge- 
ment of whicli had been taken in America^ might 
pass, on an affidavit that the packet sealed in America 
containing the documents, was not opened till brought 
into the pi'esencc of Park J. at chambers ; when it ap- 
peared, that there had been an erasure on which the 
Christian name of one of the parties was written. Pell 
urged, that it was maniFost that the erasure had not been 
made in this country, and that the rule as to erasures 
did not extend to acknowledgements taken abroad. 

But, Gihhs C. J. read the form of the affidavit of 
erasures being made before the signature of the party or 
the commissioner, and said, Siijiposing it to be true to 
demonstration, that no alteration has been made here, 


yet who can lell that the alteration was not improperly 
made in America 


Dallas J. My Brother Pell has argued, that the 
rule touching erasures does not apply to acknowledge- 
ments taken abroad ; I think the reason of the rule is 
fully as applicable to an acknowledgment taken abroad, 
as to an acknowledgment taken in tins country. 

Pell took nothing by his motion. 
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WiLMOT, Bart., Plaintiff; Joseph Clarke and 
Elizabeth his Wife, Deforciants. 

^OPLEY Serjt. moved to amend this fine, stating, 
that the officers liad a difficulty in passing it, as it 
did not agree with the pra^cij^c. The dedimus was “ of 
one-fourtli part of fifteen acres f ' tlie concord was of 
fifteen acres;” and he prayed to insert the words “ one- 
fburth part,” in conformity tb the dedimus and to the 
deed to lead the uses. 

Per Ciiriaiiu 

Fiat, 


May 23. 


Fine amended 
by inserting 
the words 
“ one-fourth 
part” in con- 
formity with 
the dedimus 
and deed to 
lead the uses. 


Newball V, Adams. 


May 25. 


J^EST Serjt. moved for a rule nisi to arrest the 
judgment in this action, which was tried before 
Dallas J., at the London sittings after Easter term last, 
upon an error in tlie declaration delivered to the De- 
fendant, urging that that was the issue delivered, and, 
in fact, the record. 

Gibbs C. J. The motion must be made on the 
record, not on the declaration delivered. The proceed- 
ings ought regularly to be entered on the issue- roll here, 
and the 7iisi prius record should be made up from 
it, that the Court may see whether the party who 
has obtained the verdict is entitled to hold it. I have 
repeatedly know'u parties deluded by relying on the 
apparent error in the copy of the declaration delivered. 


A motion in 
arrest of judg- 
ment must be 
founded on 
the nisi pritts 
record, (wliich 
must be taken 
from the issue- 
roll,) and not 
on an apparent 
error in the 
copy of the 
declaration 
delivered. 


Per Curiam, 


Rule refused. 


Aa 
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In trover by 
the assignees 
of a bankrupt 
against the 
sheriff, for 
goods taken 
in execution 
by the latter, 
the declar- 
ations of the 
bankrupt pre- 
vious to his 
bankruptcy 
having been 
admitted to 
shew that the 
commission 
had been 
founded in a 
collusion be- 
tween the 
bankrupt and 
the petitioning 
creditor, to 
create an ap- 
parent peti- 
tioning credi- 
tor s debt r 
Held, that the 
evidence was 
well received, 
though the 
petitioning 
creditor was 
not one of the 
assignees, un- 
der the com- 
mission. By 
three Judges, 
{Gibbj C. J. 
absenu)* 


Thompson and Barrat, Assignees of Smyth, 
a Bankrupt, v. Bridges and Another. 

'J’ROVER Ibr goods taken by the Defendants, as 
sheriff of Mtddlesex^ in execution under dated 

27tli November^ 1816*. At tlie trial, before Burrough J., 
at the Middlesex sittings after the last term, the Plaintiff 
proved the trading and the act of bankruptcy, early in 
November^ 1816. He then proved the jietitioning cre- 
ditor’s debt, by the production of the baiiki‘upt’s ac- 
ceptance for 105/., in favour of Ehey^ the petitioning 
creditor. The counsel for the Defendant stated, that he 
should shew the transaction to be founded in fraud, and 
called a witness, who swore that the bankrupt informed 
him, previous to his bankruptcy, that he (the bankrupt) 
had lost a cause in the King’s Bench; and that if a 
commission could be taken out against him, it would 
destroy the effect of the judgment in that action ; that 
the bankrupt asked him whether any person could not 
be made bankrupt ; to which the witness replied in the 
negative, unless there were a sufficient debt due by the 
person to be made bankrupt ; whereupon the bankrupt 
said he did not owe 10/. to any man, and enquired of 
the witness, whether, if the witness were to draw a bill 
to be accepted by him (the bankrupt) the witness would 
become his creditor ? Upon the refusal of the witness to 
draw such a bill, the bankrupt said he had a friend who 
would do it for him. This testimony was corroborated. 
For the Plaintiff it was urged, that this evidence was 
inadmissible; but Burraiigh J. admitted it, stating, that 
he received it as evidence, for the purpose of shewing 
that there was a scheme or contrivance to obtain a frau- 
dulent commission. The learned Judge told the jury 

that 
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that the cause mainly turned upon the petitioning cro- 
clitor’s debt, and that if they should be of opinion that 
the bankrupt gave the acceptance proved, for the pur- 
pose of upholding the commission, then there would be 
no petitioning creditor’s debt, observing, that, although 
the bankrupt could not be called to destroy the commis- 
sion, yet he was of opinion, that the bankrupt’s declar- 
ations were evidence to shew, that the bankrupt and 
some other person had concerted the commission. The 
jury found a verdict for the Defendants. And now, 

Pell Serjt. moved for a new trial, on the ground that, 
as the bankrupt could not be called to prove that there 
was no petitioning creditor’s debt (for no bankrupt shall 
be called to destroy his own commission), so neither 
could any declaration of his be received in evidence, 
save where the assignees were party to the fraud ; and, 
granting that fraud had been proved in this case, it did 
not follow that the Plaintiffs were privies to such fraud, 
so as to let in evidence of the bankrupt’s declarations. 

Dallas J. {a) There are many cases where the de- 
clarations of a bankrupt are admissible in evidence, 
and my brother Pell has principally rested his ob- 
jection in this case, on the ground that the declarations 
of the bankrupt have been improperly received. But 
if the petitioning creditor’s debt be founded in collusion, 
the commissicni fails, and the evidence received at the 
trial, went to shew that such collusion had existed, and 
so, in my opinion, became part of the res geslec, I 
think that the evidence was properly admitted and left 
to the jury, and that they have come to a right con- 
clusion on the case. 

The rest of the Court concurring, the ride was 

Refused, (d) 

{a) Gibbs C. J. was absent. i Stark, N, P. C. 175. Brett v. 

(^) See Taylor v. Kinloch, Le^vetty 13 East, %i/\, 

A a 3 


1818. 




338 


CASES IN TRINITY TERM 


May »6. Welch and Another, Assignees of Kilshaw, a 
Bankrupt, v. Fisheu. 

t ^SSUMPSIT. The (leclaratioii in ll.e first count 

Stated iriMie - stated, that the Phiintids, as assignees, &c. were 

that the^Plaln pt>sscsscd o(‘ five several pieces of ground (sub- 

tiffs were pos- ject to a mortgage thereon) in winch tile bankrupt 

sessed of lands carried Oil his business as a soaii-nuinufactiirer, for the 

lor the residue . i /« i • 

of three terms, residue oi throe terms or 41 years, winch respectively 

which respect- commenced on the Jath Tdmiari)^ 17H5, and that the 

meiiced^ii the ]iicces of ground to public 

i5th/‘>/;rMflrj;, nuction, subject to the following condition of sale, 

1785 ; that purchaser should take the stock in trade 

they put them , , , 

up to auction, bankrupt as a tallow-chandler and soap-boiler, 

subject to a and all his utensils and implements of trade, botli in 

thepu^lJhlw except the wcigiiing-macliiiie, at the 

sliould take Valuation of two indifferent jicrsons, one to be named 

the stock in or in case of a tliffin’ence of opinion, then 

trade at a va- , 

luation; that umpire, to be chosen by the arbitrators, and to 

the Defendant be paid for one-luilf in a month by a banker’s bill at 
sTme^,*^and that monllis from that date, and liie other half in a 

the stock was month by a promissory iiotij, with a good surety, pay- 
valued at a able in six montbs from that date;” tliat tlic sale took 
sum specified : 

breach, non- 
payment of that sum. The second count \vas for lands bargained and sold, and 
counts for goods sold and (kllvered ; and the mouQy counts were added. The 
leases under which the Tlaintiffs derived title, Mere dated oh tlie day laid, habendum 
from the day of their date ; and the valuation jiroved, after stating the prices of 
each article of stock, M^as indorsed Muth a memorandum, that certain pans were 
valued as sound, but should any of them prove broken the first time of boiling, 
an allowance was to be made thereon, and with that condition the stock was 
appraised at a certain sum, (the same as that laid in the declaration) ; Held, that 
the statement of the day of' commencement of the terms was immaterial ; and 
that the valuation might be considered as ahiohitcy as there was no proof of the 
pans being broken at the time mentioned. 


place, 
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place, and that the Defendant was declared to be the 1818. 
purchaser, and was let into possession. The declaration Welch 
then contained mutual promises, and averred that the 
Plaintiffs did, witli the approbation of the Defendant, Fisher. 
appoint an arbitrator on their part, and the Defendant 
one on his, to value the stock agi*eed to be taken, and 
that the stock, except the weighing-machine, was valued 
by the arbitrators at 892/. Cs, Ad, Breach, that al- 
though the Defendant accepted the stock, and was 
requested by the Plaintiffs to pay the said sum, yet that 
he would not })ay the same or any pait thereof, but 
wholly neglected so to do. The second count was for 
lands bargained and sold for the remainder of certain 
terms of years then to come and unexpired, and goods 
bargained and sold. Then followed a count for goods sold 
and delivered, and the money counts. Plea, general issue. 

At the trial, before Bayleij J., at the last Idincasicr 
assizes, three leases, through which the Plaintiffs de- 
rived their title to the premises, were given in evidence ; 
they severally bore date 15lh February^ 1785, hahundum 
from the day of the date thereof, for the term of 1 1 years 
thence next ensuing. To prove the value of the goods, 
the valuation was given in evideiice, whicli after enumerat- 
ing each article, tmd staling its price, was thus indorsed : 

The pans under ihe shade are valued as sound ; but 
should any of tliein prove brokcai the first time of 
boiling, the arbitrators agree to estimate the allowance 
to be made thereon ; and, with that condition, the 
above stock and utensils are appraised by them at the 
value of 892/. Os, Ad/^ The periods for which the 
bill and note to be given in payment liad to run, 
were elapsed before action brought. It was objected 
for the Defendant, first, that the terms mentioned in 
the first count of the declaration, were averred to com- 
mence o?i the 15th Fcbniaryy whereas the haben^ 

dum in each lease was, from the day of the date there- 
A a 4 of;” 
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of:” the commencement of the terms, therefore, should 
have been averred to be on the 16th February^ 1785. 
Secondly, that the valuation as averred in the declaration 
was absolute, whereas, on its production in evidence, it 
appeared to be conditional: the Plaintiffs, therefore, 
should have averred, that the pans under the shade, 
valued as sound, were not broken the first time of 
boiling. Bayley J. overruled these objections, and the 
jury found a verdict for the Plaintiffs, for 892/. 6*5. Ad, 
Leave was given to the Defendant to move to set this 
verdict aside. Accordingly, 

Hullock Serjt., in the last term, obtained a rule nisi 
to set aside this verdict, and enter a nonsuit on the 
grounds above stated. And now, 

Le7is Serjt. shewed cause against the rule. To the 
first objection two answers may be given, first, the alle- 
gation is only inducement describing certain leases, and 
so not fatal. Secondly, the word ‘‘ from” may be con- 
strued cither as exclusive or inclusive, Pugh v. Duke of 
Leeds, (n) To allege that these leases commenced on 
the 15th Fchruaiy^ is a good and grammatical descrip- 
tion, though the habendum of the leases is from the 1 5th 
February ,* and, if the sense of any word be, in ordinary 
acceptation, ambiguous, it shall be construed according 
as the context and subject-matter require it to be, in 
order to make the whole consistent and sensible. The 
King v. Stevens and Agnew. {b) 

The second objection is equally untenable. The fact 
is, that the arbitrators valued absolutely, and, afterwards 
added that, if a certain occasion should arise, (which 
never has arisen,) a further deduction should be made. 
This docs not make the valuation conditional. The 
indorsement of tlic memorandum is not a condition at- 

{b) 5 Easti 244* 


1818. 



(«) Coffup. 714 * 


tached 
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tached to the past valuation, but only a direction what 
is to be done in the case of a future contingency. There 
is, therefore, no variance between the contract as laid in 
the first count and the contract proved, and the case 
bears a strong resemblance to Leeds v. Burrows («) ,* and 
if the special count should fail, the general count for lands 
bargained and sold will lie and cure the defeat. 

Mullock^ in support of his rule. The allegation of 
the commencement of the terms is substantive, and must 
be proved as laid. The allegation is, that the assignees 
put up for sale certain lands, the terms for years in 
which commenced on a certain day : if they do not put 
up for sale terms of years of such commencement, they 
do not prove their case as alledged. The question in 
Pugh V. Luke of Leeds^ was a question of forfeiture, and 
in order to give effect to the instrument, ut res magis 
valcat qiLam pereal, the doctrine there held was allowed 
to prevail. 

The second objection is fatal to the first count. The 
first count is for a positive specific sum. The estimate 
ought, therefore, to have been set out as framed, and 
there should have been an averment that the pans were 
tried and proved sound, that the valuation thereby be- 
came absolute, and that the Plaintiff* thereby became 
entitled to the sum. If this had been an award, it would 
have been bad for uncertainty. If the first count be 
defective, the other counts cannot be sustained. 

Gums C. J. We arc of opinion, that there is no 
ground on which my Brother IlidlocU^ rule can be 
supported. During a considerable part of the argu- 
ment, the bearings of the case were not comprehended 
by the Court, on account of the imperfect knowlecige of 
the facts presented to us. We for some time supposed 

( a ) East 9 1. 


1818. 



that 
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V. 

Fisheu. 


that this action was for the price of land, and we were 
fortified in this supposition by my Brothers Lens and 
Hullock^ who appeared to have botli so conceived the 
case, and to liave argued it on th<it conception. If 
this iiad been an action for the price of the land, it 
would make a difference whether the term commenced 
on the 15tli or Ibth Januan/ ; for, if the term com^ 
menced on the former day, there would be a longer resi- 
due for the vendee : but even if this had been an action 
for the price of land, 1 should have gone a long way 
in upholding the case of v. The Duke of Leeds^ 

and I believe that the Court w'cre j)repared to have 
decided this case upon that point. But, as the case 
stands, the statement of title to the lease is mere in- 
ducement; and the commencement of the term is of all 
things llie most immaterial ; it merely goes to shew the 
origin of the term, in respect of which the Plaintiff 
placed the articles in question on tlu‘ premises. 

But a second objection has been raised ; and, if any 
of the })ans had burst or become broken on the first 
time ol' boiling, this objection might have been decisive: 
but, the j)ans being sound, the (jualificalion annexed is 
put out of the case, and is as nothing. In principle, 
this case is not unlike Ghuhlone v. Nade (r/), wdiere the 
contract proved, was a contract for ahonl eight tons of 
hemp, and was averred as a contract for a large quantity, 
to wit, eight tons of hemp; and, according to my 
Brother Htdlock'i^ doctrine, the contract should have 
been averred as lor about eight tons. But the Court of 
King’s Bench agreed with lx)rd Fdlcnhoroiigh^ who held 
it well averred, as liiat quantity which it turned out to be 
before action brought, namely, eight tons. So here the 
price averred is, that price which it ultimately turns out 
to be. We arc, therefore, of opinion, that neither ob- 
jection can prevail, and tliat this rule must be 

Discharged. 


{a) jj Easti 410 * 



IN THE Fifty-eighth Year of GEORGE III. 


34S 


1818 . 


BurRETT l^OOTY. 


May 


y^CTION a<jjainst the Dcfeiulaiit for his wife's lodging 
for one year. At tlu* trial before Dallas J. [London 
sittings afler /'Xv/e;' lenii last) it ai)peared, tliat, in ISO?, 
the Defendant married liis wife, who was possessed of 
considerable })ersonal properly, without making any set- 
tlement on her : that a separation had afterwards taken 
place, upon which occasion, tlj(t husband by deed, in 
consideration of 1 000/., ex])ress(‘d to be paid to him by the 
trustees for the wife, transferred to them in the fullest 
manner for tlu‘ wife’s se})arate use, all the property of 
wliich he had become })ossessed by tlic marriage : and 
the husband tliereby covenanted not to interfere with 
that {)roperty; find the trustees of the wife covenanted 
with him, that he should not be asked by her for any 
allowance, nor be answerable for jiny of her debts ; 
and that the wife sliould not sue the husband in the 
Ecclesiastical Court. TIh' \vife, in breach of her 
trustees’ covenant, had, nevertheless afterwards, insti- 
tuted a suit in the Ecclesiastical Court for restitution of 
conjugjd rights, and had obtained judgment. It ap- 
peared, that, subse(|uently thereto, tlie husband Itad 
ill-trefitcd the wife; and a, second separation had taken 
place, after which the plaintdf ’s demand accrued, by the 
wife havinix locDed in his house for a year. The Plain- 
till* rested on the facts of the marriage, and the lodging. 
The DefeJidant relied on the deed of separation. The 
jury found a verdict for the Plaintiftl 
And now, 


Where, on the 
separation of 
husband and 
wife, the hus- 
hailll by deed, 
absolutely 
transfers to 
trustees for 
the wife cer- 
tain personal 
property, no 
longer to be 
liable to his 
interference ; 
in an action 
against the 
husband for a 
debt subse- 
quently con- 
tracted by the 
wife, the De- 
fendant must 
shew that tlie 
truslees gave 
effect to the 
deed by taking 
possession. 


Blosscf Serjt. moved, that a new trial bc' had, or a non- 
suit entered. He urged that the case must be strip[)ed of 

the 
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1818 . 

Bukrett 


•V. 

Booty. 


the circumstance of the husband having cohabited with 
the wife after the deed of separation and separate main- 
tenance, because that cohabitation took place in conse- 
quence of the sentence of the Ecclesi^t^bcal Court oper- 
ating in invilumy under a suit instituted by the wife in 
breach of the covenant of her trustees, for which they 
might have been sued : so that the Plaintiff could not 
avail himself of their reunion, but the parties must be 
considered as retaining the same situation in which they 
were placed by the deed of separation. He admitted, 
that where an allowance is covenanted to be made by 
the husband, it is incumbent on him to shew that he has 
regularly paid it (a), without which evidence, his defence 
to an action for the debt of the wife is imperfect ; but, 
in Turner v. Winter (Z^), where the husband had agreed 
to make an annual allowance, and had also paid it^ it was 
held that the Plaintiff could not recover. In Ntirse v. 
Craig {c) 9 the same doctrine was recognized by three of 
the Judges, that the husband must shew regular payment 
of the allowance; but he observed, that a settlement 
of an annual income to be paid out of the funds of a 
husband, and not paid, differed from the present case ; 
for here, the whole property which was of the wife be- 
fore marriage, was by one act absolutely conveyed to 
the trustees, after which, the husband had no further 
controul over it, nor any further duty to discharge in 
respect thereof, but stood for ever absolved from his 
wife’s debts. 


Gibbs C. J. Inasmuch as this property by marriage 
became the property of the husband in his own right, 
this deed was a settlement by the husband on the wife, 
as of his gift, out of that which was his absolute pro- 

{d) Ozard v. Darnfordy i (/>) Ibid* a6z. 

Sel^iv* N, P* 4th edit. (c) % N* R* 148. 


perty, 



IN THE Fifty-eighth Year of GEORGE III. 

perty, (unless, indeed, the property consisted of choses in 
action, and those the husband might at his pleasure 
reduce into possession.) The question, therefore, is, 
whether there l)e;;;any difference between the case of a 
continuing alloWihce, and an absolute gift of a large 
sum of money transferred, as this is, once for all, in 
the fullest words to the trustees of the wile. The De- 
fendant has not proceeded to shew that the trustees 
took any possession of tliis property. If the husband 
does not take care that the trustees perform their part 
and pay the allowance, the wdfe is left destitute. 1 am 
of opinion, that tlie Defendant has not gone far enougli 
tc/wards making out a case to support his motion. 

Rule refused. 


345 

1818. 

Burrett 


V. 

Booty. 


Thomas, Assignee of Eaton, a Bankrupt, v. May a;. 
Da Costa. 

yJ^SSUMPSJT for money lent, paid, had and received, agreed to 
and on an account stated. There were two sets of consign goods 
counts, one laying the loan, &c. before the bankruptcy, mer-^ 

chants, to be 

sold abroad on commission on his account, on which JJ, guaranteed that B. and C. 
should sell the goods to the best advantage. Before any transaction took place, C. 
ceased to be a partner with B y and H., residing in London, took C.'s place, under 
the firm of J5, and Co. afterwards consigned goods to B. and Co. abroad, who 
rcmittetl the proceeds to D., for the purpose of being handed over to A., who, in 
consequence, drew bills upon J)., which he, by letter, agreed to accept, stating that 
he depended on A.’s promise to provide for them if remittances should not arrive 
from B, and Co. to meet them, and desiring that A. would write to him that the 
bills were drawn on account of AJ% consignments to jB. and Co. A, became bank- 
rupt, previous to wliich B, and Co. had remitted to X)., directing him to pay A, on 
account of goods consigned by A., which remittances were not received by D, till 
after the bankruptcy. B. and Co. afterwards sent other remittances with similar 
directions, with which D. credited the bankrupt in his account, and debited him with 
the acceptances given by Z). to A, before his bankruptcy, but paid afterwards. In 
assumpsit by the assignee of A» to recover the last remittances from i)., who had 
applied them to the liquidation of his acceptances in favour of A* : Held, that he was 
not entitled to recover, on the ground of a specific appropriation of the proceeds of 
the goods consigned to B, and Co. before the bankruptcy, to provide for the accept- 
ances so given to A^ by D, 

and 
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and one laying it after. Plea, 7ion^(£ssiimpsit, There 
was notice of set-ofil At the trial before Dallas J. 
[London sittings after Michaelmas term, 1815,) a verdict 
was found for tJie Plaintiff for 632/. M.?. Ir/., subject to 
the oj)inion of the Court on a case, of which the following 
is the substance. 

Eaton the bankrupt, a manufacturer of and dealer 
in hosiery, at Nottingham., on the introduction of the 
Delciulant, agreed (o consign goods to Jlictti and Co. 
of Jamaica, to be there sold on commission, on his ac- 
count, upon which the Defendant wi'ote the following 
letter with his signature, to the bankrupt, dated, London, 
20th June, 1 8 1 0. 

“ Should you bedisjK)sed to consign any of your ma- 
nufactured goods to Mr. Abraham liictii and Mr. iTohn 
Sadler, of Kitigsto7i, Jamaica, on your account, with my 
knowledge and consent, I will guarantee that they sliall 
follow your instructions, and sell your goods to the best 
advantage, and render you just account-sales; but it is 
also understood, that I do not guarantee any losses 
whatsoever, except sucli as may arise from insolvency or 
death of the said parties.” 

Before any of the transactions stated in the after- 
mentioned account took j)lace, Sadler had ceased to be a 
partner with liieiii ,* and the Defendant had become a 
partner with Ilktti, under the firm Rktti and Co. 

The bankrupt, until nearly the time of his bankruptcy, 
at different periods consigned goods to Jlictti and Co., 
under the letter ol* guarantee before stated, to be sold 
at Jamaica on his account; and liietti and Co. from 
time to time remitted the proct^cds thereof to the De- 
fendant, for the purpose of being handed over to the 
bankrupt. 

In consequence of these consignments and remittances, 
the bankrupt drew bills upon the Defendant, which the 
latter agreed to accept on the terms contained in his 

letter 
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letter next mentioned, dated London, 1st February, 1813, 
signed by him, and adtiressed to the bankrupt; the 
bankrupt engaging to provide for them when they be- 
came due, if the Defendant should not, by tliat time, 
be in cash from tftf remittances made by liictti and Co. 
on account of the said consignments. 

In answer to your letter of 27th ult. I am agreeable 
to accept your bills drawn on me, say on your account, 
depending on your promise to provide for them in case 
remittances should not arrive from Messrs. Reilti and 
Co. to meet the same. It will be necessary for you to 
direct them to be presented to me, as I know not in 
whose hands they are ; and, for regularity’s sake, you 
will please to write me, that the bills are drawn on ac- 
count of your consignments to Messrs. Rieiti and Co.” 

On the 13th November, 1814, Rictli and Co. sent 
from Jamaica to the Defendant several bills of ex- 
change, directing him out of them to })ay the bankrupt 
235/. 14-5. Ad. on account of the sales of the goods con- 
signed by the bankrupt to Rieiti and Co., for sale on his 
account. These bills were not received by the De- 
fendant until alter the bankruptcy of Eaton. 

Eaton committed an act of bankruptcy on the 23d 
November, 1811, upon which the commission, under 
which the Plaintiff was chosen assignee, w^as founded. 

On the \^i oi Jaivuanj, \ S15, Rictti and Co, sent from 
Jamaica to tl)c Defendant .several bills of exchange, 
directing him to pay out of them to the bankrupt S50/,, 
on account of the sales of the goods consigned by him 
to Rietti and Co. as aforesaid. 

The Defendant, being called upon for a statement 
of his transactions with the bankrupt, rendered a debtor 
and creditor account to the Plaintiff^ in which he 
debited the bankrupt with acceptances given by him to 
the bankrupt, and with interest and cash paid on his 

account 
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account from the 25tli of March^ J813, to the 15th 
Noxwniher^ 1814, to the amount of 4709/. odd, and with 
600/. for ail acceptance given by him to the bankrupt, 
and due on the 2 1st Fehruajij, 1815. In this account, 
he gave credit to the bankrupt for cash and remittances 
from the } at Aprils 1813, to the 1 4 1\\ December , 18H, 
and for the sums of 235/. Hi'. 4c/», and 3b0l. stated to 
have been received respectively on the 10th Fehrnarij 
and 2 2d Marc/i^ 1815. 

On the 2Sth Aprils 1815, lUetll and Co. consigned 
to the Defendant a quantity of dollars, by H. M. S. 
Magnificent, with instruction to deliver 200, being part 
thereof, to tlie bankrupt ; of which consignment, Rietli 
and Co. advised the bankrupt by the following letter 
addressed to him, and dated Kingston, Jamaica, 28th of 
April, 1815. 

“ Having 200 dollars in hand for you, arising from 
the sale of a lew of your plain cotton and woollen hose, 
we have this day embarked them in H. M. S. Magni- 
jiceni, included in our shipment to Mr. Da Costa, who 
has our instructions to deliver them to you ; and, for 
W'hich, you w'ill <^jedit us wdth 66/. 155. lOd, currency, 
being wdth the cxpences included.” 

The 200 dollars were, accordingly, received by the 
Defendant in Jtdij 1815; and, being sold by him, 
produced, after deducting the freight and charges, 
46/. 195. 9r/. 

The verdict was taken for the sums of 235/. 145 . 4d, 
and 350/., being the tw^o last items on the ci’edit side of 
the account, and 46/. 195. 9d, the value of the 200 
dollars. The Defendant claimed to debit the account, 
as against the Plaintiff^ with all the payments therein 
stated, as well subsequently as prior to the bankruptcy ; 
such subsequent payments having been made in conse- 
quence of bills drawn by the bankrupt, and accepted by 

the 
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the Defendant previous to the bai^uptcyt on the same 
terms and conditions As are specified in the Defendant’s 
letter of 1st February^ 1813. 

The question for the opinion of the Court was, 
whether the Plaintiff was entitled to recover all, or any, 
and which of the three sums of 23^/. 145. 350^. and 

46/. 195. 9rf., making together, the sum of 632/. 145. ld.j 
or any of them. 

If the Court should be of opinion, that the Plaintiff 
was entitled to recover the above three sums or any of 
them, then the verdict to stand or be reduced accord- 
ingly. But, if the Court should be of opinion, that the 
Plaintiff was not entitled to recover either of the above 
three sums, then a nonsuit to be entered. 

Best Serjt. for the Plaintiff. The verdict ought to 
be retained for all the three sums ; at all events, the 
Plaintiff is entitled to retain the two latter, for they 
were both remitted and received after the bankruptcy. 

This case may seem to be governed by Olive v. Smith (a), 
but it is not within the scope of that decision, for, in 
Olive V. Smith, there was clearly a trusl^efore the bank- 
ruptcy. But ill this case there is nothing to shew that 
any thing like a trust existed, on which mutual credit 
could be built; nor was there ever any thing to prevent 
the bankrupt from insisting on the property being de- 
livered up. The Defendant relied on the supposed 
ability and credit of the bankrupt. Lord HardmeJee, 
it is true, in Ex parte Deeze (6), says “ it is hard, where 
a man has a debt due from a bankrupt, and has, at the 
same time, goods of a bankrupt in his hands, which 
cannot be got from him without the assistance of law 
or equity, that the assignees should take them from him 
without satisfying the whole debt but in the present 



(a) s TaunUs(>* 

VoL. VIII. 


Bb 


(/) I M* 


ease 
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case there was nothing in the hands of the Defendant, 
to get which out of his hands the Plaintiff need have 
recourse to any proceeding in law or equity. Here 
tl^re is no trust to bring the present case within French 
Vb Fenn{a); and it is even stronger than Herve^ v. 
Liddiard.{b) 

If the principle is extended beyond the case con-^ 
templated by stat. 5 G. 2. r. 30 . s. 28 . where mutual 
credit or mutual debts have existed before the bankruptcy, 
injustice will be done, and one creditor will receive an 
unfair preference. If the case of Hervey v. Liddiard 
be law, the Plaintiff is entitled to all three sums ; if it 
be not law, he still will be entitled to the two last. 

Vaughan Serjt. for the Defendant. This is a clear 
case of mutual credit within stat. 5 G. 2. If doubts 
should arise as to that proposition the case resolves 
itself into a case of specific appropriation. A guaran- 
tee is given by the Defendant to the bankrupt before 
his bankruptcy, that goods to be sent by the bankrupt 
to Bietti and Sadler^ shall be sold by them to the best 
advantage. sAre any transaction on this guarantee 
Sadler quits the firm of Bietti & Co., and the Defend- 
ant, still residing in this country, enters into it. The 
bankrupt, before his bankruptcy, consigns goods to the 
house of Bietti & Co., of which the Defendant was then 
member, and the proceeds are sent by Bietti and Co. to 
the Defendant in this country, for the purpose of being 
handed over to the bankrupt. An arrangement is made 
that the bankrupt should draw on the Defendant for 
such monies as he wanted, and that the Defendant 
should accept his bills. This the Defendant did on an 
engagement on the part of the bankrupt, that the pro- 
ceeds of consignments should be, in the first place, ap- 

(a) X Co. Bkpt, Law9 7th ed. 536. (A) x Starkie, N. P, C. J23. 

plied 
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plied to meet those bills. The Defendant, by accepting )816. 
those bills, engaged irrevocably that he would pay them ; 
and the engagement on the part of the bankrupt is, that ww 
these goods, over which he had a controul, arc to be Da Cdsva* 
disposed of, and the proceeds, in the first place, applied 
to liquidate these bills, if remittances did not arrive 
from Bietti and Co. to meet them, and the surplus was 
to be passed to the bankrupt’s account* In Smith v. 

Hodson(a\ the Defendant lent his acceptance to the 
bankrupts, on a bill which did not become due till after 
the bankruptcy, and was then outstanding in the hands 
of third persons ; and yet it was held that the Defend- 
ant, having paid the amount, after the commission 
issued, and before the action brought by the assignees, 
was entitled to set off the same as mutual credit under 
the statute. This case conies within the scope of Olive 
V. Smithy and is very similar to French v. Femu In the 
latter case the pearls were not sold, nor the proceeds 
received, till after the bankruptcy. Here the three 
sums stand on the same ground, and if tliis transaction 
forms a mutual trust before the bankruptcy, it matters 
not, though the goods were sold, an44he sums were re- 
mitted after the bankruptcy. 

Bc$t^ in reply, contended that no mutual trust ex- 
isted before the bankruptcy. The goods were never in 
the Defendant’s power so as to enable him to defend 
with success an action by the bankrupt or his assignee 
for their recovery, nor could such a fact be found in 
the case even by a jury, much less by the Court. He 
urged, that if the Court decided w'ith the Defendant, 
they must overturn Lord FllenhorcmgF^ decision in 
Hervey v. Liddiard, and would carry the law of mutual 
credit much farther than it had been carried by 
Jield C. J. in Olive v. Smith. 


[a) 4 T. R. an. 
Bb 2 


Gibus 
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1818. Gi&bs C. J. My brother Best has informed us that 
Thomas cxannot decide this case in favour of the Defendant 
9 . without overruling the decision in Hervey v. Liddiard. 

Da Costa* Xhe cases, I think, are not alike ; nor have I any doubt 
that the Defendant, in the present case, is entitled to 
the advantage which he claims. What are the facts of 
this case ? Before his bankruptcy, Eaton was possessed 
of goods intended for a foreign market ; and the De- 
fendant guaranteed that they should be sold to the best 
advantage, if they were consigned to the bouse of 
Bietti and Co., then consisting of Bietti and Sadler. 
Pending this arrangement, and previous to any trans- 
action under it, Sadler went out of the firm, and the 
Defendant took his place. Here ended the Defendant’s 
guarantee contained in the letter of the 20th June. 
When he entered the firm the Defendant became abso- 
lutely answerable to Eaton. We must look to the 
course of dealing between the parties for the terms on 
which these consignments were made. Bietti and Co. 
having sold the goods consigned to them by Eaton^ re- 
mitted the proceeds from time to time to the Defendant, 
who handed over the same to Eaton. Eaton wanted 
money, and applied to the Defendant for advances on 
the credit of the goods consigned to Bietti and Co. I 
say this from the terms of the following letter, addressed 
to Eaton by the Defendant. ‘‘ In answer to your letter 
of the 27th ult* I am agreeable to accept your bills 
drawn on me, say on your account, depending on your 
promise to provide for them, in case remittances should 
not arrive from Bietti and Co. to meet the same. It 
will be necessary for you to direct them to be presented 
to me, as I know not in whose hands they are ; and, 
for regularity’s sake, you will please to write to nj^ that 
the bills are drami on account of your consignments to 
Messrs. Bietti and Cor I take this to be conclusive 
evidence of an undertaking on the part of Eaton that 

the 
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the proceeds of the goods consigned to Rietti and Co. 
should be applied to the liquidation of the Defendant’s 
advances. The Defendant has paid the bills drawn on 
him by Eaton, and the Plaintiff now contends that he 
is entitled to recover out of the hands of the Defendant 



the money applied by him to the liquidation of the bank* 
rupt’s acceptances, leaving the Defendant entirely un- 
paid. We are of opinion that the Plaintiff is not 
entitled to recover; for there was an engagement by 
Eaton that the proceed? of the goods consigned to 
Rietti and Co. should be applied to the liquidation of 
these acceptances, and the proceeds of these goods have 
been so applied. 


Dallas J. By express agreement between Eaton 
and the Defendant previous to the bankruptcy of the 
former, the proceeds of the goods consigned to Rietti 
and Co., were to be applied in the first place to clear 
the acceptances given by the Defendant to Eaton. This 
was a specific appropriation of those proceeds previous 
to the bankruptcy of Eaton ; and, therefore, I am of 
opinion that the Plaintiff is not entitled to recover. 


Park J. The dates shew that the letter of the 
20th June has no bearing on the present question, for 
no item in the account comes within the period when 
Sadle^' was one of the firm of Rietti and Co. I am of 
opinion that the present action is not maintainable, and 
that the judgment of the Court in this case will not 
militate against any previous decision. 


Burrough j. I am clearly of opinion that this is a 
case q| specific appropriation. 

Judgment for th^ Defendant, 


Bb 3 


•0 
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Thornton and Others v. Fairlie, Bonham, 
and Others. 

j^SSUMPSIT, The declaration stated, that before 
the making of the agreement thereinafter men- 
took in a cargo tioned, Prehn was owner of a ship called The Patriarchy 
to be carried whereof John Wreyitmorc was master, and that the ship 
thence to St, 

Petersburgh}, where P. resided. This cargo was purchased en acpount 
of P. by his supercargo and agent, but the house of P. P. and Co. of 
Calcutta advanced a6j00o/. towards the purchase thereof and of the cargo of 
another ship belonging to P., and, for their security, bills of lading of the first- 
mentioned cargo were signed by the captain, as shipped by P. P. and Co. on Recount 
of P., to be delivered at St. Petersburghy to the order of P. P. and Co., or their 
assigns. The words, he or they paying freight,’^ which, in the bills of lading, 
immediately followed the direction for delivering to the order of P. P, and Co. 
were struck out. These hills were delivered to P. P. and Co., and indorsed and 
transmitted by them to the Defendants, their correspondents in London, Before 
the ship sailed Calcutta, a memorandum for charter was entered into between 
E, and the captain, whereby it was agreed that the shjp should be dispatched with 
a complete cargo, should proceed to St, Petershurgh, and there deliver the same to 
the order of the freighter on payment of freight at a specified rate. , The ship, in 
the course of her voyage, was lost, but there was a salvage of part of the cargo, 
which was sold with the assent of the captain, and produced the net sum of 13,300/. 
In April, 1816, the Defendants, as holders of the bills of lading, applied for the 
proceeds of the salvage, but the Plaintiffs had put a stop thereon on the part of P,, 
and the captain, as agent of P., claimed a lien thereupon for pro rata freight. On 
the 1 2th July, 1816, the memorandum for charter not being then forthcoming, and 
the Defendants being then in possession of the bills of lading, by letter to the 
Plaintiffs, agreed that (in consideration of the Plaintiffs handing to the Defendants 
the captain’s order in the Defendants’ favour for the proceeds of the cargo of his 
late ship, and a letter from the Plaintiffs to those who had sold the cargo, with- 
drawing any claim on account of P.,) the Defendants would hold themselves 
accountable for the Plaintiffs, as the agents of P„ for whatever might appear to be 
due for the pro rata freight, according to the charter-party entered into at Calcutta 
between E, and the captain. The Plaintiffs performed their part of the agreement, 
and the Defendants, in consequence, received the proceeds of the salvagm but re- 
fused to pay the pro rata freight ; 

Held, that the Plaintiffs were entitled to recover in assumpsit on the agreement 
of July, 1816, the amount of the pro rata freight. 
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at Calcutta^ taken on board a cargo of good:Si 
to be carried therein, in a voyage from thence to St^ 
Peter^hurgJiy of which cargo the bills of lading had v* 
been indorsed to the Defendants, and a charter-party Fairwe. 
for the ship in the voyage had been entered into between 
Wrentmore and John Ernhre^ ; that upon making the 
agreement, the ship, with the cargo on board* in the 
course of the voyage, hatl been wrecked and cast away 
on the coast of Flanders^ and ^ great |)avt of the c^rgp 
had been saved, and delivered into the possession of 
certain persons using the style and hrm of Messrs. De 
Jucs Cluze and sons, and that Wrmtmore had a claini 
upon the cargo and the proceeds thereof, for certain 
freight* 'pro ratd^ which the ship was entitled tP^ The 
declaration then set out the agreement of the li2th 
after mentioned, and averred* that although the Pl^intifts 
handed over to the Defendants Wrentmor^'s order, and 
the letter from the PlaintifJs to Messrs. De Les Clvze^ and 
that although the Plaintiffs had produced to the Defend- 
ants the charter-party, and the sum of 6000/. appeared 
to be due for the pro rp.td freight to which the ship was 
entitled, agreeable to the charter-party, and although 
tba Defendant had received the proceeds of the cargo, 
to the amount of 30,000/., and three months from 
their receiving ihc same had long expired, the Defend- 
ants had never paid the 6000/. so due for pro rata 
freight. 

The declaration contained other counts on the same 
agreement and the money counts. Plea, general issue. 

At the trial, before Park J. {Londori sittings after 
Hilary term last) the jury found a verdict for the Plain- 
tiffs for 462://., subject to the opinion of the Court, upon 
a case, of which the following is the substance. 

who is a merchant, resident at St. Peter sburgh^ 
was owner of the ship Patriarchy which, in the year 
1815, took in a cargo at Calcuttay to be carried thence 
B b 4 to 
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1818. to St. Petersburghf the ship being to touch at Portsmouth 
for orders. This cargo was purchased on account of 
V. PrekUf by Embrey^ his supercargo and agent, but the 
FAtaUB. house oiFairlie^ Perguson and Co. of Calcutta^ advanced 
the sum of 26,000/. towards the purchase thereof, aijid 
of the corgo^ of another ship belonging to Prehn^ aod, 
for their security, bills of lading of the Patriarchs 
cargo were mad^ out and signed by the captain, as, 
Shipped by Fairlie^ Ferguson and Co. on account of 
Prehn^'* to be delivered at SU Petersburgh^ to the order 
of Fairlie^ Ferguson and Co. or their assigns. The 
words he or they paying freight,” which, in the bill of 
lading, immediately followed the direction for delivering 
to the order of Fairlicy Ferguson and Co., were struck out 
of the bill of lading in the hands of the Defendants, and 
also, out of the duplicate of the bill of lading in the hands 
of the Plaintiifii. These bills of lading were delivered 
to Fairlie^ Ferguson and Co., and indorsed and trans* 
mitted by them to the Defendants, their correspond- 
ents in London^ carrying on trade under the firm of 
Messrs. Fairlie^ Bonhaih and Co. Before the ship 
sailed from Calcutta^ a memorandum for charter was 
entered into between Emhrey^ the supercargo, acting 
on behalf of Prehn and Wrentmore^ the captain of the 
Patriarchy whereby it was agreed that she should be dis- 
patched with a complete cargo, consisting of sugar and 
cotton, proceed to St.Petershurghy and there deliver the 
same to the order of the freighter, on being paid freight, 
at a specified rate, for the entire cargo shipped at CaU 
cutta on the vessel’s arrival in Russia ; one half on un- 
loading and right delivery of the cargo in ready money, 
and the remainder on good and sufficient billls at two 
months, payable in St.Pefersburgh. ^ 

The ship, with the cargo on board, arrived at Pot^s- 
7 noutf( on the 15th March, 1816, and sailed from thence 

for 
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for Antmr^ for orders, on the Idth of that month* On 
proceeding to Antwerp^ 'she was, on the ' 20th of the 
same month, totally lost on 4he coast of Flanders. A 
part of the cargo, amounting to 212 tons, was saved, 
and, with the assent of Wrentmore^ taken possession of 
by Messrs. DeLes Cluxe and Sons, merchants at Bruges^ 
who immediately sold the same* for the net sum of 
13,300/. In Aprilf 18/6, the Defend^pts, as indorsees 
of the bills of lading, applied to Messrs. De Les Cluxe 
for the proceeds of the salvage, but the Plaintiffs had 
put a stop thereon on the part of Prehn ; and Wrentniore^ 
as Prehn's agent, claimed a lien thereupon for pro rata 
freight, for the part of the cargo saved. 

On the 12th 1816, the following agreement was 
entered into, in the form of a letter of that date, ad- 
dressed by the Defendants to the Plaintiffs ; the said 
instrument, entitled ** Memorandum for charter,” not 
being then forthcoming, and the Defendants then being 
in possession of the bills of lading. 

In consideration of your banding to us Captain 
Wrentmords order in our favouf for the payment of the 
proceeds of the cargo of his late ship Patriarchy and 
also a letter from yourselves to Messrs. De Les Cluxe 
and Sons, withdrawing any claim on account of Mr. 
Prehn of St, Petef'sburghy we engage and agree to hold 
ourselves accountable to you as the agents of C. L. 
Prehuy Esquire, for the sum of 4252/., or whatever may 
appear to be due for the pro ratd freight the said ship 
is entitled to, agreeable to charter-party entered into at 
Cakuttay between Mr. John Embrey and Captain Wrent^ 
morey which you engage to produce, and which freight 
Captain Wrentmore claims against such proceeds ; and 
we al|R engage and agree to pay you the further sum of 
3896/r I Is, 9d, being the difference between the amount 
of a bill of exchange for 25,033/. 8s. 3d., drawn by 
Mn Embrey on you, and another bill of exchange for 

687 /, 
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J818. 6 S 1 L 10^,, also drawn by Mr. Emhrey on you, fuid the 
suni of 3O5OOO/.5 insured by us on the said cargpi after 
*^^**^*^^ deducting the costs of insurance ; and we hereby agree 
Fairlie. to pay you the said sum of or such sum as may 

be due as aft>resaid) also the further sum of 38D67, 1 1 5. 9d. 
within three months from our receiving the said pro- 
ceeds from Messrs^ De Ctee " and Sons, and the 
recovery of the jnsurance. ^ 

Signed, 

Fairlie^ Bmh^m and po.” 

“ P. S. It is hereby understood, thpt the sum of 
freight above mentioned will be paid tp you within three 
months after our receiving the proceeds of the cargo, 
and the sum of 3, 81)6/. 11 5. 9 (L claimed for Mr. 
within the same period after the insurance is recovered. 

“ Signed as above.” 

In pursuance of this agreement, the Plaintiffs pro- 
cured and handed over to the Defendants, Wrentmare*s 
order in their favour fof the payment of the proceeds of 
the salvage of the cargo of the late ship Patriarchy of 
which the following is a copy : 

“ London^ April 27th, 1816. 

“ Messrs. De Lcs Cluze and Sons, 

“ Gentlemen, 

You will please pay the proceeds of the cargo of 
the ship Patriarchy to Messrs. Fairlie y Bonham and Co., 
or their order. 

I am, gentlemen, 

‘‘Your most obedient servant, 

“ Ji Wrentmore*^ 


We 
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<< We hereby' certify, that the above is the signature 
of captain J, Wrentmore^ late of the ship Patriarch, 

“ Londofif 12th My^ 1816. 

JR. and P, Thornton and 


1810 . 

Tifoiufim 


Faieliv. 


The Plaintiffs also, handed over to the Defendants, a 
letter from the Plaintiffs to Messrs. Pc Les Cluse^ with- 
drawing any claim of Prehn. 

By virtue of the above order and letter, the Defend- 
ants on the 20th July^ received from Messrs. De 

J^s Cluze the proceeds of the salvage, amounting to 
13|300/. : the above instrument entitled Memorandum 
for charter,” was the only instrmnent in the nature of a 
charter-party, entered into at Calcutta between Emhrey 
and Wrentmore, It was produced by the Plaintiffs 
to the Defendants, on the 9 th February^ 1817, and the 
present action was brought on the 22d May^ 1817. 
According to the rate of freight specified in the said 
instrument, had the part of the cargo so saved been 
delivered 4 t St* PeterslmrgJi^ the freight thereupon would 
have amounted to 5102/. Ss.; the expense of forwarding 
the same from Bruges to St. Peter^hurgh by anothep 
vessel, would have been 8i*., bearing the sum of 
4622/. as the pro rata freight for carrying the goods 
from Calcutta to Bruges. 

The question for the opinion of the Court was, 
whether the action could be maintained. If the Court 
should be of opinion that the action could be main* 
tained, the verdict was to stand; otherwise a nonsuit 
was to be entered. And, in citlier event, the case was 
to be turned into a special verdict, if the Court should 
so direct. 

Copley Serjt., for the Plaintiffs, in the outset confined 
himself to a statement of the agreement, and the action 
which bad been brought for the infringement of it. 

Best 
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V, 

Fairlie. 


Best Serjt., for the Defendants. The Plaintiffs are 
the agents of Prehn the owner, and if he cannot main- 
tain the action, neither can they. The Defendants 
represent Pairlie^ Pergtison and Co. at Calcutta^ the 
mortgagees of ^this cargo, purchased there by money 
borrowed from them by Prehn^ ai^d secured to them by 
Prehn by indorsement of the biHs of lading. The words 
“ he and they paying freight,” are struck out of the 
bills of lading : the goods being consigned to the mort- 
gagee, no freight is to be paid to Prehn the owner and 
mo 1 i:gagor. But it is sought to make the mortgagee 
pay freight by means of the memorandum for charter, 
to ‘which the Defendants were not privy, the existence 
of which was not known to them, by which, in feet, 
Prehn is made to contract with himself, to pay himself 
freight; and which, consequently, is no charter-party, 
or carta 'partita^ from the want of two contracting 
parties. On this point, therefore, the proof of the 
allegation in the declaration fails. I^either is the al- 
legation, that Wrentmore had a claim upcm De Les 
Cluze for his pro raid freight substantiated. Inde- 
pendently of the absurdity of freight being payable 
by an owner to himself, which is much the same as 
if A, should make a lease to himself, and ihen say 
that the rent was payable to himself, no freight was 
payable in this case. The goods were wrecked on 
the coast. De Les Cluze^ without authority from 
the Defendants, took to the goods saved, and sold 
them. The voyage was never performed according to 
the terms of the charter-party, and in such case, no 
freight arises pro ratd iiineris. IGMs C. J. That was 
decided in a case in which I was counsel (a) ; and the 
previous case of Hunter v. Prinsep{h) is to th^psame 
effect.] 


{a) Osgood Y. Groning, % (h) lo East^ 394, Ahiott 

Catnfh 466. on Shippings 334, 4th ed. 

Neither 
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Neither is there any consideration for the supposed 
contract which is a mere nudum pactum ; for the mort- 
gagees by the bargain made in India^ were entitled to 
have the cargo brought to England for nothing, and the 
mere performance of an act which a man is bound to per- 
form is no consideration, Harris v. Watson (a), Hilk v. 
MyricL (b) The agreement is only to pay what is due, 
and none is due. Until the Plaintiffs pa}| off the 
26,000/., the Defendants have a right to the possession 
of the cargo. ' 


1818. 

Thornton 


V, 

Fairlie. 


Copley in reply. The Defendants expressly stipulate 
to pay the difference between the bills drawn by Emhrey 
on the Plaintiffs, and the sum of 30,000/. insured by 
the Defendants on the cargo after deducting the costs 
bf insurance. The engagement is, for the Defendants 
to hold themselves accountable for the Plaintiffs as the 
agents of Ppehn, The nature of the instrument, and 
the Defendants’ l^owledge that Emhrey was supercargo, 
and that Wrentmoh was his captain, appear on the face 
of the agreement. The relative situation of the parties, 
therefore, was well known to the Defendants, The 
objection Ijbat there Vas only a ^‘memorandum for 
charter,” and no charter-party is of no weight. A dis- 
pute existed^ and the parties entered into the agree- 
ment to avpid litigation in Antwerp ; the existence 
of the dispute was a consideration for the agreement, 
of which the Defendants have taken the benefit, and 
which they catmot now abandon, and it matters not 
what the previous rights of the parties might have 
been. 

In the case of Hunter v. Prinsepj the Master proceeded 
witho^ orders from any of the parties concerned, but it 

{a) Peake, lo%* {b) %Campb.31p 

does 
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does not appear that the sale by De Les Cluze was 
without the consent of the parties concerned, and in the 
absence of a statement to the contrary, their consent to 
the sale must be preiMimed. It cannot be said that the 
agi cement was entered into in ignorance of what was 
done in Indian and that, the bills of lading W^re not then 
in this hands of the Defendaiits| for those bills ere stated 
to be in |hcir possession. 

Gibbs C. J. This is an action by Thorntons and 
against Fairlie and three others, for not paying to the 
Plain tids certain sums, which the Plaintiffs say that the 
Defendants by their agreement with the Plaintiffs, 
undertook to pay to them, in consideration of the 
Plaintiffs enabling the Defendants to recover a larger 
sum of money ; and the Plaintiffs say, that the Defend- 
ants contenting themselves with so much of the agree- 
ment as put a larger sum of money in tfi:|jfr pocket, 
withdrew themselves and refused to paj^d^ smaller 
sum. Many parts of the case are involved in obscurity, 
but those which relate to the agreement |ire involved in 
none. In the state ot Europe^ as it cidsted at the time of 
this transaction, we know how ni^essary it was, that the 
apparent owners of property on thfe seas^ shbiild hold it 
in trust for others ; and we are likely, therefore, to find 
many agreements entered into at that time, which 
woul^ have had no existence in another state of things. 
We find Embrep^ the agent of Prehn^ making A charter- 
party (for a charter-party it is,) with tibe 

captain of Prehn's ship, for carriage to Europe of certain 
goods at certain stipulated freight. We find also bills 
of lading signed for goods shipped by Eg.irlie^ Ferguson 
and Co. on account of Pfehn^ deliverable to the order 
of Fairlie^ Bonham and Co., of London^ and thdT words 

he or they paying freight,” struck out. With what 

might 
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might have been the beneficial interests of parties in this 
cargo^ we are not acquainted ; but we know that the 
ship sailed, that she reached Portsmouth^ sailed thence, 
Was cast away, that a considerable* salvage ensued, which 
got into the hands of Les Cluze^ and, both Prekn 
and the Defendants making a claim, the Plaintiffs put a 
stop on the Defendants’ Interest, which prevented the 
Defendants from receiving their clai m. The Defendants 
might have contested their right at Ani>merp^ but, dreading 
that, they agree, that, on the Plaintiffs’ withdrawing all 
obstacles to their receiving the larger sum, they, the 
Defendants, will pay a certain sum for freight, and 
they enter into an agreement which 1 proceed to state. 
It recites that, so early as April 1816, the Defendants 
had possession of the bills of lading. [I lore, the learned 
Judge tead the agreement.] What do they engage to 
do? To pay 4,252/, or whatever may be due for the 
pro raid freight, according to the charter-party. 

It does ntait look from<this statement as if the Defend- 
ants had^niK^i^'of which to complain ; for, if they did 
advance 26,000||| they received 30,000/., out of which 
they were to piiy% smaller sum; but I do not rest 
on that. 

The case then is* this: here is a property in the 
hands of De Us Cfuze^ on which Prehn and the De- 
fendants make claims. The Defendants had, then^ been 
for four months in possession of the bills of lading : they, 
therefore^ khew Ijh^ir title, 'and might have brought be- 
fore a legal tribunal the grounds of the opposition made 
to thejr receiving the whole. They do not think fit so 
to do, but come, in preference, to this agreement. In 
order to rfemdve those difficultjjes, the Defendants pur- 
chase Aheir removal by an^ c||gagement, if they were 
permitted to retain the whole, to pay a certain sum to 
the Plaintiffs. The Plaintiffs have done every thing 
which is contained in the agreement on their side. 

Prehn\ 


18184 

TRoaMtoli 


VMvam 
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1818 . PreJm^s claim h taken oflfj Wrentmor(fs claim is taken 
Thokntoit Defendants receive the money from De Les 

V. Cluze. But, it is said, there was no j^ro rata freight 
VAiBLm, This decision leaves that question untouched. 

The Defendants might have contested that right ; but, 
by this arrangement, they alter the state of ^things, and 
subject the question, if now material, to be decided by 
a different law. It is said that the Defendants only 
agree to pay so much as, accordmg to strict /aw, shall be 
due. I do not think that such is the constritcUoii of the 
contract : I think it clear, on the language of the agree- 
ment, that the parties, on what previous ground I 
know not, fully agreed among themselves that this was 
a case in which freight jno raid accrued; but, not 
having the chartcr-p|irty with them, they could not 
exactly define iht amount, though they guess it very 
nearly. 

I, therefore, think that there was a good consider- 
ation for this agreeiiient, and that the Plaintiffs are 
entitled to recover. 

The rest of the Court concurred, and gave 

Judgment for the Plaintiffs. 

tsfiis Serjt. then applied to have the case turned into 
a special verdict. The Court took ti^ic to consider the 
application, and, on a' subsequent day, stated their 
opinion tliat there was no ground for grandng it. 
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Richard Crafts v. Tritton. 


May a 8. 


y^SSUMPSIT, The declaration contained counts for jl, mortgaged 

irionev lent, paid, had and received, with a count an estate, Ins 
* . ^ ^ . sole propcrtv 

for interest. At the trial before Graham B. [Maidstone q ^ 

Spring assizes, 1818), the following facts were given indenture in 

in evidence. By indenture of the 3d December^ 3 808, 

made between John Crafts^ the Plaintiff, and Janies charging an 

Lasetu John Crafts mortgaged an estate, of which he fs^ate, their 

joint property, 

was sole owner, to Lasetf lor 300/. for the term or 600 ^ further 

years, and in tlie same indenture tire Plaintiff joined security ; and 
John Crests in charging an estate, of which they were ^,ave"hdr 
jointly seised, us a further security to Lasej/, On the joint bond for 
same day the Plaintiff and John Crafts gave a joint bond of 

to Ltascy^ conditioned lor the payment ot the 300/. and in- vanced. A. 
tercst by John' Crafts, and due performance ol’ the cove- afterw ards, by 
nants in the mortgage deed. By indenture of the 2 Uh 
January, 1812, made between John Crajls and the De- party, sold the 

feiidant, reciting the indenture of mortgage: that there his sole 

° ® . ]>roperty, to 

was then due on the security 300/, only ; that the Defend- 7 ;., ^vlio cove- 

ant had contracted with John Crafts for the purchase of wanted with 

his estate for 325/. ; and that it Imd been agreed that 25/. 7um Ll- 

should be paid by the Defendant to tJohn Crafts, and the vanced on 

remaining 300/. to Lasey in discharge of the mortgage 

® ^ ^ A., and to in- 

debt; John Crafts conveyed the estate to the Defend- demnily A, 
ant in fee, and the Defendant covenanted wath John 
Crafts Xo pay to Lasey the 300/., and also to indemnify 

John Crafts and the Plaintiff from the payment of the called on by 

C. for pay- 
ment of tlie 

principal and interest of the money lent on mortgage, wliich B, accordingly paid : 
Held, that B. was not entitled to recover this sum from Z>. in an action against him 
for money paid to his use. 

VoL. VIII. G c 


same 
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1818. same sum and interest. In the year 1817j the Plaintiff^ 
Crafts^ being called on by Lascy for the principal and interest 
V. then due on the mortgage security, paid to him the 

Tritton. gum 308/. Ss, J0d.y in conseijuence of the Defend- 
ant’s inability to pay tlie .same. For this sum the Plain- 

ft 

tiff brouglit the present action. 

For the Defendant it was urged, that this action was 
not maintainable, as the Defendant should have been 
sued on his covenant of indemnity, on which alone he 
was liable. GraZ/afn B, was of opinion that the action 
could not be sustained, and dirtcled a nonsuit, with 
liberty to the Plaintiff to move to set it aside, and have 
a verdict entered. Accordingly, 

J3est Serjt. having in the last term obtained a rule 
nm to that effect, 

Serjt. now shewed cause against the rule. If 
there were no other remedy by which the Plaintiff might 
be ultimately indemnified, the law might assist him with 
one, and enable him to bring his action for money paid. 
But the rule only applies where no other remedy exists, 
and cannot be brought to bear on this case, where there 
is a plain remedy on the covenant. 

Uesf, in support of his rule. It will not be disputed 
that the Defendant ought to pay the money sought to 
be recovered; and the most simple, most direct, and 
most convenient course is to permit the Plaintiff, who 
ought not to have been called on to pay, but who has 
paid it, to recover in this form of action. If a remedy 
of a higher nature had been provided, this species of 
action would have been barred ; but the Plaintiff, who 
is no party to the deed containing the covenant to in- 
demnify, is provided with no remedy of a liigher na- 
ture, and the rule of exclusion has never been carried 

further 
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further than to cases where the Plaintiff has himself 
such a remedy, as in Toussaint v. MartinnanU {a) The 
reason of the tiling does not extend to the case where 
one has the power to compel another to sue for him. 
Here the Plaintiff, being no party to the deed, is not 
estopped, but left at large ""to take any remedy wdiich 
the law gives him : if he had taken a higher security, 
it might have been construed into a sort of contract 
that he would take that remedy only which he had 
elected. 

If it be urged that the Plaintiff has paid voluntarily 
and without compulsion ; the answ'cr is, that he has paid 
under a liability. He was not bound to w^ait for an 
arrest, or to wait till he was sued, and had incurred 
costs, in the hopeless defence of an action for a sum 
which he knew he w^as bound to pay. The payment is, 
then, to all intents, a compulsory payment, and comes 
within the case of Exall v. Partridge (/^), where a 
stranger, whose goods were distrained on the premises of 
another for rent arrear, was obliged to pay the rent to 
redeem them. Here the Plaintiff has been compelled 
to pay money for the Defendant, who, but for the Plain- 
tiff, must have paid it ; the Defendant is thereby re- 
lieved from the jiayment, and reaps immediate advantage; 
the money, therefore, has been compulsorily paid by the 
Plaintiff, strictly for the use of the Defendant, who is 
liable to the Plaintiff under the present form of action. 


1818 . 

Crafts 


nti 

Tritton. 


Gibbs C. J. My Brother Be%t has argued this ques- 
tion with great ingenuity and perspicuity, and has given 
great effect to his argument, by confining himself abso- 
lutely to the material points of the case. I think it 
necessary to go through his propositions, in order to 
shew where we agree with him and where we differ from 


(a) % T, R, 100. 


Cc 2 


(^) ZT.R.S0Z. 


him. 
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V» 

Tbitton. 


him. In this case, originally, liichard and John Crqfis 
were sureties to Lasej/ for payment to him of the sum 
of 300 /. by John Crafts, and two mortgages, (or rather 
a mortgage on an estate, the sole property of John, and 
on an estate the joint property of Richard and John,) 
were given. If Richard had paid, he would have paid 
as surety for John. Without deciding the- point, I am 
much inclined to go thus far with my Brother Best, in 
agreeing, that J Johnhsui merely transferred to Tritton, 
the Defendant, his interest in the estate, which was sub- 
ject to Joh?i*ii debt to hasey, he would by his own con- 
duct, have substituted Tritton for himself, and made 
Richard the surety for Tritton; and that, M Richard \\2t.dL 
been forced to pay, he would have paid as surety for T/7/- 
io 7 i, who ought to have paid. But this proposition is 
founded on the supposition tliat John Crafts placed Trit- 
Ion precisely in his place, whereas this case is widely dif- 
ferent. Tritton purchased from John Crafts ; he might 
have taken his conveyance without any intercourse with 
Jjuscy, and if he had been hiclined to deal with hasty, he 
might have dealt with him on his own terms. But 
Tritton enters into a specific obligation by his purchase- 
deed : he is bound by that ; and he confines himself to 
that specific liability, which he by his deed has created, 
namely, to a covenant by himself with John Crafts, on 
behalf of John Crafts, and also on behalf of Richard 
Crafts; and the only remedy to wliich Richard Crafts 
can have recourse, is an action by John Crofts upon 
that covenant. The rule must, therefore, be discharged. 

Rule discharged. 
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1818. 


Hurrell V. Wink. 




J^EPLEVIN, The Defendant avowed, as overseer of 
the parisli of llaijldgli^ that the goods were taken 
in distress, uiuier stat. 43 Eliz, Plea, de injuria. At 
the trial, before Wood B. {Essex Lent assizes, 1818) the 
following facts were proved. On the 9th January^ 1817, 
a distress«warrant was signed by the magistrates, di- 
rected to the churchwardens and overseers of the poor 
of the parish of Rayleigh^ for distraining the goods of 
the Plaintiff’ for the sum of 1 04/. 1 76., being the aggre- 
gate amount of' seven several poor-rates. On the exe- 
cution of this warrant the Plaintiff* replevied; and at the 
Epiphany session, 1817, the Plaintiff* entered and respited 
his appeal against the said rates, and gave notice for 
trial at the session following, when he was obliged 

to abandon his apjieal against the first six rates, on the 
ground of not being in time for appealing ; and the re- 
spondents then consented that the last rates should be 
quashed, on the ground of non-occupancy by the Plain- 
tiff* at the time of the allowance of the rate. In the 
first rate, after the rental, the premises w^erc rated as 
late HurreU's^ now ; and in the sub- 

sequent rates, as ‘‘ late Samuel Hurrcll and, at the 
trial of the cause, the counsel for the Plaintiff* objected, 


Replevin. 

The Defend- 
ant avowed 
the takilTg, as 
overseer of the 
poor, under 
stat. 43 Eliz. 
by virtue of a 
distress war- 
rant for an 
aggregate sum 
due on seven 
several rates, 
six of which 
were confirm- 
ed on appeal, 
on the ground 
of the appel- 
lant not being 
in sufficient 
time, the other 
being then 
quashed by 
consent. It 
did not appear 
that any pre- 
cise demand 
had been 
made previ- 
ously to the 
issuing of the 
warrant. The 


jury found a 

verdict for the Defendant fpr the aggregate sum of the six rates, deducting the 
amount of the oilier. The Court set aside this verdict, and directed a verdict for 
the PlaintiflT, holding that this case was to be distinguished from the case of a dis- 
tress for rent, and that a precise demand was necessary previous to the issuing of 
the warrant of distress, contrary to the opinion of Wood B., before whom the cause 
was tried. 

Hurrell was rated to the poor of R, In the first rate, after the statement of the 
rental, the description was late HtirrelVs^ now and in the subse- 

quent rates, “ late Samuel Hurrell d* Held sufficient by Wood B. at Nisi Prius, 


C C 3 


first, 
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HURREtL 


V. 

Wink. 


first, that the Plaintiff ought to have been named in the 
rate ; but Wood B., on the authority of Rex v. Pains- 
*miclc {a), overruled this objection. The second objection 
was, that the warrant of distress was bad, on account of 
its being a warrant to levy for the aggregate amount 
of seven rates, (the last of which was quaslied, on appeal 
after the distress,) whereas there should have been a 
distinct warrant for each rate. Rex v. Newcomb {h) and 
Forty V, imher {c) were cited ; but the case most relied on 
by the Plaintiff was that of Milward v. Cafjin. (d) 
Wood B. having expressed his opinion in disfavour of 
the objection, and having declared that he could not 
distinguish this case I’roiri the case of a distress for rent, 
(where, if the rent due be less than the sum for which 
t^e avowry is made, such avowry is not vicious,) the 
jury found a verdict for the Defendant for the sum of 
93/. '1 a., being the remainder of the amount of the 
aggregate rates, after deducting the last of them. I'he 
learned Judge having reserved the last point for the 
opinion of this Court, 


Rest Serjt., in the last term, obtained a rule tiisi to 
set aside the venlict, and, instead thereof, to enter a 
verdict for the Plaintiff. And now, 


Ije?is Serjt. shewed cause. One warrant of distress 
for the aggregate amount of several duties imposed by 
different acts of parliament, each giving a powder of dis- 
tress, ij3 legal, Patclictt v. Bancroft, (e) Since the statute 
.11 G. 2, 6'. 19., there has been no case where, if it 
t urned out that less rent was due than the Defendant 
had avowed for, he has not been holdcn to be entitled 


(a) 2 Nolan, Jio. 3d edition. (c) 6 East, 434. 
Burr. S. C. 463- (</) a fV. BL ^330. 

if) 47. i?. 368 , \e) 7 r. 12.367. 


to 
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to recover for so much as was due (^7) *, a distress for 
poor-rates is analogous to a distress for rent; and the 
Defendant liavino- avowed for the whole seven rates, is 
entitled to a verdict for six. 


871 


ISIS. 

Hurrell 


V. 

Wink. 


Besl Serjt., in support of his rule, was stopped by 

The Court, who held, that this case was to be distin- 
guished from the case of a distress for rent ; and that 
tlie l^ai ty rated was entitled to a precise demand of the 
sum actually due for tlie poor-rate, |jrevionsly to tlie 
issuin<r of the warraiU ol‘ distress. As no such demand 

O 

appeared to have been made in this case, they made the 
rule 

Absolute. 

{a) By Ellenborough C. J. Forty v. Imber^ 6 EasU 437* 


(IN THE EXCHEQUER CHAMBER.) 


Solly v. Weiss. 


May 30. 


J/J/TISS sued Sol/t/ in K. B. in assuirqmt, and, after Assumpsit in 

having declared against him in the four fii-gt 

, 111 1 • i- . indebted 

counts, ror work and labour as Ins lactor or agent, in to /i. in a 

selling, purchasing, shipping, stowing, and keeping in certain sum 

warehouses divers goods and merchandizes, averred in certain 
o commission 

the fifth count that be was indebted to him in a certain and reward 


sum, for cciTain commission and reward due, and of 

right payable 
from B. to A. 

for and in respect of A, at ii.’s request, having guaranteed the payment of divers 
goods by A- before then sold, as ilds factor to third persons, and that, in consider- 
ation thereof, B, afterwards promised to pay A. the said sura. Verdict for A^i and 
judgment thereon. 

The Court (Cam, Seacch.) affirmed the judgment on error. 


C c 4 right 
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right payable from Solhj to Weiss^ for and in respect of 
fVciss, at the like special instance and request of Solly, 
having guaranteed the payment of divers goods and mer- 
chandizes by liim before then sold, as the factor and agent 
of Weiss, to divers persons; and that, being so indebted, 
Solh^, in consideration thereof, afterwards undertook and 
faithfully promised to pay the same. Counts for interest 
and the money counts. Plea, general issue. At the 
trial the jury found a verdict for Weiss ; and judgment 
was signed accordingly. 

S0II2/ assigned for error, that no certain or sullicicnt 
consideration was stated in the fifth count of the de- 
claration for the promise and undertaking ot Soll^^ 
therein supposed to have been made, and that the filth 
count was wholly insufficient and informal, in not stating 
how and in what manner or to whom Weiss guaranteed 
the payment therein mentioned, and that the consider- 
ation stated in the fifth count was not suflicient to sup- 
port the said promise, and that the said fifth count was 
in other respects too general and uncertain, and in- 
formal. 

Joinder in error. 


Taddy, for the Plaintiff in error. The consideration 
in indebitatus assumpsit must always be executed. 
When the consideration stated is merely an engage- 
ment or promise by the Plaintiff, it is not an exe- 
cuted consideration ; nor will indebitatus assumpsit 
lie on mutual promises; Hard’s case. (<?) The hav- 
guaranteed the payment of goods, is merely the 
having made an engagement or promise in the nature 
of guarantee, and no commission or reward is neces- 
sarily due for having so guaranteed. If it be said that, 
by the agreement, in the present case, it was stipulated 


(a) aj. 


that 
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that something should be paid for the guarantee, it 
shews clearly that this agreement should be stated. In 
Wise V. IVise (a) an executor declared in assumpsit that 
the Defendant, being indebted to the testator 20/. quas 
illi solvisse debiiit secundum agreamentum inter eos habit\ 
promised to pay, and, after verdict upon non’-assumpsit 
judgment was stayed ; for this is no more than a general 
indebitatus assumpsit^ because it does not appear what 
the agreement was, by deed or without deed, by oblig- 
ation, or how and in Hibbert v. Court hope {b) the 
reason why the Plaintifi’ is bound to shew wherein tlie 
Defendant is indebted, is given, viz, that it may appear 
to the Court that it is not a debt on record or specialty. 
But what the agreement was here, to whom it was 
made, and whether it was extended to the whole value 
or to a part only of the goods is quite uncertain. In 
Caruthers v. Graham (r), the count stated that the De- 
fendants were indebted for certain commissions before 
that time, and then due and payable hero it is stated, 
“ for certain commission and reward due and of right 
payable, '' without saying when ; nor is there any sub- 
stantial consideration stated to support this count. 

Campbell^ contra^ stopped by the Court. 

Gibbs C. J. In the fifth count of this declaration it 
is stated, that the Defendant below was indebted to the 
Plaintiff below in a certain sum, for certain commission 
and reward, due and of right payable from the Defend- 
ant below to the Plaintiff below, for and in respect of 
the Plaintiff below having guaranteed the payment of 
divers goods, &c. by him before then sold, as the factor 
and agent of the Defendant below, to divers persons, at 
his request ; and that, in consideration thereof, tlic De- 

(a) 2 lev, $2, (h) Cartb* 2:f6. (c) u£ajt,S7^- 

fendant 
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We(^s. 


fendant below promised to pay to the Plaintiff below 
the said sum. Wc tliiiik that this count is sufficient in 
law. A factor is entitled to his commission, immediately 
upon effecting the sale, and, upon the promise stated in 
the count, the commission became payable. In Car- 
ruihers v." Graham^ the same point, or one similar in 
principle, has arisen, and though it is not stated here, in 
terms, as in that case, to whom the guarantee was given, 
it is stated here, that the Plaintiff below sold the goods 
as factor to the Defendant belovv’ ; and it is clear, from 
the context, that the Plaintiff below gave the guarantee 
to the Defendant belovv. 


Judgment affirmed. 
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Anthony Hill xj. Thompson and Forman. 


'"I ’'FILS was an action directed by the Lord Chan* 

^ cellor [a) to try the validity of a patent for “ tlie 
invention of certain iin»)rovenients in the smelting 
and working of iron,” granted to the Piaiiitilf 28 th 
Jidij^ ISM. 'Hie declaration charged the Defendant 
with the inlVingemeiit, in various counts, in a variety of 
ways. Pica, general issm*. At the IriaLhefore Dallas 
J. {JVeshmnslcr sittings after Micltudmas term last,) the 

his improvements consisted in certain processes thereinafter set forth, 
iron contained in slags or cinders, produced from the several furnaces, was, by 
smelting, brought into the state of bar iron, ( whether all the sorts of the said slags, 
or any of them, were mixed together and used, or whether all the sorts of the said 
slags, <# any one or more of them, were compounded with iron stones or iron ores, 
or with both of them ; whetlier all the said several compounds were used together, 
or whether only one or more of them w'ere used,) and further, in the use and appli- 
cation of lime to irori subsequently to the operation of the blast-furnace, whereby 
that quality in iron called “ cold short” was prevented. The patentee then de- 
clared, that in the smelting he used a mixture of lime and mine rubbish, and stated 
their pvopoi tions, and also the various processes, compounds, and proportions used in 
the different furnaces in the smelting and working ; and further declared that he had 
discovered that the addition of lime or limestone, or other substances consisting 
chiefly of lime, and iVee, or nearly free, from any ingredient known to be hurtful to 
the quality of iron, would sufficiently prevent or remedy that quality in iron called 
cold short, and would render such iron more tough when cold. 

On the trial of an action for the infringement of this patent, it appeared that iron 
had before been extracted fror>i slags, that it had been previously discovered, and 
even published, that the application t)f lime would prevent the quality called cold 
shorty that such application had been used lor that purpose in an extensive iron 
work for a series of years previous to the date of the patent j and that the Defend- 
ants had not worked according to the processes, compounds, and proportions de- 
scribed in the specification, for that they frequently varied the proportions, and, in. 
one instance, omitted one of the ingredients altogether, with an equally successful 
result : Held, by three judges, Gihhs C. J. ahsenu, that there had been no infringe- 
ment, and that the patent was void, the invention claimed not being new. 


875 


1818. 


A patent had 
been obtained 
for “ the in- 
vention of cer- 
tain improve- 
ments in the 
smelting and 
working of 
iron and 
the patentee, 
in his speci- 
fication, de- 
clared, that 
by which the 


(a) Sec 3 Merivakf 6a». 


Plaintiff^a 
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1818. 

"Hirir" 


V. 

Thompson. 


Plaintiff’s specification, dated 25 th Jawwflfn/, 1813, was 
proved, which, after reciting the patent in the usual 
way, proceeded as follows : 

I, the said Anthony Hill, do hereby declare that 
the nature of my said invention, and manner of per- 
forming the same, are fully described and ascertained 
in manner following, that is to say, rny said improve- 
ments do consist in the manipulations, processes, and 
means hereinafter described and set forth, and by which 
the iron contamed in the several sorts of slogs or cin- 
ders^ produced in or obtained from the refinery furnace^ 
the puddling furnace^ and I he balling or reheating fur- 
nace^ and •which are produced in consequence of or by 
or during the operations of rollings or by any treat- 
ment to which the crude or pig iron of the blast furnace 
may he or is nsually subjected^ in order to improve or 
alter the quality of the same^ is by smell mg or worldng 
made into or brought into the stale of bar iron^ ^^ethcr 
only one of the said several sorts of slags or cinders be 
used, or whether all the said sorts of the said slags or 
cinders, or any of the said several sorts oi* them, be 
mixed together and used, or whether all the said sorts 
of the said slags or cinders, or any one or more of the 
said sorts of them be compounded with iron stones or 
iron ores, or with both of them, whether all the said 
several compounds be used together, or whether only 
one or more of the said several compounds be used, or 
whether only one of the several sorts of crude or pig 
iron obtained from the said slags or cinders, or the 
aforesaid mixtures of them be used, or whether all or 
any of the said several sorts of crude or pig iron be 
mixed or used together, or whether they or any one or 
more of them be mixed with any one or more sort or 
sorts of any other crude or pig iron and used, or whe- 
ther only one of the several sorts of crude or pig iron 
obtained from all or any or either of the said com- 
pounds 
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pounds of the said slags or cinders with iron stones or 
ores be used, or whether all or any of the said last- 
mentioned several sorts of crude or pig iron be mixed 
and used together, or whether tliey or any one or more 
of them be mixed with ahy one or more sort or sorts of 
any otli T crude or pig iron and used; or whether all 
or any or eitljc r of the afoj’esaid sorts of crude or pig 
iron be compounded and used with rehiied metal ob- 
tained from the said slags or cinders, or from the said 
mixtures thereof, or from tlie said compounds of the said 
slags or cinders with iron stones and ores, or with the 
refined nictal of any other iron, or whether only one of 
the sev('ral sorts of rehiK’d metal obtaiiu'd from tlie said 
slags or cinders, or from tlte said mixtures thereof, or IVoiii 
tlie said last-mentioned compounds bo used, or whether 
all or any of the said last-nieiitioncd refined metals be 
mixed and used together, or whether they or any one 
or mjj|re of them be mixed with any one or more sort 
or sorts of refined metal of any other iron and used, or 
whether only <)ne of the several sorts of puddled iron 
obtained from the said slags or cinders, or from the said 
mixtures tlioreoli or from the said last-mentioned com- 
fiounds be used, or whether all or any of the said last- 
mentioned puddkai irons be mixed and used together, 
or whether they or any one or more of them be mixed 
with any one or more sort or sorts of any other puddled 
iron and used. And that my saici improvements do 
furllicr consist in the use and application of lime to 
iron subsec jucntly to tlie operations ol’the lilast-furnace, 
whereby that (juality in iron from which the iron is 
called ‘‘ cold short,” howsoever and from whatever 
substance such iron be obtained, is sufficiently pre- 
vented or remedied, and by wdiich such iron is rendered 
more tough when cold. And I do further declare, that 
in the said smelting and working, I do use a mixture 
of lime or limestone, and of the substance in which the 



Hill 

Thompson. 


iron 
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1818, 

Hill 


‘V. 

Thompson, 


iron stones arc generally found, and which is known in 
Soii^fi IValcs by the name of mine lubbish, whether raw 
or calcined, consisting, by weight, of about six parts of 
good lihiestone to five parts of raw mine rubbish, which 
said mixture 1 do apply togt'thcr with the other mate- 
rials operated upon in the blast-furnace for the purpose 
of producing a fusible cinder, and that the proportions 
of the said limestone and mine rubbish composing the 
said mixture may be varied, without materially impair- 
ing the beneficial effects thereof. And that in smelting 
and working, by the iisiial working of the blast-furnace, 
all or any or either of the said sorts of the said slags or 
cinders, or the aforesaid mixtures of them, or all or any 
or either of the said compounds thereof, with iron 
stones oi’ ores, when siicli slags or cinders or compounds 
last-mentioned are known by assay or otherwise to be 
capable of allbrding crude or }>ig iron to the amount of 
50 per coif, or thereabouts, by weight, I do, in order to 
make one charge, take and use 1 8 cubic feet by mea- 
sure, or about 4 50 jiounds by weight, of coke, and 
IVom 300 pounds to A20 pounds of the said slags or 
cinders, or the said last-mentioned mixtures and com- 
pounds, and from 70 pounds to 95 peunds of the said 
raw mine rubbish, and from ISO pounds to JAO pounds 
of the said limestone, or from 1 10 pounds to 145 jiounds 
of lime, which charge I do repeat, according to the 
usual manner of filling and working tlie blast-furnace. 
But that, when the said slags or cinders, or the last- 
mcntioiied mixtures or compounds, which are known 
by assay or otlierwise to contain respectively cither 
more or less than 50 ceni., by v/cight, of crude or 
pig iron, arc required to be smelted and worked by the 
usual working of the blast-furnace, it v/ill be necessary, 
in order to produce the best effect, that the quantity and 
proportions thereof, and of the limestone and raw mine 
rubbish to be made use of in the charge as aforesaid, 

^ should 
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should be varied ; and that, as a general rule of prac- 
tice to be adopted and followed, I do declare that I do 
mix all or any or either of tlie said sorts of the said 
slags or cinders with raw mine rubbish if required,- or 
I do mix all or any or eithet* of the said last-mentioned 
compounds with raw mine rubbish if required, until the 
crude or pig iron contained in either of such aggregate 
mixtures shall amount to 40 2 )er cenU^ or less than 40 
2 )cr cent, if so wished, and then, n in order to constitute 
ii charge, I do take from cither or both of such aggre- 
gate mixtures from 350 pounds to 550 pounds in the 
whole, and 1 8 cubic feet by measure, or about 450 
pounds, by weigln, of coke; and Ido flux the whole 
by adding six parts, by weight, of limestone for every 
five of such parts of the raw mine rubbish as may have 
been used for the purpose last before-mentioned, and I 
do add so much more lime or limestone, as may be 
known by assay or otherwise, to be required to produce 
a fusible cinder. And further, that it will be advisable 
to reduce the said slags, or the said mixtures of the said 
slags or cindtTs, or tlie said compounds of the said slags 
or cinders with the said iron stones and ores, and the 
limestone and raw mine rubbish aforesaid, previous to 
their being put into the blast-furnace, to about the size 
at which materials are commonly used in the blast- 
furnace. And further, I do draw off from the blast- 
furnace the crude or pig iron afforded by the said slags 
or cinders, or by the said last-mentioned mixtures or 
compounds. And I do make the several sorts of crude 
or pig iron obtained from the said slags or cinders, or 
from the said last-mentioned mixtures or compounds 
into bar iron, by puddling, reheating and rolling, 
compressing or hammering, or by refining, puddling, re- 
heating and rolling, compressing or hammering, whether 
only one of the said several sorts of crude or pig 
iron be used, or whether all or any of the said seve- 
ral 
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1818. ral sorts of crude or pig iron be mixed and used 

Hill together, or whether they or any one or more be 

ihixed with any one or more sort or sorts of any other 
Thompson, crude or pig iron, and used ; or whether all or any or 
either of the aforesaid sorts of crude or pig iron be 
compounded and used with refined metal, obtained from 
the said slags or cinders, with iron stones or ores, or 
with the refined metal of any other iron, and used ; or 
wdiether only one of thg several sorts of refined metal 
obtained from the said slags or cinders, or from the said 
mixtures thereofi or from the said last-mentioned com- 
pounds, be used, or whether all or any of the said last- 
mentioned refined metals be mixed and used together, 
or whether tj^ey or any one or more ol* them be mixed 
with any one or more sort or sorts oi‘ refined metal from 
any other iron, and used ; or whether only one of the 
several sorts of puddled iron, obtained from the said slags 
or cinders, or from the said mixtures thereof, or from the 
said last-mentioned compounds, bo used ; or whether all 
or any of the said last-mentioned puddled iron be mixed 
and used together ; or whether they or any one or more 
of them be mixed wdth any one or more sort or sorts 
of any otlier puddled iron, and used. And I do fur- 
ther declare, that I have discovered that the addition of 
lime or limestone^ or other substances consisting chiejly of 
limc^ and free or yiearlij free from any ingredient known 
to he hurtful to the quality of iron^ will suffeienily pre- 
vent or remedy that quality in iron from which the iron is 
called cold short, and \vill render such iron more tough 
when cold ; and I do, for this purpose, if the iron, how- 
soever and from whatever substance the same may have 
been obtained, be expected to prove cold short, add a 
portion of lime or limestone, or of the other said sub- 
stances, of which the quantity must be regulated by the 
quality of the iron to be operated upon, and by the 
quality of the iron wished to be produced ; and further, 

that 
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mi 


that tlie said lime or limestone, or other aforesaid sub- 1818. 

stances, may be added to tlie iron at any time subse^ H ll" ^ 

qucntly to the reduction thereof, in the blast-furnace, 
and prior to' tlie iron becoming clotted, or coming into Thompson. 
nature, v.^l)ctlier the stime bo added to the iron while it 
is in the refining or in the puddling furnace, or in both 
of tliem, or jirevious to tlic said iron being put into 
cither of the said furnaces. And furthei-, that I do, in 
preference, add quick lime instead of limestone, or the 
.said other substances (cither of which, as to quantity, 
whensoever and howsoever so used, may be consider- 
ably varied,) to the iron in the refinery-furnace and in 
the puddiing-furnacc. And I do further declare, that 
1 do greatly prelcr to mix or add, in the refinery- 
furnace, about from one-fourth to one-third, by weight, 
of the crude or pig iron which has been obtained from 
the slags or cinders, with three-fourths or two-thirds of 
the crude or ])ig iron, which has been obtained from 
the iron stones. And I do further declare, that, for the 
operation in the refinery-fiirnacc, I do add the lime as 
it is obtained from the kiln, in the proportion of one- 
sixtieth to one-fortielh part, by weight, of the whole 
weight of the crude or pig iron intended to be worked 
in the furnace ; and 1 do apply about one-half of the 
saiti lime, together with the crude or pig iron, as it is 
thrown upon the refinery-fire, and the Remainder, from 
time to time during the course of the refinery operatiojti, 
taking care not to suffer the slag or cinder which is pro- 
duced to get too tliick, nor to endanger the stopping 
up of the furnace : and I do also declare, that in the 
puddling-furnace I further add lime in the proportion 
of from one-hundredth part to one-eightieth part, by 
weight, of tiic whole Weight of the iron in the furnace, 
which lime I previously slakcvand w’ct to prevent its being 
carried off by the draft of the furnace; and I do apply the 
same, in the course of that part of the operation, which 
VoL. VIII. D d 
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1818. 

Hill 


v» 

Thompson. 


is known to workmen by the t<,'rni of drying the iron , 
and, moreover, I take care that the same shall be intH 
lately mixed and minutely dispersed through the iron 
by the usual operations of puddling, {n) 


For the Plaintiir it was swoi n, by his clerk, that bar 
iron, uniroriiily approved ol, had been nianufactured 
from slags, according to the sjjccihcation, in consider- 
able quantities ; that, previously to the patent, heaps of 
slags had been either lying, as useless, or had been 
thrown away as lefuse, at iron in an ii factories, attempts 
having been made to convert them to advantage, and 
having uniformly failed ; that mine rubbish (the matrix 
of tlie iron stones) had never liefore been mingled wdth 
slags for the juirpose of producing bar iron; that, in 
order to prevent the state of bar iron called cold short {J)\ 

the 


(rt) I'or tlie ordinary mode of 
manufacturing iron of late years, 
sec Aikin s Dictionary of Cbc- 
viistry and AHneriiloy;yj vol. j. 
p. 594. column 2. and following 
pages. See also KuUf s Outlines 
of Mineralu^yj vol. 2. p. 17S. 

Note. In that department of 
the manufacture of iron called 
piiddim^y cast iron hottoins or 
floors liave been generally em- 
ployed, but as these bottoms de- 
cay rapidly, and as it lias been 
found that die iron slag, scoria, 
or sand, wdiich are employed to 
defend these bottoms from injury, 
impart impurities to the iron, Mr. 
Harford has adopted the follow- 
ing mode of rendering them 
durable, for w'hich he has taken 
out a patent. lie spreadsS over 
the cast iron bottoms a quantity 
of charcoal, reduced to pow der, 
which, being a bad conductor of 
heat, protects the cast iron floors 


belter than any other substance 
from the intense heat which is 
required in tliose furnaces. I'lils 
very simple contrivance is said to 
produce iron of a very superior 
quality. See the Edinburgh 
Philosophical Journal, (No. 14.) 
for October, 1822. vol. vii. p. 
2 , 0 ). 

[h) “ Iron that is hot short 
or red short is very soft and duc- 
tile when cold, on w^hich account 
it is generally employed in the 
manufacture of wire ; it may also 
be hammered and welded 
treated fkilfully at a full white 
Jjcat ; but wdien it has cooled 
dowui to a cherry red, it breaks 
awMy before the hammer, and is 
dissijiated almost like sand. 

O^d short iron, on the con- 
trary, is harder, not only than 
hot short, but also than pure 
Swedish bar iron ; it may be 
wrought in the usual way when 
red 



tN THE FlpTY-EIGHTH YeAR OF GEORGE IIE 


m 

the lime, &c. had been used in the proportions specified, 1818. 
though those proportions had been sometimes a little ^ 

varied ; but that the proportions specified were essentfiil v. 
to the most successful re^sult ; and that the exact proper- Thompson. 
tion of cinders or slags and iron stone specified had not 
invariably been attended to in working under the 
patent. 

Three other witnesses, who had been accpiainted with 
the manufacturing of iron from twenty to thirty years, 
corroborated the clerk as to the uselessness and rejec- 
tion of slags before the patent, and proved their ignor- 
ance that lime was ever before used in the processes of 
puddling and refining for the prevention of the state 
of cold short, and the novelty to them of the specified 
modes for converting the slags into bar iron, and pre- 
venting the state of cold, short : and David Mushet, who 
had superintended iron manufactories for twenty-five 
years, and had studied and written on the subject (r/), 
corroborated the witnesses as to the former uselessness 
of slags, and gave his opinion, that if lime were applied 
as directed in the specification it would be an elfectual 
prevention of the state c)f cold, short, and that the ap- 
plication, as specified, was entirely new, and the spe- 
cification perfectly intelligible ; observing, that the 
Plaintilf^s invention consisted not in the discovery of 
new ingredients or new principles, but in a combination 
of ingredients and principles never existing so combined 
before. 

To prove the infringement, Edward Forman, the son 
of one of the Defendants, and the siiperintendant of 

red or white hot, but possesses See also Kidd's Outlines of Mi“ 
no toughness when cold ; so that neralogy, vol. a, pp. 167. 183. 
a large bar may with ease be («) See his papers on iron in 
broken across by a common Tilloch's Philoiophical Maga- 
hand-hammer.” dikin' s Die- zine, vols. ii. iii. xii. 
tionary, vol. i. p. 609. column 2. 

Dd 2 


their 



S84 


CASES IN TRINITY TERM 


1818. tlioir works, was called, and stated, that he had seen 
Plaintiff’s specification ; that, since the date of the 
patent, the Defendants preserved cinders, which they 
ThomPkSON. had not done before, and produced pi^ iron, by mixing 
them with mine rubbish ; and that in the subsequent 
processes they ajiplied quick lime to prevent the iron 
from being cold short. But lie stated, tliat the Defend- 
ants did not work by the Plaintifl'’s specification, but 
used very different proportions, viz. lime in the refinery 
furnace in about the proportion of a one-hundred-and- 
twentieth jiart to the wliolc charge of pig iron, and 
that they used none in the puddling furnace, and that 
the Defendants hud vised slags in tlu^ piidtiling hirnace 
for years before the date oi* the patent. He also proved 
that the proportions of mine rubbish, as laid down in 
the sjiecification, were not essential to tlie success of the 
process; that the Defendants had been in the habit of 
varying those projiortions, and that thty once en- 
tirely omitted mine rubbish, wiien the result was most 
successful. 

For the Defendants it was proved, that at Bradleij 
iron works, in S/a/fordshirc^ more than forty years ago, 
(Iron stone at that time running short,) slags and mine 
rubbish were collected and [mrehased and used in the 
blast hirnace, and that coke, mine rubbisli, iMucashire 
or Cumberland ore, limestone, and pnekstone, were used 
to convei't the slags into ])ig iron, which, after certain 
processes, were converted into good bar iron. It was also 
proved that, at Bcnlhall iron works, in Staffordshire^ as 
far back as the year 1788, the slags from the refinery fur- 
nace, together with coke, iron-stone, limestone, and poor- 
robin (a), were used in the blast furnace for the produc- 

^ {a) A very inferior kind of It contains very little more iron 
aon stone, found in the faults than is contained in mine rub- 
beneath the iron stone measures, bisli, 

tion 
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tion of pig iron, which was afterwards converted into 
good bar iron; and that at in Staffordshire^ 

many years ago, slags liad been used in the same way, 
and with the same results. 

A witness, named NortJiall^ proved that slags had 
been used at Mill field works, in Staffordshire^ together 
with coke, iron-stone, and lime, in the blast furnace, in 
1803, and that he then knew how to correct the state 
of cold sliorf^ in iron produced from the slags, by the 
application of lime in the puddling furnace, and that 
these works were, in consequence, without a forge, which 
would otherwise have been necessary to prevent the iron 
from being cold short, Thomas Itohinson^ a manager of 
Ketley works, Staffordshire^ from 1 803 to 1 8 1 6, produced a 
journal of experiments, commenced by him at these works 
in 1807, with a view to the prevention of cold shorL 
At that time limestone was there used in the refinery 
furnace, not with the view of curing the ‘‘ cold short^^^ 
but the use of it was found to make the iron more tough. 
He used limestone in the refinery furnace to black hard 
})ig iron (which generally allbrds a slag in the refinery 
furnace inferior to that afibrded by other pig iron, and 
generally produces cold short iron,) and the limestone 
made the slag from these pigs as good as the slag pro- 
duced from good pig iron without the aid of lime- 
stone. 

From 1807 to 1800 he used quick-lime, and after- 
wards, up to 1816, lime wash upon coke, in the pro- 
portion of about 20 lbs. of lime to lOcwt. of pig iron. 
This made tlie iron, which would otherwise have been 
cold shorty tough. He tried lime in the puddling fur- 
nace, in order to obtain the same advantage, and he 
obtained the advantage, though the apparatus was 
spoiled ; but he would have continued to use limestone 
in the puddling furnace had he not preferred its use in 
the refinery iurnace. He did not treat iron obtained 
D d 3 from 
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1818. from slags with lime according to that process, but used 
^ another. 

For the Defendants it was urged, that there wis no 
Thompson, novelty in the alleged invention, and that the mere 
regulation of j^rinciples before known and practised 
was insufheient to support the patent, which was too 
general ; that the specification was equivocal and ambi- 
guous, and that the Plaintifi’ had taken out his patent 
for too much, and had not even confined himself to the 
paidculaV proportions of the various ingredients, the 
pro)) 0 !ti()iied combination of which alone constituted 
his alleged discovery. Dallas 5, left it to the jury to 
say, whether the Plaintifi’ had made out tho novelty of 
the invention or improvement for which the patent was 
taken out ; namely, the conversion of slags into good 
bar iron, and the prevention of the quality called cold 
shorty by the application of lime. The jury found a 
verdict for the PlaiiitifiJ with one shilling damages. 

Lens Sorjt., in Hilar ij term last, obtained a rule nisi 
to set this verdicUaside, and to enter a nonsuit, or have 
a new trial ; ^firsty on the grounds urged at the trial ; 
secondly, because the verdict was against evidence, 
inasmuch as it had been proved that lime had been 
applied to the prevention of the quality called cold shoi% 
and thnt good bar iron had been produced from slags 
and mine rubbish long before the patent. And he cited 
a passage (Vom Aikin's Chemical and Mineral ogical 
Dictionary, to shew that the application of lime fbt* the 
cure of the quality called cold short was notorious {a) at 
a much earlier date. 

In 


(a) ‘‘ Rinman says, that cast 
iron, which by tlie common 
treatment would yield cold sljort 
bar, may be made to afford soft 


malleable iron, by fusing it with 
a mixture of equal parts of lime 
and scoria.’* Vol. i, 6io. col. i. 
Note, This book, which was 

referred 
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In the last term. Best iiiicl Co2)lcjj Serjts., sliewed cause J 818 . 
against the rule^ wliich was then supported by Lens^ 

Vaughan^ and Pell, Sorjts. ^ 

Substance of tlie ariruinents in shewintr cause. Al- Thompson, 
though tlie principles on which the patent was founded 
might have been previously known, and although the 
various articles specified might have been previously 
used, yet J,lie cojubination of those principles and the 
use of those articles hi certain [)roportions in a new scries 
of^processos, leading to and terminating in a beneficial 
result, will support the novelty of invention claimed by 
the patent : the irovelty of such combination and pro- 
portions, and the successful result ol’ them, lias not 
been controverted, Tlie patent has not been taken out 
for too much, nor does the specification embrace, more 
than the patentee is entitled to l)y his patent. Nfeiflier 
is the specification equivocal and ambiguous. It is not 
necessary that every information on such a subject as 
that wdth which this patent is conversant should be 
given by the specification. In sucli cases, general know- 
ledge must be resorted to, and the party ;nust carry a 
reasonable knowledge ol’ the subject-matter with him to 
the perusal of the specification, [n) Neither is it ne- 
cessary that the processes or articles in such a case as 
this should be individually new. It is no objection to 
niechaiiical or clieinical discoveries that the articles of 
which tliey arc coni})osed were known, and were in use 
before, provided the compound article which is the 


referred to by Dallas J. in sum- 
ming up, had not been given in 
evidence ; but, as it lay open on 
the table at the trial, and had 
been then referred to by both 
parties. Park J. suggcste<l th.it 
it coulil not be now objected, that 
it had not been correctly men- 


tioned by the Judge in his sum- 
ming up; and in this suggestion the 
counsel on both sides aCt|^ie3ced. 

(a) Harmar v. Playne, ii 
Easti loi- and the dicta of Le 
Blanc J. and Ellenhorough C. J. 
pp. 111. and 1 13, of that case. 


Dd 4 


object 



388 


CASES IN TRINITY TERM 


1818. object of the invention be new [a)\ for it is settled law, 
^ combination of old materials may be tlie sub 

V, ject of a patent, {b) Thf passage cited from Aikin only 
Thompson, gj^^^vvs a previous knowledge of a mode of preventing 
the qnalit}' called cold shorty by fusing cast iron with 
equal parts of lime and scoriae : the Plaintiff claims the 
improvement of preventing it by the application of lime 
only. Bohinson^ evidence tloes not afiect the PlaiiitiiFs 
case. He made a mere series of j^rivate experiments ; 
and if he made any discovery, he never made such dis- 
covery public* The answer of Buller J., upon the ob- 
jection raised to Dolloiur^ patent for the invention of 
achromatic telescopes, (which objection was, that DoU 
land was not the inventor of the new method of making 
the object glasses, but that Dr. Hall had made the same 
discovery before him,) applies to Ilobinson^s experiments 
in this case. Buller J., in the case of Boulton v. Bull (c), 
observed upon that objection, that as Dr. Hall had con- 
fined the discovery to his closet, and the public were 
not acquainted with it, Dollond was holden to be the 
inventor. To make Boblnson’s experiments (even if 
the}^ had been applied to the manufactory of iron from 
slags, which was not the case) destructive of the Plain- 
tiff’’s patent, they should have been communicated to 
workmen, and brought into efficient use in the manu- 
factory. yuch a previous use of an alleged discovery 
would, as it did in Tcnnant^% case (</), have gone far 
to destroy the patentee’s rights. But here there had 
been no such use, and the verdict of the jury rati- 


(a) Per Buller J. in Boulton dictum of Gibbs C. J. in Bovill 

V. Bully %H,Bl./^Sj. y. Moorcy p. 41a, of the same 

(b) See the dicta of Ellenbo^ book. 

rough C. J. in Huddartx. Grim- (c) 2 H. Bl, 470. 

sbaw, Davies" Patent Cases, pp. {d) Davies" Patent Cases, 

267. and 278, Z79, ; and tht* /129, 
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fled the patentee’s right to the invention which he had , -u ^ 
claimed. 

V, 

Thompson. 

Substance of arguments in support of the rule. 

The patent is too large, has introduced nothing new, 
and if it had, it has not been infringed. It is too large: 
for it is taken out generally “ for certain improvements 
in the smelling and working of iron,” and cannot be 
understood to apply particulrt^ly to the smelting and 
working of iron obtained from slags or cinders to which 
it is narrowed in the specification. The patent ought 
to have been confined to improvements in the smelting 
and working of iron obtained from slags or cinders, 
and to the application of lime for the prevention of the 
quality called co/r/ in iron so obtained. In 1800 
and 1801, Matthias Koojjs took out' two patents; the 
first for a method of manufacturing paper from straw, 
liay, thistles, waste and reluse of hemp and flax, &c. 
fit for printing upon ; the second, for a method of 
manufacturing paper generally from like substances, 
enumerating them. This was a distinct notice of his 
invention, and accordingly William Plees^ in his patent 
for a method of manuliicturing paper for various pur- 
poses, taken out in 1802, was enabled to steer clear of 
Koops^ invention, (a) The case of Z,orc/ Cochrane v. 

Smethurst {h) is conclusive against the Plaintiff upon 
this part of the case. As to the alleged novelty of the 
method of extracting iron from slags, and preventing 
the quality called cold short by the application of lime 
stated in the specification, the evidence is all against 
the Plaintiff. He has produced no definite improve- 
ments or new beneficial result, for when his combinations 


{a) See Collier's Law of Pa- (b) t Starkie^ N. P. C. aoj. 
Uritst Appendix, p. 7a. tit. Pa- S: C. Davies' Patent Cases, 

354. 


were 
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I Si 8. were discarded, the result was equally beneficial. The 
^ I— passage in Aihin is compj^tely destructive of the Plain- 
liwL tiff’s case as to his claim for the invention of applying 
Thompson, lime as a prevention of the quality called co/d short : the 
word scorim” adverted to by the Plaintiff’s counsel, 
is only a synonym for slags or cinders. After read- 
ing that passage, it can never be said that the Plaintiff, 
in the words of the specification, has discovered that the 
addition of lime or limestone would sufficientl}'^ prevent 
or remedy that quality in iron from which it is called 
cold short. In Bovill v. Moorc^ the greater part of 
the processes which formed the combination on which 
the patent was founded, had been used before: the 
subsequent stages were new ; but there, as in this case, 
the Pluintifi* had in his specification described an in- 
vention to a greater extent than the proof warranted, 
and the patent could not be sustained. 

Cur, adv, vult. 

And on this day {Gihhs C. J. having been absent 
during the argument,) Dallas J. delivered the judgmerlt 
of the Court. 

In this case it will not be necessary to state the 
patent with the specification at large, or the pleadings 
iti the cause. These have been fully adverted to at 
the bar in the course of the argument on each side; 
and it will now be sufficient to refer to them generally 
as 1 proceed. The declaration in substance charges an 
infringement of the patent; and the jury have found 
for the Plaintiff. The finding involves, first, that the 
patent is valid, subject to every legal consideration in 
this respect ; and, secondly, that the Defendants 
have \vorked according to the specification, and have 
thereby infringed the Plaintifl*’s right. The last point, 
if properly found, leads to the first consideration, viz. 
the validity of the patent ; bat, if it ought not to have 
been so found, then the validity becomes immaterial : 

for 
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for whether the patent be valid or not, signifies bothing 1618. 
in this particular case, if the l^fendant has not worked ' 
according to the sjiecification. To prove the infringe- 


ment of the patent one witness only was called ; and this TnoMWIcftt. 
part of the case depends, therefore, entirely upon his 
testimony. And, before adverting to the evidence in 
question, it will be necessary to look to the patent as 
far as it relates to this part of the subject. It has fibt 
been contended, that it is a patent introducing into use 
any oiie of the articles mentioned singly and scj^araicly 
taken; nor could it be so contended, for ih6 patent 
itself shews the contrary : and, if it had beerl a patent 
of such a description, it would liavc been impossible to 
support it ; for slags had undoubtedly been hiade USe 
of previously to the patent, so had mine rubbish, and 
so had lime. But, it is said, it is a patelit foi* combin- 
ations and proportions producing an efthet allbgethhr 
new, by a mode and process, or series of processed, lih- 
known before ; or, to adopt the language made use bf 
at the bar, it is a patent for a combination bf prbeessCs 
altogether new, leading to one end : and, this beihg thb 
nature of the alleged discovery, any use made of ahy 
of the ingredients singly, or any use made of such in- 
gredients in partial combination, some of them being 
omitted, or any use of all or some of such ingredients 
in proportions essentially different from those spebifibd, 
and yet producing a result equally beneficial (if not 
more so) with the result obtained by the proportions 
specified, will not constitute an infringement of the 
patent. 

It is scarcely necessary here to observe, that a slight 
departure from the specification for the purpose of 
evasion only would, of course, be a fraud upoh the 
patent ; and, therefore, the question will be, whether the 
mode of working by the Defendant has or has not befell 
essentially or substantially different. For this we miifet 

look 
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J818. iook to the evidence of Edward Forman^ and, he being 
the single witness to the point, by his testimony this 
stand or fall. It may be difficult 
Thompson, entirely to reconcile different parts of his evidence with 
each other, if his answers to the several questions be 
taken separately and detached : but, looking to the 
result, it seems to be clear. On the part of the PJain- 
tiffi he proves, that, before the patent was taken out, the 
Defendant was not in the habit of making use of slags : 
and that, his attention being called to the subject by 
the patentee in the first instance, and then by tlie 
patent itself, he has made use of them uniformly since ; ; 
he has since also, at times, used mine rubbish, and also 
lime, which last, he admits, was used to prevent the 
cold short ; which defect, he also allowi^yas and is there- 
by prevented. 8o far, therefore, p^^ves separate 
use and occasional combination. is next asked as 

to the proportions mentioned in^’the patent. Did you 
apply the lime in these proportions ? His answer is — I 
say no to that. — Have you worked by the specification ? 
No, we did not. — He then explains in what respects 
they departed from the specification. This is his evi- 
dence on the examination in chief. On the cross 
examination he says, that the proportions used were 
very materially difierent, and that the proportions in 
the patent are not essential ; that it would make no 
difiereiice to him if he were to be restrained from using 
these proportions ; and that tlie result would be better 
obtained by materially departing from them, indeed by 
almost losing sight of them altogether. With respect 
to slags, on reconsideration, he states, that the De- 
fendant had used slags previously to the patent in the 
puddling furnace, for months together. As to mine 
rubbish, he says, we varied the proportion, and we 
found, in experience, that the use of it was best without 
Teference to the preparations and restrictions pointed 

out 
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out in the specification, and, when omilled, ilic result 1818. 

was best of all. It is true, he ^afterwards states, tlmt 

tliis omission look place when he was absent from home, 

and that, on his return, he ordered the mine rubbish Thomi’son. 

to be j estorcd ; and in this respect, and going to tliis 

^ingie ])()int, there ap})ears to be an inconsistency. 

But still, as the case stands on his single evidence, if, 
in substance and result it proves a mode of w'orking 
essentially different from the specification, the foundation 
of the IMaintiff’s case is altogether gone. And the rule 
is, in this respect, strict, as stated by Mr. Justice Buller 
Jn the case of Turner v. Winter, In that case, the 
■learned Judge expressed liimself in these words, 

“ Wlienever the patentee brings an action on his 
patent, if the no^|j|fey or effect of the invention be dis- 
puted, he must sb^w in what his invention consists, and 
that he f)rocured tbg ?^fiect proposed in the manner 
specified and iii-^other part of the same case he 
adds, “ Slight delects in the specification will be suf- 
ficient to vacate the patent {b) T speaking of de- 
gree and pro})ortion, he says, The specification should 
have shewn by what degree of heat the effect was to be 
produced ijj that case, as in a great variety of others, 
instances may be found to shew the strictness of the 
law, as bearing ui)on this point, either in regard of 
omission or of sii})ei-fluous addition, or of uncertainty 
or insufficiency in quantities proposed. But, further, 
the evidence so apj)lied does not confine itself to this 
point only; for it disproves also utility, as far as it 
depends on combination and proportion leading and 
conducing to a specific result. Neither can it be justly 
said, that the use of the* separate ingredients, or some 
of them partially combined, is a use made of tlie in - 


(<3) Davies* Patent Cases ^ [b) Ibid, 1^5, 

153. (c) Ibid, IS4- 


vention 
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1818 # vention in part, so as to support the counts adapted to 
^ such partial use; because, as it has been already ob- 
served, and will more particularly be adverted to here- 
Thompson, after, each of the ingredients had bbfore been separately 
used, and had been used more or less in partial com- 
bination. 

On the whole, our opinion is, as to this part of the 
case, that, considering the evidence of Forman in its 
substance and result, and with reference to the peculiar 
nature of the patent, an infriugeineiit of the patent is not 
thereby proved. 

And here I might stop, but, from consideration for 
the parties, it may be proper to dispose of the next 
ground on which the rule was ^)tained, namely, that the 
invention claimed is not new ; ^d like every other 
patent, must, undoubtedly, sta|fd oii|ilp ground of im- 
provement or discovery. If bf l^pis^vement, it must 
stand on the ground of iniprovo|^.^ invented; if of dis- 
covery, it must stand on the ground of the discovery of 
something altogether new : and the patent must distin- 
guish and adapt itself accordingly. If the patent be 
taken out for discovery, when the alleged discovery is 
merely an addition or improvement, it is scarcely neces- 
sary to observe, that it will be altogether void. Of 
which description this patent is, will be hereafter exa- 
mined ; at present, it w4J be sullicient to say, that the 
grounds of novelty anti discovery arc th^^e, on which it 
must stand. If the discovery claimed were known and 
made use of before, the patent is at an end. 

Now, with reference to this particular case, it may be 
proper shortly to consider what novelty and discovery 
are deemed to be ; and, when I say, « novelty and dis- 
covery,” 1 mean to distinguish betw^een those terms ; for 
it is not enough to have discovered what w^as unknown to 
others before, if the discovery be confined to the know- 
ledge of the party having made it ; but it must have 

been 
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been comifiunicated more or less, or it must have been 1818. 
more or loss made use of, sd as to constitute discovery, v-^ 

as applied to subjects of this sort. The case of Dollond ^ 

has been mentioned' at the bar, as also Tennanfs patent Thompson. 
for bleaching liquor, and they stand so contrasted as to 
illustrate the distinction to which 1 allude. In Dollondh 
case the question wa^, who was the true inventor within 
the meaning of the statute. Hall had made the discovery 
in his closet, but had never made it public; and, on this 
ground, DoUoiurs patent was confirmed. In Te7inant\ 
case, the great utility of the invention was proved, and 
the General ignorance of the bleachers of it till after the 
date of the [latent. But, on the other side, a bleacher 
near Notlirigham deposed, that lie had used the same 
means of [)repari|mliis bleaching liquor, for six years 
anterior to the |^^of the patent, but that he had kept 
his method a sebreTIcom all but his two partners, and 
his two servants collS(jX|Snctl in preparing it. In addition 
to this, different conversations were proved to have 
passed between Tenncmt and a chemist of Glasgoxi\ be- 
fore the patent, and, in these conversations, the chemist 
had suggested to Tennant the basis of the improvement 
in question. Under these circumstances Tennant was 
deemed not to be the inventor, and a nonsuit took place. 

So, in the case of Arkwright's patent {«) : with respect to 
a particular roller, [lart of theuinachinery, the evidence 
was, ihiit ' Ar/r^right had been told of it by one Kay ; 
that, being satisfied ol‘ its value, he took Kay for a ser- 
vant, kejit him for two years, employed him to make 
models, and afterwards claiming it as an invention, 
made it the foundation of a patent. The same fact was 
proved as to a crank, which had been discovered by a 
person of the name of Hargrave^ which also liad been 
adopted hy, ^^rlrwright ; and although it had been made 


(a) See Rex v. Arkwrights Davie*' Patent Cajeh 


use 
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1818, use of in a degree before by;, a few, a general ignorance 
^ with respect to it was^proved by a great number of per - 

. sons in tlio trade. Mr. Justice BMlct' was of opinion, 
Thompson, that, though this might be perfectly true, ' (that is, the 
general ignoranceas to those improvements,) it signified 
nothing; the fact that the witnesses (111 the part of the 
Defendant had not heard of those iniprovements, was no 
contradiction of previous knowledge and previous use by 
others. Thg close application ^f these decisions to the 
jiresent case will appear as I proceed further ; at present 
1 will only say, looking at the subject in question in -^his 
light, is th(i Plaintiff to be considered as the inventor, be 
^ it improvement claimed or be it altogether discovery ? 
And this leads to the evidence in this respect. 

On the part of tlie Plaintiff seve^^; witnesses were 
* examined, on whose testimony it sufficient ge* 

nerally to observe, they proved of whatever de- 
scription that for which the patefe^was taken out may 
be deemed, it w^as altogedier new to them. One witness 
in particular is entitled to have the greatest weight 
given to his testimony, 1 mean Mr. he has 

hiinsfdf published treatises on the subject of iron; he has 
studied the subject as matter of chemistry and scic?nce; 
his works have been received every where as a standard 
authority ; and, further, lie is a person of the greatest 
and most extensive practical experience, [a) His account 
of the patent in question is, that it is a combination of 
processes knowii before sejniralely, but iu combination 
new, and jiroducing a beneficial result. So far the case 
appears, upon the part of the Plaintiff, to be strongly 
proved. But, first, it is to be observed, that the xwi- 
dence, be its strength what it may, is negative merely. 
The ignorance of the particular witnesses to wliich I 

(a) In i8oo he took out a processes applicable to metal- 
patent for his newly-invented lurgy. 


allude 
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allude may be perfectly trqe, consistently with a perfect 1813# 
knowledge by others of the existence of those materials, ' ^ ’ 

separately or in cofhbinatipn, and in a degree more or 
less extensive ; and here Tennanf^ case and ArJcwrighfs Thompson. 
case, already mentiqned, apply, being in this respect 
and to this point precisely similar. 

But let us next fook to the articles, which, in sub « 
stance and in the mode in which they are directed to be 
made use of, constitute^the discovery claimed. Taken 
as separate ingredients, in this stage of discussion, 

I shall not dwell upon them : I will only generally 
say, that of slags or cinders, of mine rubbish, and 
of lime, as used in various ways, and generally con- 
sidered as connected with the working of iron, not only 
knowledge but ^tpnsive use has been proved, and this 
by a great numi||if ^pf witnesses, the evidence being all 
on one side; inasi^^l as there is positive testimony 
against negative testfilony, leaving a result of perfect 
consistency. 

I come next to combination and proportion, con-, 
sidered with a view to utility. If FormarCfi evidence is 
to be our guide, (and by his testimony the Plaintiff 
must succeed or fail, as to the Defendants’ working by 
the specification,) he not only proves a departure from 
proportions, but a variation in combination, or propor- 
tion. If the specific combination may be materially 
departed fromf where is the line to be drawn, and w-liat 
is there beyond general combination in this patent whicli^ 
professes to be precise and specific in apportionment 
and application ? And it will be recollected, that with 
a littfe change of ground, as urgency required, the case 
has been so represented and so argued at the bar. 

Thus much of slags and mine rubbish. I have 
already spoken in part of lime; but of this, which, 
though not the sole, seems to be the most material ob- 
ject, it will be necessary now to speak more fully. 

Voi.,VIII. ‘ Ee First, 
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Hili; 


Thompson. 


First, then, consider the end to be attained, and next 
the proposed means of attaining it. The purpose is to 
render bar iron more tough, by preventing that brit-* 
tleness which is called cold shorty and which renders bar 
iron less valuable : the means of prevention stated are 
the application of lime. In what wa^ then is lime men- 
tioned in the patent ? The first part of l^e specification 
in terms alleges certain improvements in the smelting 
and working of iron, during the operations of the blast 
furnafe ; and then, introducing the mentiouj|>f lime, it 
states that the application of it to iron, subsequently to 
the operation of the blast furnace, will prevent the 
quality called cold shmL 

So far, therefore, the application of lime is, in terms, 
claimed as an improvement, and notii^g is said of any 
previous use, of which the use proposed is averred to 
be an improvement; it is, ther^re, in substance, a 
claim of entire and original discovery. The recital 
should have stated, supposing a previous use to be 
proved in the case, that ‘‘ whereas lime has been in part, 
but improperly, made use of,’^ &c,, and then a different 
mode of application and use should have been suggested 
as the improvement claimed. But the whole of the 
patent must be taken together, and this objection will 
appear to be stronger we proceed. And here again, 
looking through the patent, in a subsecjucnt part of the 
.specification, the word “ Discovery” first occurs, and I 
will state the terms made use of in this respect — And 
I do further declare, that I have discovered that the 
addition of lime will prevent that quality in iron from 
which the iron is called cold shorty and will render 
such iron more tough when cold, and that for this 
purpose 1 do add a portion of lime or limestone, to be 
regulated by the quantity of iron to be operated upon, 
and by the quality of the iron to be produced, to be 
added at any time subsequently to the reduction in the 

blasts 
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blast-furnace^ and this from whatever substance the iron 
may be produced, if expected to prove cold short.’* 

Now this appears to be npthing short of a claim of dis- 
covery in the most extensive sense, of the ejffect of lime THOstrsOK^ 
applied to iron to prevent brittleness, not qualified and 
restrained by what^follows as to the preferable mode of 
applying it unefer various circumstances ; and, therefore, 
rendering the patent void, if lime had becil made use 
of for this purpose beAre, subject to the qualification 
only of allying it subsequently to the operations in the 
blast-furnace. 

How then is the evidence in this respect ? And, firsts 
if the dictionary, so often referred to, in substance in- 
formed the public of what the specification or the 
patent professes bpi inform them, that will undoubtedly 
be the first disedvery ; as, in ArJcwrighfs case it was 
agreed that a book *|)roduced, printed and published 
previous to the patent, constituted the discovery so as to 
negative invention by the patentee, {a) It will be suf- 
ficient to read one passage from this dictionary; Uin- 
man says that cast iron, which by the common treatment 
would yield cold short bar, may be made to afford soft 
malleable iron by fusing it with a mixture of equal parts 
of lime and scorire” I need not say that sconce arc 
produced by the operation of thfe blast-furnace ; and lime 
is proposed in combination with those. 

Here then is cold short stated to be prevented by 
the application of lime, subsequently to the operation of 
the blast furnace; and, in this view of the subject, 
nothing turns upon precise proportion, the claim being 
a claim of discovery generally. This book was pub- 
lished in JLngland in 1807, and the patent was taken 
out in 1816. In effect, therefore, this book completely 
n^atives the novelty of the alleged discovery. But 

(«) IRtx V* Arkwright, Davies^ Patent Casift X2g» 

E e 2 look 
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1816 . look to the other evidence of actual previous use in 

' various instances in this countrv. I will shortly state 

part of it only, the whole being consistent in this 

Thompson, respect. One of the witnesses, Northalk is asked (the 

question going back many years before the patent) 
** Did you know how to prevent the quality of cold short 
in the iron produced from the cinder His answer 
is — By the application of lime in the puddling fur- 
nace.” — Now the puddling furnace is one of the stages 
in wBich, by the express words of the specification, the 
lime for this purpose is to be applied ; but this, he adds, 
he heard from one person only, and, therefore, this, if 
it stood singly, might be considered as slight proof. I 
will not stop to enquire whether this evidence alone 
would or would not be sufficient, according to the cases 
which have been decided; but let me next see what 
further knowledge, and, beyond this, what use is proved, 
not only in one but in many instances, and by the dif- 
ferent witnesses called, only observing, before I quit 
the evidence of this witness, that this question appears 
to have been put to him by one of the jury : “ You 
say that you knew that using lime would prevent the 
cold short, can you tell us how it ought to be used ?” 
The answer is, « In the puddling furnace.” There is 
much other evidence to the same effect, but I shall con- 
tent myself with referring to that of Mr. Jiobinson. He 
produced a journal of entries, in which successful ex- 
periments were noted, at the time they were made, of the 
application of lime both in the puddling and refinery 
furnaces, for the express purpose of preventing the cold 
shorty followed up by a continued use from 1808 to 
1816 , (a period of eight years anterior to the patent,) 
when the works which he superintended stopped. 
The application, therefore, of lime in some way for 
the purpose proposed, instead of being a secret unknown 
before, was as public as it could be rendered by a work 

of 
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of extensive circulation ; and, in every view of the sub- 181 8. 
ject, therefore, this claim had been more or less in 
actual use in this country : so that the present patent v. 
would in effect operate as^ an abrogation of vested and Thompson 
existing rights, I am now upon the subjeqj; of the 
general application of lime claimed as a discovery, with- 
out reference to specific apportionment, except as before 
mentioned. 

On this part of the case I will only further remark, 
that, if ^y part of the alleged discovery, being^ ma- 
terial part, fail, (the discovery in its entirety forming 
one entire consideration) the patent is altogether void ; 
and to this point, which is so clear, it is unnecessary to 
cite cases. In every view of the subject, therefore, the 
claim to invention and novelty fails, not only virtually 
and technically, as the patent and specification are 
framed, but in effect and substance, and in the broadest 
and most enlarged view of the subject. At the time 
of the trial, the utility of the alleged discovery being 
admitted, the fairness of the specification being esta- 
blished, and the publicity afforded by the patent, com- 
pared with the partial and previous limited use, giving 
to the public, as it appeared to me, all but the benefit 
of actual and original discovery, constituted a case so 
far favourable to the Plaintiff; but, looking to the 
strictness with which, on the point of discovery, patents 
must be construed, looking to the decisions in cases of 
the nearest analogy, and to the peculiar nature of this case 
under all its circumstances, we feel ourselves bound to 
decide against the originality of that which is claimed 
by the patentee as new. On both grounds, therefore, 
first, that no infringement of the patent has been 
proved ; and, secondly, that the invention is not new, 
we are of opinion that the Plaintiff is not entitled to 
recover. 


Best 


E e 3 
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V. 

Tbomfsoih. 


JBest Serjt. then objected, that the Court could not, 
in this case, direct a nonsuit to be entered, but should 
grant a new trial only ; but 

Dallas J. stated, that if he had not wished to give 
the joartics an opportunity of going into the whole of 
the case, he should have nonsuited the l^JaintifF on the 
evidence of Edward Forman, 


Fer Curiam^ Rule absolute for a nonsuit, (a) 


on a subsequent day, moved on the authority 
of MincJiin v. Clement that this nonsuit should be 
set aside and a new trial had. He urged that lie should 
have had a bill of exceptions, of which he was now de- 
prived? and that his client was in possession of a verdict 
which, by the course adopted by the court, was taken 
from him. 


Dallas J. repeated his observations above made. 

Buiirougii j. said, that the course adopted by the 
Court as to the judgment given, was the result of great 
consideration both in public and in private. And, 

The Court rejected the ai)plication. 


(fl) The date of this case is ginning. It was decided on the 
omitted in the margin at the be- first of June. 

(b) 
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Ea: parte Heathfield in the Matter of The- jumt. 
viLLE Cross. 

IGth G. 2 . c* 17.5 passed for the relief of insol- The stat. 16 
vent debtors, after directing sheriffs and gaolers to 
deliver in lists of those who were their prisoners on 1st of insolvent 
Jannarij^ ITt'i, to the justices at sessions, and tJl^t the debtors, (after 
said prisoners should be discharged, upon their deliver- the*estate^o? 

the insolvent 

should vest in the clerk of the peace, who should, under certain restrictions, 
appoint an assignee or assignees for the benefit of creditors,) directed such 
assignee or assignees to render such overplus, if any should be (their own 
debts and charges first deducted,) to the prisoner, his executors or admini- 
strators ; and also provided, that it should be lawful for the Judges of the 
courts of K. B., C. P., and Exchequer, or any two of them, from time to time, 
upon the petition of any creditor of such prisoner, complaining of any fraud, 
mismanagement, or other misbehaviour of all or any of the assignees, upon hearing 
the parties concerned, to give such directions therein, either for the removal of such 
assignee or assignees, and the appointing any new assignee or assignees in their 
place, o|r for the prudent, just, or equitable management, or distribution of the 
estate and effects for the benefit of the respective creditors, as the said Courts or 
Judges respectively should think fit ; and, in the case of such removal, and appoint- 
ment of a new assignee or assignees, the act directed that the insolvent’s estate 
should be divested out of such removed assignee or assignees, and should be vested 
in and delivered over to the new assignee or assignees in the same manner, and for 
the same ends and purposes as the same were before vested in the original assignee 
or assignees. Under this act an assignee was appointed to dispose of the estate and 
effects of an insolvent, who took the benefit of the act in the year wherein it was 
passed. This assignee was removed, and another appointed, under a rule of court 
of C. P. ; and a succession of removals and new appointments took place under 
C. P. rules, until, in 1779, .1^. was made assignee of the insolvent’s estates under a 
rule of court of C. P., obtained possession of the insolvent’s estate, disposed of 
some parts of it, and died without distributing the same, or giving any account 
thereof, leaving jB., his heir and representative, him surviving. The personal re- 
presentative of the insolvent (who had been dead for some years,) applied to this 
court for a rule, calling on J 5 . to shew cause why a new assignee should not be ap- 
pointed ; and why an account should not be taken before the prothonotary of all 
sums of money received by A, in his lifetime, or by B. since A*b decease, belong- 
ing to the insolvent’s estate. The Court rejected the application on account of 
the unreasonable length of time which had been suffered to elapse before it was 
made. 
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of Treville 
Cross. 
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ing a schedule of their estate and effects, to remain with 
the clerk of the peace, provided that all the estate, 
right, title, interest, and trust of such prisoner, of, in, 
and to his real and personal estate, should, immediately 
after the discharge of such prisoner, vest in the clerk of 
the peace, who was authorised, by order of the justices, 
at their general or quarter sessions, to assign the same 
to such of the creditors of the prisoner as the major part 
of his or her creditors, who should apply for the same 
by any writing under their hands, should direct and ap- 
point, in trust for themselves and the rest of the credi- 
tors; which assignee (to whom powers of suing, &c. 
were given) was directed to receive and divide the pri- 
soner’s estate and effects, or the monies arising from the 
sale or disposition thereof (such sales to be approved by 
the major part of the creditors) amongst the creditors 
proving their debts, after one month’s notice of dividend, 
in equal proportions, according to their respective debts; 
“ and after the same is recovered and received, to ren- 
der the overplus, if any shall be (their own debts and 
charges first deducted) to the prisoner, his executors or 
administrators.” Persons seised of an estate tail, claim- 
ing the benefit of the act, were thereby directed to de- 
liver such estate to their creditors ; and it was enacted, 
that they should be deemed to be seised in fee. Then 
came the following clause. ‘‘ And to the intent and 
purpose that the estate and effects of such prisoner or 
prisoners as shall be discharged by virtue of this act, 
may be truly and faithfully applied for the benefit of his, 
her, or their real creditors; be it enacted, by the autho- 
rity aforesaid, that it shall and may be lawful to and for 
the respective courts at Westminster^ from whence any 
process issued, upon which such prisoner or prisoners 
was or were committed, whose effects are so assi<med, 

O ' 

or where the process issued out of any other court, to 
and for the Judges of the Courts of King’s Bench, Com- 
mon Pleas, and Exchequer, or any two of them, from 

time 
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time to time, upon the petition of any creditor or ere- 
ditors of such prisoner or prisoners, complaining of any 
insufficiency, fraud, mismanagement, or other misbe- Helvthfield 
haviour, of all or any of the assignees to whom the Matter 

estate or effects of such prisoner or prisoners shall be cross. 
assigned by such clerk of the peace as aforesaid, upon 
hearing the parties concerned, to make and give such 
orders and directions therein, either for the removal or 
displacing such assignee or assignees, and the appoint- 
ing any new assignee or as,sfgnees, in the place or stead 
of such assignee or assignees, so to be removed or 
displaced, or for the prudent, just, or equitable manage- 
ment or distribution of the said estate and effects, for 
the benefit of tlie respective creditors, as the said courts 
or Judges respectively shall think fit ; and in case of the 
removal or displacing of any assignee or assignees, and 
the appointing of any such new assignee or assignees, 
the estate or effects of such prisoner or prisoners shall 
from thenceforth be divested out of the assignee or as- 
signees so removed or displaced, and be vested in and 
delivered over to such new assignee or assignees, in the 
same manner, and for the same ends, intents, and pur- 
poses, as the same were before vested in the assignee or 
assignees as aforesaid ; any thing in this act contained 
to the contrary notwithstanding.” 

In 1742, the time of passing the act, Treville Cross 
took the benefit thereof^ and his estates were assigned to 
Crossmg, who was afterwards removed by the Court of 
Common Pleas, and John Clarice appointed in his stead. 

Clarice continued in possession till his death, but made 
no sale or distribution, and died insolvent. John Clarke^ 
his son and representative, was displaced by rule of 
Court of C. P., on the 4th May^ 1775, and John Pring 
was appointed assignee. Some years after this, John 
Lethbridge, Esquire, (afterwards Sir John Lethbridge, 

Bart.) filed a bill in chancery, claiming certain estates, 
which had been limited to JreviUe Cross in tail, under a 

settlement 
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settlement of his grandmother, Joliqiiiia LethhyiiJgc^ and 
claims were also set up by other parties, as heirs at law, 
to such estates as had descended to Trcvillc Cross from 
Ids mother, Elizabeth Trcvillc, In this state of dispute 
as to the heirship, John Pring was removed by rule of 
Court of C. P*, on the loth Afo/, 1779, and Sir John 
Lethbridge was appointed assignee, who, having obtained 
possession under the rule of all the estates of Treville 
CrosSi sold some parts, and continued in possession of 
the remainder, down to the*«timc of his death, but never 
rendered any account. In the course of the proceedings 
in Chancery, an issue had been directed by that Court to 
try the right between Sir John Lethbridge^ and one claim- 
ing to be lieir at law of Trcville Cross. Tlic suit was abated 
at Sir Johti's death, and had since revived against Sir 
Thomas Lethbridge^ his son and heir, and personal re- 
presentative. Trcville Cross died many years since, and 
Anthony Heath/ieldj Esquire, the present applicant, and 
Cross's personal representative, took out letters of admi- 
nistration to his estate and effects in Eebruary^ 1817. 


Vaughan Ser jt. now moved for a rule, calling on Sir 
Thomas Lethbridge^ Bart, to shew cause why a new' as- 
signee of the insolvent's estates should not be appointed, 
and why an account should not be taken before the pi’o- 
tlioiiotary of all sums of money received by Sir John Leth- 
bridge in his lifetime, or by Sir Thomas Lethbridge since 
his decease, of or belonging to tlic insolvent’s estate. lie 
urged that the provisions of the act were imperative, that 
tjie assignee, after taking his own debt, should account 
for the residue ; and that the suit in Chancery as to the 
heirship was irrelevant, because the act required the as- 
signee to account to the insolvent’s personal representa- 
tive, on whose behalf he appeared in this case. 

Dallas (a) After a lapse of nearly 'lO years since 
the appointment of the assignee, who has furnished the 

(fi) Gihbj C. J. was absent, 

ground 
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ground for this motion, the Court does not feel called ISlS^ 
upon to interfere. Where a statute directs a specific 
proceeding in this or any other court, tlie meaning to h^thfi^d 
be attached to such direction, is that the proceeding in Master 
must be according to the practice of such court ; and 
the practice of this court requires that such an appli- 
cation as my Brother VaiigharC^ is should be made 
within a reasonable time. 


of TllEViLLE 
Ciioss. 


Park J. of the same opinipn. 

Bukkough J. It is quite impossible to entertain the 
present application. Is this Court to go into a long 
account forty years old ? We refuse the motion. 

Rule refused. 


CUAWLEY V. ImPEY. 


Jmc 2. 


RESPA SS for assault and false imprisonment had a commission 

been brought in K. B. against the Defendant, as a of bankrupt 

commissioner of bankrupt, in which action the plihitifi’ agajnji- 

had been nonsuited ; he aflcrvvards commenced his 1808, under 

action in this court for the same cause. which he did 

not obtain his 

certificate. 


Vaughan Serjt., on a former day, had obtained a rule Another com- 
nid to stay proceedings in this case, till the costs in the 
former action in K. B. had been paid, and also to make 1815, under 
the Plaintiff give security for costs in the present action : 

' imprisoned, 

and he cited Mdcliart v. Halsei^. {a) and brought 

his action in 
K. B. against 

the commissioners for that imprisonment. At the tri^I, being unprepared with proof 
of the first commission, he was nonsuited. He tlicn brought an action for the same 
cause in C. P., which court staid the proceedings in the latter action till the costs of 
the former should be paid. 


Copley 


{a) 3 149. S, C. 741- 
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Copley Serjt. now shewed cause against the rule. A 
commission of bankruptcy had issued against the Plain- 
tiff in 1 808, under which lie never obtained his certifi- 
cate. In 1815 another commission issued, under which 
he had suffered the imprisonment for which this action 
was brought. An attorney, in whose possession were 
the proceedings under the former commission, refused to 
produce them, unless a lien which he claimed were first 
discharged. The Plaintiff was, therefore, unable to go 
into the merits of the former commission, and was non- 
suited. As the merits were not entered into on the 
former trial, the proceedings cannot be stayed in this 
court, the practice of which differs in this respect from 
that of the Court of King’s Bench. 3 Bos, ^ PuU, 
23 n, Tidd. 556. 7th ed. And, in CooJc v. Dobr^;yi) 
this Court refused to stay proceedings, saying, that 
they could not on motion try the merits of the cause. 

For the same reason, namely, that the merits did not 
come in question on the former trial, the Plaintiff is 
not obliged to give security for costs in the present 
action. 


% 

VaugJia7if in support of his rule, was stopped by the 
Court. 


Gibbs C. J. Under the circumstances of this case, I 
can have no doubt that my Brother Vaug}iai}!s> rule 
ought to be made absolute. The Defendant goes to 
trial with such preparation as every reasonable man 
would mal^p for his defence. He goes down to trial on 
the merits, and the Plaintiff ought to have gone down 
prepared to meet him on that ground, but, being unpre- 
pared to go into those merits, he is nonsuited. The 
Plaintiff was in fault, for not providing himself with the 

(«) I ff. Bl. lo. 

necessary 
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necessary evidence. He knew, or ought to have known, 
whether he was in a condition to prove the case which 
he relied on. The rule must be made absolute for 
staying the proceedings until the payment of the costs of 
the former cause. 
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1818. 

C HAWLEY 


•V. 

IMPEY < 


Park J. observed that this point had *becn decided 
m Grosvenor v. Cope^ in C. P. («), which was a case of 
trying the validity of a commission ; and that tlie point 
liad also been much considered and decided in a case 
from the western circuit. 


Copley then contended, that at least the other part of 
the rule, for security for the costs of this action, must 
be discharged, and that, thci’eforc, he was entitled to the 
costs of this rule. 


Gibus C. J. If the Plaintiff had not shewn cause 
against the other part of the Defendant’s rule, to which 
he is entitled, there might be some ground for the ap- 
plication. As the case stands there is none. 

Rule absolute as |bov,e. 


(rt) Not reported. 
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Jung 2 . Pigeon, Widow, v. Bruce and Dobson. 

It was sworn 1 I}ELJL Serit. moved that the service of the writ of 

by the first of X . 7 7 • xi • u i u 

two deponents cajnas ad resjwndendum^ m this case, snoulg^pe 

that he went (l|ei]|ed good service on the Defendant, and that an ap- 
prison where should be entered, relying on the facts disclosed 

the Defendant by the affidavits of two persons, by the first of whom it 
was then in^ sw’orn, that the deponent, on the 27th April last, 

the purpose of went to the Fleet prison, where the Defendant, Dobson, 
serving him ^as then ill custody, for the purpose of serving him 
^d^r^sponden- ^ capias ad rcspondendxmi, issued in this 

dum, and that cause ; and that, having found him in the prison, the 

deponent tendered and olfcred to him a copy of . the 

the Defendant ^ , . . 1 . 1 

therein, he writ, at the same time shewing the original writ, and 

tendered to 
him a copy of 

the writ, at the same time shewing the original writ, and explaining to the De- 
fendant the intent of the service ; but that the Defendant refused to take the copy, 
and walked away, whereupon the deponent followed him, endeavouring to prevail 
on liim to take,j^he copy, but the Defendant refused, and told the deponent, if 
he did not leave hirajj the deponent would get himself insulted, whereupon the 
deponent, fearing violence, desisted. 

It was sworn by the second deponent that, on the evening of the same day, he 
went to the prison for the purpose of delivering the copy of the writ to the 
Defendant ; that he went into the deputy warden’s office, and informed him what 
had passed in the moi^iing, and requested him to have the Defendant into the turn- 
key’s lodge, that the deponent might personally deliver the copy of the writ to the 
Defendant, and shew him the original : that the Defendant was called by the crier, 
but refused to see any body except in his room ; whereupon the deponent offered to 
go there, but was prevented by the deputy warden, who said he might not escape 
with his life, and that the prison would be in an uproar ; that it was impossible for 
the turnkeys to protect the diponent, but that if the deponent would leave the copy 
of the writ with the deputy w^arden, it should be given to the Defendant on the 
following morning ; that the deponent was informed, and believed that the Defend- 
ant was discharged from the Fleet two days afterwards ; that he had made frequent 
attempts to serve him at his dwelling-house ; that the Defendant could not be 
found, and that the deponent believed he secreted himself to avoid thecservice ; 
and that the deponent had been informed by Joseph Foulkest one of the tumteys of 
the Fleet prison, that he, J, JF., did deliver to the said Defendant personally, in the 
priioi^ a copy of the said writ ; Held, tlw|t this could not be deemed good service. 

explaining 



IN THE ftpTY-EiaHTH YeAE OF GEORGE III. 4fl 


explaining to him the intent of the service, but that the 
said Defendant positively refused to take the copy of the 
writ, and turned from the deponent, and walked an- 
other way, whereupon the deponent followed him, and 
endeavoured to prevail on him to take the copy of the 
writ, but the said Defendant still positively refused to 
tak,fe:thc same, and told the deponent, that if he did not 
intfiildiatcly leave him, the deponent would get him|elf 
insulted ; and that the deponent, being apprehtfs^ei 
that he should get violently used by the said Defendant, 
or by some of the other prisoners, left the prison. 

By the second deponent it was sworn, that, on the 
evening of the same day, he went to the Fleet prison, 
for the purpose of actually delivering to the Defend- 
atlti Dobson^ the copy of the same writ, and went 
into the office of the deputy-warden in the prison, and 
explained to the deputy-warden what had passed in the 
morning of that day, as aforesaid ; that the deponent 
requested the deputy-warden to have the said Defendant 
into the turnkey’s lodge of the prison, in order that 
the deponent might personally deliver to the said De- 
fendant the said copy of the writ, and sliew him thf 
oritrinal ; and that- the said Defendant was accord- 
ingly called by the crier, but refused to come to the 
deponent, and sent word by the cryer, that if ai^ 
one wanted to see him, he might conic into his^poin, 
as he would not come out of it; that thereupon 
the deponent offered to go inside the said prison, 
with a tiirnke}^, to serve the said Defendant, as 
aforesaid, but that the deputy-warden positively refused 
to allows the ^ponent so to do, stating ^lat the de- 
ponent would get most seriously injured if he attempted 
to do so, and perhaps not escape ivith his life, that the 
priso|)[ fwouM instantly be in an uproar, and that it was 
impossible for the turnkeys to protect the deponent ; 
but that, if the deponent would leave the copy of the 

writ 


181 $*^ 

ProFON 


V. 

Bruce. 
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writ with the deputy-warden, it should be given to the 
said Defendant on the following morning.;, It was then 
sworn, that the deponent did accordingly leave a true 
copy of the writ with the deputy-l^arden, and that 
the writ was in the regular form, and was returnable 
on the morrow of the Ascension last past ; that the de- 
ponent had since been informed at the prison, and 
believed that the said Defendant was, on 

last, discharged out of the prison; that 
since that day the deponent had repeatedly en- 
deavoured to serve the said Defendant at his dwelling- 
house and elsevvh.ere, with a copy of the said writ, but 
that he could not find the said Defendant, either at his 
said dwelling-house or at any other place; that he 
believed that the said Defendant purposely secreted 
himself, to avoid being served with this writ ; and that 
the deponent had since been informed by Jo$0pft 
Poulkes^ one of the turnkeys of^ the prison of itfie 
Fleets that he, Joseph l^ulJceSy did, on the 28 th April 
last, deliver to the said Defendant, personally, the said 
copy of the said writ, which the deponent left with 
the deputy-warden, in the presence of the s>^\dL^oscph 
Ponlkes. (a) 


1^ Gibbs C. J. It is quite another question what re- 
inedy^ou may have against any officer who interposes 
diffiemties in your way, or prevents you from executing 
process : but we cannot say that this is service of pro- 
cess, when there is nothing to prove that the process 
has been served. 

^ Rule refused. 


(a) Pell stated that ^JojeJ}/j fused, saying that he wns for- 
Poulkes had been applied to, to bidden by the warden to do so ; 
make affidavit of his service of but there was lib affidavit of 
the process, and that he had re- this. 
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Clears v, Stevens. June u 

J^EPLEVIN for taking three steers. The Defendant In replevin^ 
in his first cognizance acknowledged the taking, 

• ^ o niZiincc avcr« 

as bailiff of 71 Thornhill^ esquire, in Hopton common^ red a custom 

in ^lle county of Suffolk^ which, at the time when^ within a 

was parcel of the manor of Hopton^ within the juris- 

diction of the court leet and view of frank-pledge there- make regula- 

of, of which manor Thornhill was seised in fee, and had touching 
i , , . „ the commons, 

been accustomed to have a court leet or view of frank- and the stock- 

pledge before the steward of the court for the time thereof, 

being. The Defendant then averred a custom within 

the manor, that the jurors at the leet might make breach, such 

regulations and bye laws touching the common, shoidd 

11 1 • J 1 . . belaid by the 

and the stocking aijd depasturing of the same with offender as to 

cattle ; and might order and direct that, in case of any 

breach of the bye laws, such penalty should be paid by ^da 

the person or persons offending against the same, as to further custom 

that, on refu- 
sal to pay, a 

distress might be taken ; it then averred an order of a court leet, ^at no person 
should keep, on the commons, any steers after two year* old, on the penalty of 
90X. a head, and justified taking the cattle, as being steers more than two years 
old, and being in the common damage feasant. The second cogt^ance justified 
taking the cattle damage feasant in the locus in quoy as the soil and fre^told of the lord. 
The Plaintiff pleaded to the first cognizance, that the cattle, ai the time when, &c. 
were less than two years old, on which the Defendant joinedmue j and for plea to 
the second cognizance, the Plaintiff prescribed for common appurtenant oyer the 
locus in quo, for such cattle as should be permitted by the bye-laws of the manor, 
and averred the like bye-law as in the first cognizance, and that after the byedaw, 
and before the time when he put his cattle, being steers less than two years old, on 
the common, and they remained therein feeding until, ^c. The Defendant replied 
that the cattle, at the time w'hen, &c, were not less t^n two years old, on which 
issue was joined ; Held, that the first cognizance was bad, because it did not aver 
any demand and refusal to pay the penalty before the distress taken, and that the 
Plaintiff therefore was entitled to judgment non obstante *veredicto% on the^^nt issue. 

a. Held, th^ the plea in bar to the second cognizance was bad, because it did 
not aver the age of the cattle at the time of the distress taken, and that the imma- 
terial issue joined on that plea could not aid the imperfection thereof. 

3. Held, that no repleader was to be awarded to the Plaintiff as tO the second 
issue. 

VoL. VIII. F f the 
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the jurors should seem meet : and also that it had been 
the custom^ that a distress might be taken in case any 
person offending against the bye laws should reluse to 
pay the sum which the jurors should direct to be paid 
by the party offending, and which should become due 
and payable by way of penalty for the breach of such 
bye laws. The Defendant further averred, that on the 
29th 1814, a court leet for the manor was duly 

holden, when it was ordered by the jurors there as- 
sembled, that no person should keep any Scotch steers, or 
home bred steers, upon any of the common pastures of 
the parish, or any steer after tvvo years old, on the 
penalty of paying twenty shillings a head for every 
head of cattle. The Defendant then further averred, 
that after the making the bye law, the cattle in the 
declaration mentioned being steers more than two years 
old, were at the time, when, &c. in the locus in called 
Hopton common, eating up tlie gi^iss and doing damage 
there to Thornhill in defiance of the bye law, wherefore 
the Defendant took them for a distress for the damage 
there done. In his second cognizance, the Defendant j us- 
tiffed the taking, because long before, and at the time 
when, &c, the locus in quo was the soil and freehold of 
Thornhill^ and, because the cattle at the time when, &c, 
were in the locus in quoy eating up the grass and doing da- 
mage to Thoi nhill ; wherefore the Defendant, as his bai- 
liflT, look the same for a distress for the damage there then 
done and doing. Plea in bar as to the first cognizance, 
that the cattle in the declaration mentioned, were at the 
time, when, &c. less than two years old, to wit, one 
year old. Issue thereon. As to the second cognizance, 
that the plaintiff was seized in fee of a messuage in the 
parish of HopUniy and in the actual occupation thereof; 
that he had been accustomed, and of right ought to have 
common of pasture in the locus in quo for all such com- 
monfible cattle as he should be permitted to turn there- 
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on by the bye laws of the manor; and that the locus in 1818. 
quo was a waste or common within the jurisdiction of ~ 

the court leet. The plea then admitted the seisin of 
Thornhill^ and his rights, the holding of the court leet, SxevenS. 
and the order of the jurors, as set forth in the first cog- 
nizance : and the Plaintiff then averred, that, after die 
making of that bye law, and whilst he was seised of his 
said messuage, and before the time when, &c. he put 
and turned the cattle, in the declaration mentioned, 
being steers less than two years old, to wit, one year 
old, and being his own commonable cattle, in the locus in 
quOi to depasture on the grass there then growing, and 
to use the said common of pasture as he lawfully might ; 
and that the cattle remained therein depasturing, until 
the Defendant, of his own wrong, took and unjustly de- 
tained the same. Replication to this plea, that the 
cattle in the declaration mentioned, at the time when 
&c. were not steers less than two years old, in manner 
and form as the Plaintiff had in that plea alleged ; and 
issue thereon. 

At the trial before Dallas J. at the last Suffolk assizes, 
the question left for the jury was, whether the cattle at 
the time of the distress were more than two years old. 

Verdict for the Defendant 

Blosset Serjt. had obtained a rule iiisi to enter up 
judgment for the Plaintiff on both issues, non obstante 
veredicto^ or to enter up such judgment on the first issue, 
and to have a repleader awarded on the last. He con- 
tended that the first cognizance would have been bad 
on demurrer, for the Defendant had only alleged, that 
the steers were more than two years old at the time 
of the distress, and had neglected to aver that the 
penalty imposed by the bye law had been demanded of 
the Plaintiff^ and the payment refused by him. As, 
therefore, the right to distrain only arose on non-pay- 
F f 2 ment 



416 


CASES IN TRINITY TERM 


1818 . 

Cleajuj 


Stevens. 


ment of the penalty imposed, the Plaintiff was entitled 
to the judgment prayed for on the first issue. To the 
second cognizance, by which the Defendant acknow- 
ledged the taking the cattle damage feasant, as bailiff to 
the lord, the Plaintiff had pleaded his right to turn 
cattle on the common conformably to the bye laws of 
the leet, and that the steers in question so turned on, 
were less than two years old, to wit, one year old. The 
Defendant’s replication to this, viz, that when they were 
taken they were not less than two years old, was, he con- 
tended, no answer to the plea, in which it should have 
been averred, that they were more than two years old, 
otherwise no breach of the bye laws is shewn. The De- 
fendant, therefore, had tendered an immaterial issue; 
and the Plaintiff^ if not entitled to a judgment non oh-- 
stante vet' edict was at least entitled to an award of a 
repleader on the second issue. 


Frerc Serjt. now shewed cause against the rule. The 
cattle in question were not taken as a distress for the 
penalty, but damage feasant. The second plea in bar 
admits, that the bye laws excluded any steer after two 
years old from depasturing on the common ; and the 
first cognizance avers, that after the making of these 
bye laws, the steers in question being more than two 
years old, were depasturing on the loom in quo^ and were 
distrained, damage feasant. And it cannot be denied 
that, under these circumstances, the steers became a 
surcharge for which the lord might distrain. [Gibh C. J. 
One difficulty occurs to us. There is no right to dis- 
train either for a penalty or a breach of a bye law with- 
out a custom. The Defendant in his first cognizance 
avers the right to hold a court leet, with a power in 
that court to make bye laws, to impose a penalty by 
reason of a breach of them, and on non-payment to 

distrain 
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distrain for the same; but it is no where averred that 
there has been a refusal on the part of the Plaintiff' to 
pay the penalty.] At common law the lord may dis- 
train for a surcharge without a custom. [^Gtbbs C. J. 
The right against the lord is to turn on any commonable 
cattle ; that right can only be regulated or narrowed by 
the custom ; the custom in this case is, that the distress 
shall be levied on the nonpayment of the penalty ; and 
the Defendant must take the whole custom, not merely 
that part of it which is convenient to his case.] Where 
a bye law defines what cattle shall be turned on a com- 
mon, and inflicts a penalty for the breach of such law, it 
makes all other cattle trespassers; and if cattle above 
the age defined be turned on, it is a surcharge for 
which the lord may distrain, rejecting the right to im- 
pose the penalty and distrain for that. The Defendant 
has put enough on this record to shew that there was a 
surcharge, and that the distress was taken damage 
feasant. On the first issue, therefore, the Defendant 
has a right to hold his verdict. 

As to the second issue, the jury have by their verdict 
found that the steers were not less than two years old, 
and therefore the Plaintiff is concluded by that. If it 
be urged that it would be consistent with the pleadings 
on the second issue, that the steers might be exactly two 
years old, it is granted that the issue is immaterial ; but 
the Defendant is betrayed into error by the Plaintiff, 
who tenders this immaterial issue, by averring that the 
steers were less than two years old. iGibbs C. J. It is 
like the case of a plea, to debt on bond, of payment be- 
fore the day, to which plea, if the Plaintiff unadvisedly 
reply in the terms of the plea, the issue is immaterial.] 
The Plaintiff is the first who makes the error, and 
the party who makes the first error in pleading, is not 
entitled to an award of repleader. Webster v. Bannis^ 
F f 3 ter 
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ter (fl), Kem/pe v. Creuos {h\ Taylor v. Whiteheads (e?) 
On this second issue, therefore, the Defendant is entitled 
to the judgment of the Court. 

jOlossetf in support of his rule, being directed by the 
Court to [confine himself to the second point, thus 
argued. The plea in bar to the second cognizance is 
good, nor need such a plea pursue exactly the terms of 
a bye law in any case in which the proposition is not 
confined to a precise mathematical point. It is averred 
in the plea, that the steers were less than two years 
old, and that negatives the fact of their being more 
than two years old. The Defendant should, in his 
replication, have selected and traversed the material 
fact, and have stated that the steers were more than 
two years old. iGibbs C. J. The custom is, that no 
one shall keep steers on the locus in quo after they are 
two years old, under a penalty. The Plaintiff pleads, 
that when his steers were turned on the common they 
were less than two years old, but he says nothing of the 
age at which they were arrived at the time of the dis- 
tress.] The Defendant by his replication cures that 
fault, for he avers that, at the time when, &c. they were 
not less than two years old ; he might have demurred to 
the plea. iGibbs C. J. There, 1 repeat, the Plaintiff 
is in a dilemma, for he does not shew the age of the 
steers when they were taken.] Then if the justification 
is not w'cll pleaded, the trespass is confessed, and in 
such case the plaintiff has judgment on the trespass con- 
fessed, although he may have replied immaterially, 
Broadbe7it v. Wilks (d), Joiies v. Bodinham (e). Craven 


(a) Dougs .'; 96 . 

(b) I Lds Raym, 167* 

(c) Dougs 749* 

(d) Willes, 366 . 


(r) I Salk. 173. S.C- Car- 
thtwy 370., under the title of 
Jones V. Bodinner. 


V, Hanley 
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V. Hanley (a), Foxier v. Jackson (^), Com^rHs Digest {c)\ ^ ^ 

BonJiairHs case (d)^ Tiirner^s case {e\ Met iel Treskani^s 
casc.{f) Vf. 


Sr^VBNg. 

Gibbs C. J. This is an action of replevin, and the 
Defendant in his first cognizance states, that the locus 
in quo is a common in the manor of Hopton^ and that 
there hath been a custom for the lord to hold a court 
leet ; and for the jurors at the leet to make regulations 
and bye laws touching the. common, and stocking the 
same, and to impose a penalty on the violation of such 
regulations ; and further that it had been the custom that, 
in case any person offending should neglect to pay the 
penalty, a distress might be levied on account of the 
breacli of the bye laws. The Defendant then avers the 
holding of a court leet, and an order by the jurors, that 
only cattle of a certain description should be kept on the 
common, and that, after the making of this bye law, the 
Plaintiff put on the common cattle of a different de- 
scription, wherefore the Defendant, as bailiff to the lord, 
distrained them. '^I'his right of the lord to distrain 
cattle put on the coiiimon for a breach of the regulations 
made by the jury, can onl^’^ be supported by the custom. 

Now tins cognizance states in substance a distress by 
the lord for a breach of the regulations made by the 
jury, without stating any demand of the penalty from 
the Plain tifli or any refusal or neglect on his part to 
pay the same. The cognizance, therefore, does not 
pursue the custom, and is bad. 

The Defendant, in his second cognizance, justifies 
the taking, as bailiff to the lord, because the cattle in 
question were on the common damage feasant. The 

[a) Baniejy 3d edit. 255. {d) Z Rep, lao. b, 

{b) Hob.s6, (/) IbU.is^.b. 

[c) Pleader^ M, 2, (/) ^ Rep, jjo. b, 
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PlaintiiF in his plea in bar to this cognizance states, 
that he was seised in fee of certain premises in the parish 
of Hopton^ and that he had been accustomed, and of 
right ought to have common of pasture in the locus in 
quo for all such cattle as he should be permitted to turn 
thereon by the bye laws; thereby confining his right of 
common to the regulation of the bye laws. He then 
shews that a bye law was regularly made, that no person 
should keep steers upon the common after two years old, 
under a penalty of paying twenty shillings a head ; and 
avers that, after the making of the bye law, the Plaintiff 
turned on the cattle in question, being steers less than 
two years old, to wit, one year old, on the common to 
feed as he lawfully might. The custom amounts to this, 
that no one shall keep cattle on the common which are 
more than two years old. The plea says nothing of the 
age of the cattle at the time the distress was taken, but 
is wholly confined to a statement of their age when they 
were turned on, which is laid at less than two years, to 
wit, one year ; but, for any thing that appears on this 
plea, the cattle might have been three years old when 
tliey were distrained. This plea in bar is, therefore, 
bad. It is true, that the Defendant in his replication 
selects an immaterial fact and takes issue thereon, but 
an immaterial issue taken on a bad plea will not make 
that plea good. The second cognizance is good, and 
as no good plea is pleaded in bar to that cognizance, 
the Defendant is entitled to judgment thereon. But the 
first cognizance is bad. 

Per Curiam. 

Rule absolute as to the first issue, and dis** 
charged as to the second. 
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Jackson and Another v. Hall. 


the trial of this case before Wood B., at the last At the trial of 
Essea; assizes, a verdict was entered for the Plain- a cause, a ver- 
tiffs, subject to a case for the opinion of this Court. for\h!l^pj^n-^ 
The junior counsel on each side in the cause, differing tiff, sqjbject to 

as to the insertion of a certain fact, Wood B., on refer- * case tor the 

. 7 1, opinion of the 

ence to his notes, after hearing the counsel on both Court of C. F. 

sides, decided, that the case, as framed on the part of The case, as 

the Plaintiffs, was correctly drawn ; whereupon the pjaintiff, was 

junior counsel on both sides agreed to and signed the objected to by 

case as it stood. The Plaintiffs then procured a ser- the Defendant, 

jeant’s signature to the case, as a necessary preliminary that it exclud- 

step, and a copy was served on the Defendant’s attorney, cd the only 

requesting him to procure a serjeant’s signature to the ^ 

case on the Defendant’ behalf, that it might be put down The counsel 

for argument. This was declined by the Defendant’s 

attorney, on the ground, that the case did not contain degree of the 

certain material facts which had been proved at the 
• I tended before 

trial, and which were necessary, m order to raise the j^j^g 

point which he intended to try by this action, which tried the cause, 

was, whether the delivery of a writ of fieri facias to ^arin^^Sem 

the sheriff, out of his bailiwick, could bind the Defend- and referring 

ant’s goods from the time of such delivery. kis notes, 

decided that 

Copley Serjt. had on a former day obtained a rule nisi gj^^^^arcor 

for the postea to be delivered to the Plaintiffs, with rectly drawn. 

The Defend- 
ant's and Plaintiffs' junior counsel then signed the case, and the Plaintiff obtained a 
Serjeant’s signature, and handed the case to the Defendant’s attorney for signature 
in like manner, that it might be argued. The attorney having refused, on the 
ground that he should compromise the question which his client intended to try, 
the Court gave the Defendant two days to obtain the proper signatures, and, on 
his non-compliance, ordered the postea to be delivered to the Plaintiff. 

liberty 
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liberty to enter np final judgment tlicreon, pursuant to 
the verdict ; and he urged, that if the Court did not 
interfere in such a case, this expedient for getting rid 
of a special case and having a new trial, would be fre- 
quently resorted to. 

Bosanqiid Serjt. now slicwed cause. A party is ad- 
vised to bring an action to try the question, whether the 
delivery of a writ fieri facias to a sherilli out of his 
county, is binding; the stat. 2.‘> Car. 2. c. 3. s. 16. enact- 
ing, that no writ ifi feri facias or other writ of exe- 
cution, shall bind the property of goods, but from the 
time of delivery to such sheriff to be executed. The 
learned Judge would not rule the point at the trial, 
otherwise the Defendant might have brought his opinion 
ill review before this Court. In stating a case all the 
facts proved ought to appear. It is not pretended that 
the fact sought to be inserted was not proved ; and, since 
the case excludes it, though it lias been signed by the 
junior counsel, yet the attorney for the Defendant is jus- 
tified in declining to apply for the signature of a serjeant, 
as requested by the Plaintifl^ feeling that, by an acqui- 
escence, he should compromise the whole question, which 
his client came to try. 

Co 2 )lcyy in supjiort of his rule, was stopped by the 
Court. 

Gibbs C. J. As I understand the facts of this case, 
the parties went down to trial, no serjeant being of 
counsel at the assizes. A verdict was there taken for 
the Plaintiff, subject to the opinion of this Court, on a 
case reserved. A case was drawn by the Plaintiff’ 's 
counsel, which was not approved on the part of the 
Defendant. The counsel on both sides then attended 
the Judge, who referred to his notes, and, after hearing 

both 
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both parties, stated what lie thought was the point to be 1818 . 
decided in the case. The counsel whom the Defendant 
had selected then sifjiicd that case. By the rules of this *Jackson 
C ourt, no case can be argued, unless it be signed by a Hall. 
Serjeant for each party. The Defendant refuses to ob- 
tain a serjeant\s signature, although the Plaintiffs* Ser- 
jeant has signed. The Defendant thus stands aloof, and 
says, I will not accede to the signature ; for there is no 
doubt that any serjeant would have signed this case, be- 
cause it had been settled t)y the only authority which 
could settle it, namely, by the authority of the Judge 
before whom the cause was tried. The case, it is true, 
cannot be argued here without a serjeant’s signature, but 
it is competent to this Court to order the postea to be 
delivered to tJie Plaintiffs, that they may enter judgment 
thereon, now tliat the Defendant refuses to fulfil the 
agreement under whicli the parties drew their case. 

Unless, therefore, this case is signed on the part of 
the Defendant, and delivered on or before Friday next, 
the rule must be absolute 11)1* tlic jmiea to be delivered 
to the Plaint ifls. 

Rule absolute sub modo. 

The conditions imposed by the Court not having 
been complied willi by the Defendant, the rule was 
made absolute. 


Postea to the Plaintiffs, 
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June 3. Ridge and Others v, Garlick and Others. 


A local turn- 
pike act im- 
posed specific 
tolls oil car- 
riages in pro- 
portion to the 
breadth of 
their wheels, 
such tolls 
being encreas- 
ed in propor- 
tion to the 
narrowness of 
the wheels, 
and being 
highest where 
the wheels 
were of less 
breadth than 
six inches : 
Held, that the 
carriages sub- 
ject to such 
tolls were ex- 
empted from 
the additional 
toll imposed 
by the latter 
part of the 
A3d section of 
the statute 
13 G. 3. c, 84. 
(General 
Turnpike Act) 
and that the 
local act vir- 
tually repealed 
that section. 


I^EBT by the treasurers of the trustees of the turn- 
pike road leading from Cosham^ in the county of 
Southampton, to Chichester, on a bond given to them by 
the lessee of a turnpike gate on that road, and his 
sureties. The Defendants craved oyer of the bond and 
condition, which was for the due performance by the 
lessee of the covenants comprised in a lease of the same 
date with the bond, and made between the trustees of the 
road of the one part, and the Defendant, Garlick, of the 
other part, and they set out the lease by which, (after 
reciting that, by the stat. 46 G. 3. intituled an act 
for repealing two acts passed in the 2d and 24th years of 
the reign of his present majesty, for repairing the road 
from Cosham, in the county of Southampton, to the city 
of Chichester, and for the more effectually repairing the 
said road,” power was given to the trustees, after 
giving notice, as therein mentioned, to lease the tolls 
granted by the said act for any term not exceeding three 
years, for the best rent that could be reasonably gotten 
for the same ; and that the said tolls had been let by 
auction to the Defendant, Garlick, for one year, as the 
highest bidder;) it was witnessed that the tolls were 
demised to Garlick for that term for 670Z. ; and it was 
provided, (among other restrictions,) that if Garlick 
should, at any time during the term, demand or receive 
for toll for the passage of any coach, &c. waggon, wain, 
cart, or other carriage, through the turnpike gate, any 
greater or less toll than the rei^cctive sums directed to 
be paid for such tolls by the said act, (except only where 
such tolls had been lessened by order of the trustees by 
virtue of their powers under the act,) or any toll for 

articles 
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articles exempted by the act, or by any other of the laws J 818- 
and customs of the realm, the trustees might determine 
the demise upon giving notice as therein mentioned. 

Garlich then covenanted, that he would not at any time Garlick. 
during the term demand or receive greater or less tolls 
than those stated in the proviso, nor at any time during 
the term, demand or receive for toll for the passage of any 
coach, &c. waggon, wain, cart, or other carriage through 
the said turnpike gate, any greater or less tolls than the 
respective sums directed to be paid for such tolls on the 
road by the said act, (except only when the tolls had 
been lessened or altered by order of the trustees, by 
virtue of their powers under the act, or other laws or 
statutes,) nor any toll for articles exempted by that act, 
or any other of the laws and statutes of the realm. 

The Defendants then averred, that Garlick had not, at 
any time during the term, demanded or received for 
toll, any greater or less tolls, or sums of money than 
those stated in the proviso, and general performance by 
him of his covenants in the lease. 

Second plea, that Garlick had not at any time during 
the term, demanded any greater or less tolls, or sums of 
money, than those stated in the proviso, (except as there- 
in excepted,) attd except where he had demanded and 
taken for divers waggons, carts and carriages, liaving 
the fellies of the wheels thereof of less breadth or gauge 
than six inches from side to side at the least, at the 
bottom or sole thereof, and for the horse or beasts of 
draught drawing the same, one-half more than the toll 
payable for the same respectively by the recited act, and 
under, and by virtue, and according to the form of the 
statute {a) in such case made and provided. 

Replication as to the first plea ; that by the act recited 
in the condition of the%ond, it was enacted, that the 

(«) 13 G. 3. 

after 
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after-mentioned tolls should be demanded and taken at 
the toll gates or turnpikes erected, &c. ; viz. for every 
four wheeled waggon, wain, cart, or other such carriage, 
having the sole or bottom of the fellies of the wheels 
thereof of less breadth or gauge than six inches, and 
drawn by four horses or other beasts of draught, the sum 
of one shilling and sixpence ; and drawn by three horses 
or other beasts of draught, the sum of one shilling; and 
drawn by two horses or other beasts of draught, nine- 
pence (a), &c. For every two wheeled waggon or other 
carriage having the sole or bottom of the fellies of the 
wheels thereof of a less breadth or gauge than six inches, 
and drawn by four horses or other beasts of draught, 
the sum of one shilling; and three horses or other beasts of 
draught, ninepence ; drawn by two horses or other beasts 
of draught, sixpence, &c. : which said tolls had not at the 
time of the making of the indenture, or since, been lessened 
by order of the trustees ; nor was any thing in the first 
recited act expressly directed to the contrary. The 
Plaintiffs then averred, that Garlicky after the making 
of the bond and during the term, demanded and re- 
ceived of Wm. Shmns for the passage of a four wheeled 
waggon, having the sole or bottom of the fellies of the 
wheels ||tereof of less breadth or than six inches, 

and drawn by fou|^ horses through the gate in the con- 
dition mentioned, a greater toll than one shilling and 
sixpence, directed to be paid for such toll by the first 
recited act, to wit, the sum of two shillings and three- 
pence, contrary to the tenor and effect of the bond ; and 


(a) 46 G. 3. c» 46. s. 15., 
which section also specifies the 
toll to be taken for four-wheeled 
and two-wheelecl waggons, which 
had the bottom of the fellies of 
the breadth of nine inches, vary- 
ing the toll according to tlie 
number of beasts of draught ; 


and the toll to be taken for four- 
wheeled and two-wheeled wag- 
gons, which had the bottom of 
the Ifllies of the breadth of six 
iihes, varying the toll according 
lo the beasts of draught ; the toll 
being encrcased in proportion to 
the narrowness of the wheels. 
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this, &c. wherefore. See. And, for a further breach of 
the condition, averred that Garlicky after the making of 
the bond and during the term, demanded and received 
of JV. Pricker^ for the passage of a two wheeled cart, 
liavinii: tile sole or bottom of the fellies of the wheels 
thereof of a less breadth or gauge than six inches, and 
drawn by two horses througli the gate, a greater toll than 
the sum of sixpence, directed to be paid by the said first* 
recited act, to wit^ the sum of ninepence, contrary to the 
tenor, &c. and thfs, Sec. whereibre, See. As to the second 
plea, the Plaintiffs replied in substance in the same 
manner as they had done to the first. 

Rejoinder as to the breach first assigned as to the 
first plea, that the waggon in the first breach mentioned, 
was a waggon having the fellies of the wheels thereof 
of less breadth or gauge than six inches from side to 
side at the least, at the bottom .or sole thereof ; and that 
Garlick did dimiaiid and receive for the said waggon and 
horses, as in the said first breach is mentioned, the sum 
of 2s Sid, as, and being the amount of the two several 
sums of money following, vh. the sum of hv. 6V/. directed 
to be paid, and payable Ibr toll in tliat behalf by the act 
in the condition of the said bond mentioned ; and the 
further sum ofiSinepence (being one half moi^|&an such 
toll) directed to be paid by stat. 1|| G. 3. («), intituled, 
&c. and this, Sec. And, as to the second breach, as to 
the first plea, that the cart in that breach mentioned 
was a cart having the fellies of the wheels thereof of less 
breadth or gauge than six inenes from side to side at 
the least at the bottom or sole thereof; and that Garlick 
demanded and received for the said cart and horses 
the sum of nincpencc, being the amount of the two 
several sums of mone^i^oll owing, viz. the sum of sixpence, 
directed to be paid, an^payable for toll in that behalf, 



by 


{a) General Tnrnfike Aci, 
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1818 by the act in the condition of the said bond mentaoned; 
^ and the further sum of three-pence, being oi|e Half 
^ more than such toll directed to be paid in that behalf 
Oarlick. by the stat. 13 G. 3. General demurrer and joinder, 

Hidlock Serjt., in support of the demurrer. The 
question is, whether the lessee is justified in taking the 
additional toll, and will depend on the operation of the 
23d section of the general tuilipike ^t (^a) on this local 
statute. The lessee is not justified m taking such toll. 
It is true, that section authorises the takin|^ of additional 
toll for wheels of the dimensions stated in the pleadings, 
but this provision can only apply to those local acts 
which impose tolls of an equal rate on such waggons as 
have broad wheels, and such as have narrow wheels. 
The clause in the old local act for this road (^), and rc- 


(^) The trustees appointed 
by virtue or under the authority 
of any act of parliament, made 
for repairing or amending turn- 
pike roads, or such person or 
persons as are authorised by 
them, shall and may, and are 
hereby required to demand and 
take, fo^^ery waggon, wain, 
cart, . o^^lKarriage, having the 
fellies of fbe wheels thereof of 
less breadth or gaugl^ than six 
inches from side to side at the 
least, at the bottom or sole there- 
of, and for the horses, or beasts 
of draught drawing the same, one- 
half more than the tolls or duties 
which are or shall be payable for 
the same respectively : — and for 
every waggon, wain, cart, or car- 
riage, having the fellies of the 
wheels thereof of less breadth or 
gauge than six inches from side 
to side, at the least, at the bot- 
tom or sole thereof ; and for the 
horses, or beasts of draught 
drawing the same, from and after 
the twenty-ninth day of Septem^ 


ber^ one,|jiousand seven hundred 
and seventy-six, double the tolls 
or duties which are o|f shall be 
payable for the same respectively 
by any act or acts of parliament 
made for amending or repairing 
turnpike roads^ before any such 
waggon, waiiii cart, or carriage 
respectively,, i^all be permitted to 
pass throiy^ any turnpike gate 
or gates* bar or bars, where tolls 
shall be payable Jby wrtu^ of any 
such acts.” 1.3 G. 3. c, 84. s, aj. 

This jet is repealed by stat. 
3G. 4. r. ia6., intit|iled « An 
act to amend the general laws 
now in being lor regulating turn- 
pike roads in that part of Great 
Britain called Englandy^ which 
also repeals the following acts : 
14 G. 3. cc, 14. 36* 57» 8a. — 
if) G. 3. cc, 39. 44, —5 17 G. 3. 

3. rr.»8. 63. — 

aT G. 3. r. 25 G. 3. r. 57. 

— 52 G. 3. c, 145. — 53 G. 3. 
c. 82. — 55 ^• 3 « 119*-— 57 

G.3. f. 37 * 

(^) a G. 3. 


pealed 
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pealed by the 46 G. 3., now under consideration, imposed 
a general toll of one shilling on every waggon, cart, or 
other carriage, drawn by four^horses ; on every such car^- 
riage drawn by tl^ree, ninepence ; and on every such car- 
riage drawn by one, sixpence: and, during the operation 
of that act, there can be no doubt that every waggon 
with wheels of less than six inches in breadth, was,; 
under the general turnpike acts, liable to the additional 
toll. But thei present local act, in the 15th section, 
carefully specifies the breadth of the wheels of carriages 
liable to toll under it, and regulates the toll according 
to their dimensions, imposing the heavier toll on the 
narrow wheel. That section, therefore, operates as a 
virtual repeal of the 23d section of the general turnpike 
act, the only, object of which was, to protect turnpike 
roads, by imposing a higher toll on narrow wheels, an 
object which is eficctually attained by the additional toll 
imposed on such wheels by the present local act. 


Garuck. 


Vaughan Serjt., contra. The Defendant, Garlicky was 
justified in taking the additional toll. By an express 
enactment («)? all the provisions of the general turnpike 
act are extended to those local acts, which should there- 
after be madef^^and the 46 G. 3. contains express 
exemption from itf operation. It ^ true, that part of 
the 2lSd seMion, which imposes double toll, on wheels 
exceeding a certain breadth, was first suspended for a 
time, hf stat. 1 6 G. 3. c. 4'4s, and was afterwards re- 
pealed by stat. 18 G. 3. c. 28. ; but the former part of 
that section giving the additional toll, remains untouched, 
and if it did not, the protection intended to be given by 
the legislature to turnpike roads, by imposing higher 
toils on narrow whe^, would be rendered inefiectual. 


Vot. VIIL 


(^?) ai G.3. c . zo , 

Gg 
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1818* Local turnpike acts should be construed, with reference 
general turnpike? act, as local iiiclosure acts are 
construed, with reference to the general inclosure apt. 

GAKtick^ 

Hullockf in reply, was stopped by^he Court. 

Gibbs C. J. This is one of the plainest cases. It 
was observed when the generahil-Mrn pike act was passed, 
that a provision was not usually inadci ia local acts for 
putting a higher toll on narrow wheeled \yaggops tlian 
on those with broad wheels : the legislature, therefore, 
made a general prospective provision to supply the 
defect. This was borne in mind by the legislature 
on the passing of any subsequent local act, which im- 
posed one uniform toll on all carriages of the same 
description without distinction as to tlie breadth of their 
wheels ; and it w as wxJl known and understood, that in 
such an act of parliament, carriages w’itli narrow wheels 
were in effect subjected to the higher toll imposed by 
the general turnpike act. But when wx find it par- 
ticularly enacted, what toll shall be paid by carriages 
having the bottom of the fellies of the^ir wheels nine 
inches i^J^readth, what shall be paid ^ those having 
the botfop of the fellies six inches in Ij^rcadth, and what 
shall be paid by thipe having the bottom of the,,fejlies of 
a less breadth than six inches, the legislature has ex- 
cluded the necessity of any reference to the general 
turnpike act: for it is impossible to say, that lifter the 
^ legislature has expressly directed what toll shall be paid 
in proportion to the narrowness of the wheels of car- 
riages, the general turnpike act shall operate upon the 
tolls specified, and augment each of them half as much 
again. To contend for this, is k>|jpntend for too absurd 
a construction to be listened to by this court. ' 


Dallas 
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Dallas expressed his opinion, that the 1 5th section 
of the 46 G. 3. operated here as a virtual repeal of tiio 
section of the general tutnpike act. 

Park J. of the same opinion. 

Burrough J. The general turnpike act imposes a > 
certain additional toll oii'^ narrow wheels, by way of pe- 
nalty for the injury occasioned to roads by their use, 
and operates on those local acts in which a general toll 
is imposed on carriages without distinction as to the 
breadth of their wheels. But it can never be held to 
apply to those local acts in which specific tolls are im- 
posed, increasing in proportion to the narrowness of 
the wheels of the carriages subjected to the operation 
of such local acts. 

Judgment for the Plaintiff. 



Clark |ind Another v. Gaskarth# 


'I'^RESPASS for breaking and enfering the closes of Trees, 
the Plaintiffs, called Lime Polts^ and the nursery p^^|*g** 
ground at the parish of C'tosihwaite in the county of growing in 
Cumberland^ and tearing up, digging up, &c. the earth 
and soil there ; and digging up, cutting down, and car- be distrained 
rying away the Plaintiffs’ trees, plants, roots and seeds, for rent, 
growing on the closes. Plea, general issue. ^ 

At the trial before Wood B. at the last Cumberland duct,” in the 
assizes, a verdict, will "damages, was found for the section of 

' ® ’ stat. II (y. %• 

c, 19*, applies 

only to such products of the land as are subject to the process of becoming lipe, and 
of b^ing cut, gathered, made, and laid up, v^en rip^. 

Gg 2 


Plaintiffiy 
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1818. Plaintiffs, subject to the opinion of the Court on the 
following case. 

V At the time of committing the several acts alleged in 

GasKARTH* the declaration, the Plaintiffs were nurserymen, and 
carried on their business in partnership together at 
KesmcJc in Cumberland ; and, before and at that time, 
they were the tenants, and in the occupation of the 
closes mentioned in the declaration, under the Defend- 
ant, for a certain term, then and yet unexpired, at the 
annual rent of 19/. 195. The Plaintiffs used the closes 
in the declaration mentioned as nursery grounds, and, 
at the time of the alleged trespasses, the whole of such 
grounds had been, and were planted by the Plaintiffs 
with young trees, shrubs, and plants, of the description 
mentioned in the declaration, for the purpose of sale, 
in the way of their business as nurserymen, and a great 
number of trees, shrubs, and plants, of different sizes 
and ages, and belonging to the Plaintiffs, were then 
growing on the same grounds. 

At the time of the distress hereafter mentioned, the 
sum of 28/. 6s. was due from the Plaintiffs to the De- 
fendant for rent, in respect of the nursery ground men- 
tioned in the declaration ; and such rent being so in 
arrear, the Defendant, on the 19th February^ 1817, 
distrained all the growing trees, shrubs, and plants 
which belonged to the Plaintiffs, and which were then 
growing in the nursery grounds, for such arrears of rent. 
Notice of distress was given by the Defendant ; and the 
property distrained was appraised by two sworn ap- 
praisers, according to the directions of the statute; and 
on the morning of the 24th of the same month, a sale 
by public auction, of the same trees, and shrubs, and 
plants, commenced by direction of the Defendant, upon 
the premises, for the purpose of raising the arrears of 
rent, and continued from day to day till and upon the 
4th Marche when the sale ceased. Several lots or par- 
cels 
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cels of the trees, distrained as aforesaid, were sold at 181 8, 

the sale to purchasers, whilst such trees were growing, 

and before they had been taken up out of the ground, 

and such lots or parcels of trees were afterwards taken Oaskahth# 

up from the ground by the respective purchasers thereof; 

and other lots or parcels of the trees distrained were sold 

after the trees composing such lots had been pulled up 

from the groutid, by the direction of the Defendant, 

after they had been seized and distrained in the manner 

aforesaid. 

The question for the opinion of the Court was, whe- 
ther the Plaintiffs were entitled to recover. If the 
Court should be of that opinion, the verdict was to 
stand ; but if the Court should be of a contrary opinion, 
then a nonsuit was to be entered. 

The Court now called on Copley Seijt. to support the 
distress ; and he contended that the Defendant was jus- 
tified under the stat. 1 1 G. 2. c. 19. s» 8., which, after 
enumerating certain crops, empowered the landlord to 
seize as a distress any other product whatsoever 
which shall be growing on any part of the estate de- 
mised.” He urged that, as the trees and shrubs in 
question came witliin that description, and as they were 
the only available property on the land demised, they 
were well taken for the arrears of rent. 

But the Court were of opinion that the trees and 
shrubs could not be distrained ; and held, that the word 

product,” in the eighth section of 1 1 G. 2. c. 1 9., did 
not extend to trees and shrubs growing in a nursery- 
man’s ground, but that it was confined to products of a 
similar nature with those specified in that section, to aU 
of which the process of becoming ripe, and of being cut, 
gathered, made, and laid up when ripe, was incidental. 

Judgment for the Plaintiffs. 

HvUlock Serjt. was to have argued for the Plaintiffs* 

GgS 




PARIES p Tj:|i¥ 


Baddely V. Shafto. 


The Defend- rpHE Defendant had given to the Plaintiff a warrant 
wjm^ant^of au attorney to enter up judgment, with a release of 

tomey to enter errors in the common printed form. On the back was 


vdth^Ae^usual usual defeazance, and the following undertaking 
release of er- signed by the Defendant : “ and I do hereby undertake, 
rors and de- Qf error shall be brought, nor bill in equity 

ai^cd^an un- filed to reverse the said judgment.” Default having 
dertaking, been made, and the time for entering up judgment having 
Math th^de expired, the Plaintiff sued out a writ of scire facias to 
feasance, that revive the judgment to which the Defendant pleaded. 
”°T^uIdbr Plaintiff had judgment; 

brought. The upon which the Defendant brought a writ of error. 
Plaintiff re- 


vived the judg- Serit. had obtained a rule nisi to have the writ 

ment by jctre 

facias^ to of error set aside, and the Plaintiff’s costs paid by the 

wWch the De- Defendant. And 
fendant plead- 
ed, and the 

Plaintiff had JBest Serjt. now shewed cause. This motion is 

whereupon the l^unded on the Defendant’s having executed a release 
Defendant of errors, and even supposing it to apply to the judgment 

brought a writ obtained by the Plaintiffj he ought to have pleaded 
of error, . •' ^ 

which the aud he cannot take any advantage of it on motion, 

Court of C. P., Xjundon v. PieJeermg, [a) But the release of errors ap- 
addTf Uu5 to the judgment entered upon the warrant of 

Defendant attorney on which the release appears ; while thejudg- 
ten^d, foTt, sought to be vacated, is that obtained upon the sci^-e 

that this was a 

release of error, and ought to have been pleaded ; and, secondly, that it did not apply 
to the judgihent on the scire facias. 


{a) %Str.i%iSn 


jheias. 
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facias. The Defendant, therefore, is not barred of liis ISIS, 
writ of error on that judf^ment. 

V. 

Lens in support of the rule. The Defendant’s ar- 
gument is founded on the supposition, that the point 
in dispute arises on the release of errors ; whereas the 
Plaintiff relics on the Defendant’s express undertaking, 
and his breach of faith in taking out the writ of error 
contrary to the undertaking, Calcs v. IVesl (a}y Lxccii-- 
tors of Wright v. Nidi, (Z)) As to the other point made 
by the Defendant, Ashnrst J. lays it down in the last 
cited case, that a no new action, but a mere 

continuance of the old action. 

Gibbs C. J. The rule must be made absolute. 

Per Curiam, Rule absolute. 

(rt) a r, K. 183. {h) la error, 1 T, R, 388. 


Williams x\ John Pkarce IIockin and Hannah June 5. 
Head. 


J^ENS Serjt., on the first day of this term, had ob- i. An attor- 

tained a rule 7 iis?^ that a bond, (dated Aprily 1812 ,) ney, before 
1.1 . .1 o . whom, as a 

w^arrant ot attoi ney, and judgment thereon, lor securing commissioner, 

an affidavit 


had been sworn In the country, had been the legal adviser of one of the deponents, 
and had, iu London^ told the party really interested in the cause for which the affi- 
davit was sworn, that he intended to move the court in that cause, in which, however. 


he was not the attorney. The Court held, that this formed no objection to the 
affidavit, which was accordingly received. 

%, The Court set aside the securities for an annuity after a lapse of six years, for two 
of which it had been paid, on the ground that the consideration money was not the pro- 
perty of IV, as stated in the securities, but of C., and that the name of the person, on 
whose behalf the money was paid, was not truly set forth in the receipt thereon, C. 
being alive, and having claimed the consideration money and the annuity as his own. 


G g 4 
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1818. 

WnxiAMS 


V» 

Hockzn. 


an annuity of 200Z. per ^num, (which had been paid for 
the first two years,) might be declared void, and vacated, 
and that the sums levied in execution, (in 1816,) might 
be returned, upon the ground that the consideration 
money was not the proper money of the Plaintiff, as stated 
in the securities, but of C. Catyenter^ and that the real 
name of the person by whom, and on whose behalf the 
consideration money was paid, was not truly set forth in 
the receipt on the bond, wherein it was stated, that the 
consideration money was paid by the Plaintiff, whereas 
it was paid by T, Wingate^ and whereas a part of the 
consideration money was in fact retained by C. Carpenter^ 
the real purchaser, under pretence of payment for a 
previous debt, alleged to be due from the Defendant, 
Hoclciiii the joint grantor, to Carpentet\ 

The affidavit of the Defendant, Hannah llead^ and 
Thomas Norris disclosing these facts, and that Carpenter 
(who was alive at the time of the motion), had fre- 
quently asserted both orally and by letters appended to 
the affidavit, and referred to therein, that the annuity 
was his own, and purchased with his money, was sworn 
at Oakhamptonf in the county of Devon^ before Thomas 
Bridgman Luxmore^ a commissioner. 


Best Serjt. now took a preliminary objection to the 
reception of this affidavit, on an affidavit of Carpenter^ 
which stated, that Luxmore of Oakhampton^ before 
whom Read's and Nortis's affidavit was sworn, had 
called, in company with Norris^ on the deponent in 
New Inn^ and said that he {Luxmore) was about to 
move to set aside the annuity ; and that the deponent 
had seen letters written by Hannah Read to the said 
Luxmore^ as her friend and legal adviser. 


Lens and Pell Serjts., for the Defendants, put in an 
affidavit that Charles Luxmore^ of Red Lion-square, was 

the 
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the agent, and that the attorney in the cause was 
Norris, 

Best then contended that it was clear that the com- 
missioner had been the legal adviser of the party whose 
affidavit he had taken, and that he had called on Car^ 
jpenter as the attorney in this cause, he having expressly 
told Carpenter that he intended to move; and that, 
therefore, such affidavit could not be received by the 
Court. 


1818. 

Williams 


V, 

HOCKIN. 


Gibbs C. J. We arc of opinion that there is no 
objection to this affidavit being received ; for the rule 
only says, that the affidavit shall not be sworn before 
the attorney in the cause. Though the commissioner 
may have been Hannah Read^s adviser on other occa- 
sions, yet he may not be so in this cause; and it is 
sworn that he is not. His saying that he would move 
in the cause will not bind Hannah Read as his client. 


Best then shewed cause against the rule ; and, not 
denying that the consideration money was Carpenter'%^ 
urged that the Plaintiff had come too late, for the an- 
nuity was granted early in the year 1812. He admitted 
that where the defect was manifest on the record, lapse 
of time was no bar to a motion for setting it aside ; 
but he contended that, according to Ex parte Max-^ 
welly {a) the facts disclosed by affidavit were insufficient 
to set aside the securities for this annuity, after a lapse 
of six years, for two of which the payments had been 
made. 

Lens and Felly in support of the rule, were stopped by 
the Court. 


{ a ) 0 , Easty 85* 


Gibbs 



m 
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Williams 


'Hockjn. 


Gibbs C. J. The case of ^ar/e Mamell meets 
our full approbation, because there the motion was 
made on extrinsic facts, after the person best able to 
give an account of the transaction was dead ; and more^ 
over, after a lapse of more than six years after his 
decease. In this case Mr. Carpenter is still living, and 
he fairly comes forward, and says, in effect, that the 
transaction is as it is stated on the part of the Defend- 
ants. We arc, therefore, relieved from all difficulty in 
this case, and the rule must be made 

Absolute, {a) 


(a) See Ex parte Mackrethy 8 Easty 563.1 and v. Howy 

7 Taunt, 596. 


Lidbetteu, Plaintiff*; Barton and Wife, and 
Others, Deforciants. 


Fine, the date J^EST Serjt. moved that this fine, the date of which 
nL'swom'to! sworn to or stated, but which had been 

bui which had rejected by the officers as being out of time, might 

been rejected p^gg affidavit that the whole of the papers, after 

by the omcers ^ i l ' 

as out of time, due taking of the acknowledgments, had been laid 

suffered to pass aside and forgotten, m the office of the attorney, who 

that^,^ftVr the and at w^liosc instance 

due taking of Best now made the application. All the parties were 
the acknow- alive, 
ledgments, the * 

papers had 

been laid aside gy the Court. 

and forgotten 

in the office of Tfiat, 

the atorney, 

one of the deforciants, and that all the parties were alive. 
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Coke and Another, Executoris of Crick, v . 
Brummell and Radcliffe. 


QN the 5th November-, 1800, the Defendant, Ead- and R. 

cUffCy (whose name was then Emilvm Hanri/ fielme^ fn^several^ 
and who had since taken the surname EudcliJJb) at the bond, and a 

request of BniminelU joined him in giving a joint and warrant of at- 
, 1 , , 1 f • 1 torney ror 

several bond, and a warrant ot attorney, by which jointly and se- 
ttle Defendants were jointly and severally to confess verally confess- 
judgment thereon, to secure the payment of an annuity 
of 60/, to Crich^ the testator. By these instruments, it for securing an 

appeared that Criclc had contracted with Brummell for pay- 

% ' t n 1 • 1 11 1 ^hle by R. to 

the purchase of the annuity, to be payable quarterly to 

Criclc during the joint lives of the Defendants and the ecution by A* 

syrvivor, for 360/.4 to be secured by the bond of Brum- 

mdl as principal, and of Iladcliffb as his surety, and also one of the 

by their warrant of attorney. Some days aftef the Christian 
■ . names of A, 

Defendants had executed these instruments, Crick's attor- the bodies 

ney requested Radcliffe to rc-exfcute the stoe, stating, of the instru- 

that when the instruments were executed, Eadcliffes 

name had been written in the bodies of them “ EmUius M^as supplied 

Bclme" only, and that he, havinir observed previously l^terlme- 

? ation by the 

to the enrolment! that lladclffc s signature was A'. H. attorney of the 

Delme” had afterwards interlinetf the word Henrff 

(which h© had learned was also.'^his as part of 

Eadclffc's name,' throughout the instruments. Ead- tered were re- 

clWe re-executed the instruments, but Brummell did 

^ but not by 

not. Judgment was entered up on the warrant of it. A. was 

attorney in Michaelmas term 41 G. 3; against both o*' tke 
^ ^ ^ bondinK.B., 

pleaded the 

judgment^ and defeated the action. The Court of C. P. refused, on motion by A , 
to set aside the securities ; frst^ because he had assented to the alteration j and, jr- 
condlji because he had recognised the validity of the judgment by pleading it. 

Defendants, 
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1818. Defendants. In Michaelmas, term, 1817j an action 
Coke ^ brought against Hadcliffe on the bond in K. B., 

to which ho pleaded judgment recovered by Crklc in his 
Brummell. lifetime against him jointly with Brummellf on which 
issue was joined ; and the roll not having been carried 
in on entering up judgment, nor at the time of plea 
pleaded, Rad^iffe had an entry made of the judgment 
on the warrant of attorney ; and on a day being given 
to produce the tecord, an office copjr of the entry was 
produced, and he had judgment. 

Serjt., on a former day, had obtained a rule 
nisi to set aside the judgment and the warrant of attor- 
ney on which it was founded, on the groupds that the 
insertion of the name Henry was a material alteration, 
and that, at all events, as it had been done at the in- 
stance of the grantee, it invalidated the securities ; that 
the grantee, having omitted to procui;e BtmimeW^ rc- 
execution after the alteration, Brummelliw^i^ discharged, 
and if Radcliffe should be compelled to pay the whole of 
the annuity, no suit for contribution would be available 
against Brummell ; smd so there could be no joint judg- 
ment : and iie cited case, {a) 

Vaughan and Pell Serjts. now shewed cause against . 
the rule. The Defendant, Radcliffe^ is estopped from 
contending that this^ is not a valid judgment against 
BnmmelL He has assented to the alteration ; he has 
pleaded the judgment, and insisted on its ^^lidity on 
his record ; and has availed himself of it to defeat the 
action brought against him on the bond. This is an 
application to the discifetion of the Court, who will not, 
after his proceedings, permit him to dispute, ^n motion, 
the validity of the securities on which the»judgment was 


{a) II Rep, a;. 


founded, 
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founded, but will leave him to plead the objections to 
the scire facias^ which is now pending. 
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Lens and Serjts., in support of the rule. The Brummbll- 
joint judgment is vacated, the two parties never having 
jointly executed the same instrument. It is also vacated 
because the bond and warrant of attorney have been 
altered ; and the alteration of an instrument, even in an 
immaterial part, renders it invalid. The PlaintifiTs may 
recur to the bond as a severalty, but they can recover on 
no joint bond; for there is none. This objection can- 
not be taken advantage of on the sqire facias^ wheiein 
oi non est factum to the 9riginal bond, upou 
which the judgment is entered, cannot be pleaded. 


Gibbs C. J. This is an application to the Court to 
set aside a judgment, and the warrant of attorney on 
which that judgment is founded, which was given as 
a collateral security on a boigd for the payment of 
an annuity, entered into by Brummcll as principal, 
and by Dclmc as his surety. After the executJbn of 
the instruments by both parties, the attorney who 
prepared the securities discovered that Delme^ whose 
name throughout the bodies of the bond and war- 
rant of attorney was written “ Emilius Dehnc but 
who had signed the same with the initials E, H. before 
his surname, had also the additional name “ HemyJ^ 
The attorney then interlines th^ name “ Henri/^ be- 
tween the words “ Emilius^^ and Delmcy^ wherever 
the omission ocdtirred, and explains the alteration to 
Dehncj Ivho re-executes the instrument so altered. The 
warrant of attorney was, I thinly perfectly good without 
this alteration. But we are relieved from this consider- 
ation by EadclijU'e himself, for he assents to this alter- 
ation. Further than this, Radcliffe himself pleads this 
judgment to an action brought against him on tlie bond 


in 
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li|8* in tbd Cc^Yt of King^s Bench ; and, having recognised 
validity when it suited his purpose, andf having used 
, it fov the purpose of defeating that action, he now comes 
to this coinrt, and seeks to set it aside, togitfaer with the 
ivarfdnt of attorney, on which it was founded. 

We are of opinion that we cannot do this. First, 
because he assented to the alteration. Secbndly, be- 
cause he has himself pleaded this judgment ; and now 
enjoys *a judgment obtained by means of this very 
record. 

The rule, tlifixeforc, must be discharged. 

Rule discharged. 


Inglis, Plaintiff; Heald, Deforciant. 

Fine, of rW- Serjt. moved that this fine, the writ of 

s^ered^to* ijovenant in which was returnable in Trinity term 

pass, all the 1814, all the parties being alive, but no reason being 
Sl«rthere^ assigned for the delay, might pass, 
being no affi- 
davit stating Comt^ after enquiring whether IluUock was pre- 

that the papers , . , , . , , , , , 

were mislaid, , paired with any atiidavit to shew that the papers had 

or assigning been mislaid by the attorney or others, and being 
for Uie^dday. hi the negative, rejected the application. 

Rule refused, [a) 


{a) See p. 438 * 
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1618 . 


In the Matter of Webb, Wallington, BqoWn, Jtme 5 . 
and Brice. 


awai (1 recited, among other things, that differ- 
cnees and disputes bad arisen between Wallingfon^ 
Brffvon and Brice^ and Wehb^ touching their liability t6 
make good to Wehh a portion of a los^ sustained in 
consequence of wool, (then belonging to Messrs. Shep^ 
herds^ clothiers, of Frome^ which had been delivered to 
Wehb, Wallington^ Bromi^ and Brice^ as carriers,) having 
been accidentally bui^t, and which loss Wchb had paid 
and made good to Messrs. Shepherds^ and stated that 
the arbitrator thereby awarded that Wallington^ Br&wn^ 
and Brice were liable to make good a certain portion of 
such loss to Wehh^ amounting to the sum of 633/., and 
that he had accordingly given credit to Webb for the 
same in account with Wallington^ Brcnam^ and Brice^ in 
awarding the sum due from Wehh to JVallmgtoti^ Brqmj^ 
and Brice, and had deducted such sum from the sum 
which would otherwise have been due from Wehh to 
Wallington, Broxtii, and Brice. But, inasmuch as WaU 


A., J?., C.f 
and jD .9 In 
partiimhip a& 
carriers, a^ed 
with iS. <and 
Co. of Frame,' 
to cai^ goods 
from London 
to Frpme, 
where they 
were to bn>.de« 
posited in 
warehouse be- 
longing to the 
partnership at 
Frame, where 
A, resided, 
without any 
charge for 
warehoiisi^ 
room, till it 
should be con- 
venient to S* 
and Co. to 
take the goods 


lington, Brown, and Brice were desirous to have the 
opinion of this Court whether they were so liable, he carried by the 
had, with the consent of the parties, stated tl^ facts re- partners from 
lating to the w^ool, which were, in substance, fc follow: ^r^e un^er 
Until the 2Sth Map, 1816, Wehh, Wallington, Brown, this agreement, 

and Brice carried oh' the business of common carriers deposited 
^ xa the ware- 

from London to Frome. One portion of the profits house at the 

latter place, 
and destroyed 

by fire : ^eld, that: the partners were not liable to 5. and Co. for the value of the 
goods ; and- that A., giving paid the amount of the loss to 5. and Co., had 
paid it in his own wrongi mS was not entitled to contribution from his partners. 


arising 
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ISIS* arising frOnx $uch business was, by their agreement, to 
In^ b^loiig to We6&, and the remaining portion jointly to 

Brown^ and B^’-ice; and any loss arising 
andOtjjew*. 6!^ni the business’ was to be borne in the same propor- 
t^n$* , Wehh resided at Frome^ where he possessed 
stabled rind warehouses of his own, which were used for 
the pitrpbses of the joint trade. A })olicy of insurance 
was cifected by JVchh^ on tliesc premises and their con- 
tents in his own nanu^ for 500/., the premium for which 
he paid out of the partnerslii}) funds. IVallinglou re- 
sided in Ijomlyn^ where ho ])ossessecl premises of his 
own, V, bicli were used ior the })urposes of the partiier- 
ship ; jic insured tlicui in his own name, and paid the 
premiuiii out of llic partnership funds. 'I'lie.se })remi" 
urns were muUially acknowledged by the partners in the 
settlement of their accounts, to havt‘ l)eeii j)roperly paid 
out of the parlnei'shii) lands, ilelore the existence of 
this partnerslii]), Me.ssrs. S/icj^Ju't ds ein|)loyed IVchhy wdio 
w'as then a carrier, to carry for them, from London to 
Frovu\ a [)art ol' the; wool used by them in their trade 
as clolhiors, and they conlinued to employ JVrbb^ IVnL 
lin^toUj lh'o\ai, and Jhke as carriers after the partner- 
ship, in the same way, and to tlie same extent, that they 
liad employed JVebi.j bei’ore that event. After the [)art- 
nership, and a considerable time Ix'l'ore the fire, after 
mentioned, Messv.s. S/n/dords entered into an agreement 
with TIM, on belialf of TJ'M anti Ijis })ai‘lners, and 
which was ject)gnised by his j)aitiiers, tliat Messrs. 
Shvjdicyd^ woultl cinjjioy IVvhb and C-o. to carry a larger 
proportion of their wool than they then did, in con- 
sideration that they would undertake to receive the 
Avool they should bring from Ijondon. to Frame for 
Messrs. Siicphcrda into their warehouses wdien it w^as 
not convenient lor Messrs. Shepherdr to take it into 
their own, and to keep it tlieve until it should be eon- 
venient lor Messrs. S/iqdierds to take it home, wutliout 

ehargiiig 
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charging Messrs. any thing f9ir« 

room, or in any other respect for' the kecpll^ of 
wool; and, in consequence oF this agreertiept, ^ 

Shepherds did employ IVebbsind Co. to carry an |ncriw4 
quantity of their wool, by which an increaseirpT^Ilt 
accruetl. to the partnership of Wehh and Co. The foh 
lowing was the course of Messrs. Shepherds^ trade with , 
respect to their wool. When their correspondents in 
London bought wool there, they sent it to Webb and 
Co.'s warehouses in London^ to be forwarded by their 
waiTixons to fromc when it should suit them. WehhfxnA 
Co. according!}^ sent it I’orward at their own conveni- 
ence. On the arrival of the wool at Frame it was 
alvvays sent home to Messrs. Shepherds w'itliout delay by 
Wehh, the resident partner, unless he received notice 
from Messrs. Shepherds that it was not convenient for 
thorn to receive it. When Messrs. SJiepheuis received 
advice ol' wool bt.‘ing sent by the waggon from London 
to or of its arrival ai Frame, if their warehouses 
liappened io be so hill that they could not conveniently 
receive it tlicre, they sent notice to Webb (as the resi- 
dent partner) ol* tlial fact, and that he w'as not to send 
it home to Messrs. Shepherds, but to house it in Webb 
and Co.’s owji warehv)iises until he received notice from 
Messrs. She/)// reds liiat (hey w^cre ready to receive it. 

If Messrs. S/iejdierds' w\nrehouses were full when any 
]3areel of wool reached Frame, they did not send notice 
to JVebh to bring any part of it borne until their W'are- 
houses w'ei’e so liir emptied as to be capable of holding 
the whole parcel tluit w’as at Webb and Co.’s. There 
was nothing said by Messrs. Shepherds or Webb, at the 
time this agreement was made, as to the party at whose 
risk the wool w^as to remain while it was deposited ill 
Webb and Co.’s w'arehouses. The usual time^w’hich 
Messrs. Shepherds^ wool continued in Webb and Co.’s 
w arehouses was between a fortnight and a month ; but 
VoL, VIII. 11 ii very 
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1818. a WioTith. " Mjgssrs. S/iep/ierds never paid 

^ _i , ^ any thing to TVehb and Co. for keeping their wool for 

them : fVebb and, Co. considered themselves sufficiently 
and Others, recompensed by the increased quantity of wool given to 
them to carry ; and, in fact, JVebb and Co. did receive 
considerable profits from this agreement. About the 
1 1th Map, 18 iG, a quantity of wool belonging to Messrs. 
Shepherds was brought by IVehb and Co., as carriers, 
from London to Frame, ami it not being convenient for 
Messrs. Shepherds to receive it in their own warehouses, 
they sent notice to IVebh, as the resident partner, ot 
that fact, and that he was not to semi it home to Messrs, 
Shepherds, but to house it in^the warehouses of Webb and 
Co. The wool was accordingly put, ^as was usual in 
such cases, into the warehouses o? IVebb and Co., which 
were insured as before mentioned ; and it remained there 
until the 21st 18JG, when the warehouses, and a 

considerable part of the wool, wore destroyed by acci- 
dental fire. On the 25th 31aj/, 181G, while the wool 
remained in their warehouses, and Ix^ibrc the fire, the 
paitnersliip of Webb ami Co. was dissolved l)y mutual 
consent generally, without making any provision for 
their outstanding debts or demands, and without any 
reference to this wool. Notice of the dissolution was 


given to Messrs. Shepherds about llie time of its taking 
place, and a considerable time before the 2istJu?ic, It 
had not been convenient for the Messrs. Shepherds to 
receive this wool into their owni warehouses at any time 
between its arrival and the time of the fire. On the 
wool being burnt, Messrs, Shepherds called upon Webb, 
as resident partner o(’ IV ebb and Co. at Frame, lor pay- 
ment of the value of the wool, and threatened to bring 
an action for the amount, unless it was immediately 
paid. In consequence of this, Wehh having, in the in- 
terval, received the sum of 500/. from the underwriters 
on the policy above mentioned, paid 400/. thereof to 

Messrs. 
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Messrs, Shepherds^ in part ^of payment of the value of the 1818. 

wool burnt, and cither paid or gave Messrs. Shepherds 
security for the residue of the value. In consequence ofWitSB' 
of this, Messrs. Shepherds^ pending the reference, gave a Othew* 
release dated M\h Aprils 1817, to Wallingtorif Brcnm^ 
and Brice of all demands which Messrs. Shepherds had 
against them in respect of this wool. 

Upon these facts Wehb contended that he and his 
partners being liable to pay to Messrs. Shepherds the 
value of the burnt wool, he was not solely responsible, 
but that his former partners, Waliington^ Broimiy and 
Brice were liable to bear their proportion, and pay it to 
him, he having satisfied Messrs. Shepherdsy and they 
having released WallingtoUy Broxmiy and Brice from all 
responsibility to them. 

On the other hand, Wallingtony Brcmn^ and Brice 
contended that Messrs. Shepherds were not entitled to 
recover the value of the burnt wool at all, and that, if 
they were, they were only entitled to recover from 
Webb. 

The arbitrator, in case the Court should be of opinion 
that Wallingtoriy BrowHy and Brice were not liable to 
make good their proportion of the loss sustained, awarded 
that fVebb should, at the expiration of a month next 
after the Court shoald have declared their opinion, pay 
to Wallingtoriy Brow/iy and Brice y at WebU^ house, on 
the same being demanded, the further sum of 6331, ; 
and that the costs of the application to the Court should 
be paid as the Court should direct. 

Bens Serjt., on a former day, had moved for a rule 
nisi to set aside so much of the award as declared that 
WaUingtoHy Brawny and Brice were liable to make good 
a certain portion of the loss of the wool burnt, on the 
ground that the decision of the arbitrator was contrary 
to law upon the facts stated in his award. The Court 
H h 2 granted 
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1818- granted the rule, and referr^ to the case of Rtigg v. 

In the Matter observing, that it did not appear that the ar- 

of Webb bitrator was of opinion that Wallington^ Broxvn, and Brice 

and Others, were liable to make good a portion of the loss by fire to 
Webby but that he had merely so put the point as to 
raise the question. And now, 

Copley Serjt. shewed cause. The question is, whether, 
under the circumstances, IVebh is entitled to contribution 
from his former partners for the sum which he has been 
called on to pay on account of this loss. He is en- 
titled to such contribution. If Webb and Co. held their 
goods as carriers, and it is clear that they did so, they 
are liable for the loss ; for the goods had not arrived at 
the place of their ultimate destination, but were in an 
intermediate stage, it being the duty of JVebb and Co. 
to deliver them to the wareliouses of Messrs. Shejj/ierds, 
If a carrier in any intermediate stage put the goods 
under his care in a warehouse for his convenience, tliey 
are in his holding as carrier, as much as if his boat were 
moored with them on board, or his waggon in which 
they are loaded, were put up on the road. Hijde v. The 
Trent and Merscif Navigation Co, {b) In the case of 
Garside v. The Proprietors of the Treiit and Mersep Na- 
vigatimi (r), the decision rested on the fact that the 
duties of the Defendants, as carriers, had ceased ; but, 
in this case, the dutic's of Webb and Co., as the carriers 
of this wool, had not ceased ; and nothing can turn on 
the distance between the respective waiehouses of 
Messrs. Shejdierds and Webb and Co. 

Secondly. Here are four persons in partnership at 
the time when the goods come into their possession j 
and, assuming that the claim of Messrs. Shepherds was 
not a claim which could, at law, be established against 

(a) ii Matty aio. (b) s T.R. 389. (c) 4 r.ii.581. 

them, 
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them, yet, if under the threat of an action, one of the 1818 . 
partners, situated as Webb was, pays such a claim, he 
pays it in the exercise of that discretion which every of W«bb 
partner must possess ; and he is entitled to treat it as a Othcri* 
partnership transaction, and to have contribution, 

Lensy Besty and Pell Serjts., who were to have sup- 
ported the rule, were stopped by the Court. 

Gibbs C. J. With respect to the second point made 
by my Brother Copley in this case, Wallingtoriy Brawny 
and Brice could only be answerable to Webb for money 
paid by him, on the ground that they had expressly de- 
sired him to ))ay the money to their use, or on the 
ground that it was bettor that he singly should pay at 
once than to wait for execution against all. Now, whe- 
ther he could be obliged to make this payment depends 
on the question whether Webb and Co. had these goods 
as carriers or warehousemen ; for this is a loss which 
would fall on them as carriers, if they were acting in 
that character, but would not fall on them as ware- 
housemen, if they w^ere acting in the character of ware- 
housemen. The Messrs. Shepherds employed them to 
carry goods from London to Fromcy and, if any loss had 
Ijapjiened in that transit, Webb and Co. w^ould have been 
liable. In the midst of these transactions a new agree- 
ment was made, that the Messrs. Shepherds and Webb wad 
Co. should not deal as before ; but that’ Webb and Co. 
should, on the arrival of the goods, retain them in their 
warehouses at without charge, until notice from the 

Messrs. Shepherds that they were ready to receive them. 

The consequence is, that the character of Webb and Co., 
as carriers, was suspended from the time of the arrival of 
the goods at Frome until their delivery to the Messrs. 

Shepherds ; and that, during such interval, though the 
duty of Webb and Co., iis carriers, was not discharged, 

H h they 
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1 8 1 8 - they were not liable as carriers. The effect then is, that the 

^^^**®*’®* Shepherds could not have recovered that money 
Wii» * against Webh and Co., as carriers, which they could not 
»ad Others* have recovered against them as warehousemen. Wehh^ 
therefore, has paid this money in his own wrong, and 
cannot charge it to his partners. 

Dallas J. and Park J. concurred in the judgment, 
on the ground that JVchb and Co. had completed their 
duty as carriers, the goods having arrived at the place 
of their destination ; and that Webb and Co. therefore 
stood in the relation of warehousemen only to the 
Messrs. Shejdierds at the time of the loss, 

Burrough j. I am of opinion that the duty of Webb 
and Co., as carriers, was suspended by the special con- 
tract between them and the Messrs. Shepherds^ and that 
the goods were in the custody of Webb and Co., not in 
their capacity as carriers, but under that special con- 
tract. 

Rule absolute. 


June g. Cooke v. Tanswele. 

The declar- ^'^OVENANT on an indenture of apprenticeship, 
ationincove- ^ i i 

nant on an averment m tlie declaration that the in- 

indenture of denture was in the possession of the Defendant, and 
averred*that*^ therefore could not be produced by the Plaintiff. Plea, 
the deed was 

in the possession of the Defendant, who pleaded non est factum. At the trial the 
deed was proved to be in tlie hands of the Defendant, who had received notice to 
produce it, the notice stating the name of the subscribing witness. On non*produc- 
tion of the deed, the Plaintiif gave parol evidence of its contents, without calling tte 
subscribing witness, who was in court: Held, that the parol evidence was well 
received* 


non 
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non est Jactum. At the trial before Burrough J., at the 1818. 
sittings for Westminster after the last term, it was proved 
that the deed W'as in the hands of the Defendant, to t;. 
whom notice, specifying the name of Pain as that of Taitswkll. 
the subscribing witness, had been given to produce it. 

The Plaintiff, on the Defendant’s refusal to produce the 
deed, gave in evidence what w'as snjiposed to be a copy 
of it, on which the name of the subscribing witness was 
apparent; but, on its turning out that this paper was 
not a copy, the Plaintiff abandoned it and gave parol 
evidence of the contents of the original without calling 
the subscribing witness who was in court. For the 
Defendant, it w^as contended that the Plaintiff had failed 
in his proof, and that the attesting witness should have 
been called. But Bur rough. J. was of opinion, that the 
proof w'as suflicieiit without the evidence of the sub- 
scribing wdtncss. 

Lens Serjt., on a former day, had obtained a rule nisi 
to set aside this verdict, and enter a nonsuit on the 
ground urged at the trial. And 

Coplejj JScrjt. contra^ w^as stopped by the Court, wdio 
called u|x)n 

Lens and Bosanquet Serjts., and they argued thus in 
support of the rule. The subscribing witness was in 
court and might have been produced, and the general 
rule, which imperative for the production of such a wit- 
ness, applies in full force to this case. The rule is so 
strictly observed, that not even the admission of an 
obligor that he executed a bond will dispense with its 
operation, {a) A fact may be known to the subscribing 


(fl) See Phillipps on Evidence, vol. i 463. 5th edit., and the cases 
there cited. 


Hh 4 


witness^ 
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witness, not within the knowledge or recollection of the 
obligor, and he is entitled to avail himself of all the 
knowledge of the subscribing witness, relative to the 
transaction (a ) ; and in this case, the subscribing witness 
might have proved that the instrument in question was 
delivered as an escrow. The rule has been held to 
apply even to the proof of a cancelled dced(Z>); and 
though in the case of a deed lost or burnt, the Court 
will admit a copy or counterpart, or the contents to be 
given in evidence, yet they never permit it, except it be 
proved that there was such a deed executed, (c) EUe7i'~ 
borough C. J., in The King v. Hamjigmoi'th^ says, The 
only question is, whether the j)arties who seek to prove 
the execution of this indenture, must not make their 
way to what may be called secondary proof, through the 
medium of those witnesses who are the plighted wit- 
nesses to the transaction, by first disposing of their 
testimony. If there ever was a case in which the rule 
might reasonably have been relaxed, it surely was the 
case of Abbot v, Plumhe{d)^ yet, in that case, the Court 
held the rule to be inexorable.” {e) 

Copley was heard in reply on the cited cases, the ap- 
plication of which to this case he denied ; and he ob- 
served that, on the parol evidence on which alone the 
PlaintiH^ having abandoned the supposed copy, rested 
his case, it did not appear that there was any subscribing 
witness to the deed, {liwirougfi J. I did not decide 
the case at Klui Prius^ on the ground that the name 
of the subscribing witness could only be known by re- 
ference to the supposed copy. It appeared at the trial, 
that Pern’s name was on the indenture as the sub- 

{a) Per Le Blanc J., Call v. (c) Per Holt C. J,, The King 
Vimningf 4 Eajtt 54* v. Culpepper ^ Skin, 673. 

(/;) Brgton V. Copet Peakes K, (cl) i Doug. 316. 

C. 43* 3«1 edition. (#) 4 M- ^ S. 353, 


scribing 
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scribing witness, and I decided the case with the know- 1818. 
ledge of that fact.] 

•V. 

Gibbs C. J. I do not think the knowledge of the Tansweli.. 
name of the subscribing witness makes any difference in 
the case. I take the question to be, whether when one 
party calls for a deed of the other, who does not pro- 
duce it, and the party calling for the deed is conse- 
quently driven to give parol evidence of its contents, it 
is necessary for him to call the subscribing witness. 

In cases where non est factum is not pleaded, as in qect- 
ment, when a party so situated gives evidence of the 
contents of a deed, 1 never yet lieard it contended 
that it was necessary to call the subscribing witness. 

Here, the deed was in the hands of the Defendant ; if 
he wished to throw on the Plaintiff’ the burthen of 
calling the subscribing witness, he might have pro- 
duced the deed. It was alleged on the record, that 
the deed was in the Defendant’s hands, that allegation 
was admitted, and the Defendant being called on to pro- 
duce it, and refusing to do so, it was not necessary that 
the Plaintiff’ should call the subscribing witness to the 
deed before he gave evidence of the contents. 

Park J. of the same opinion, 

Burrough j. Not only was it averred on the re- 
cord that the deed was in the Defendant’s hands, but 
that tact was proved, and also that notice had been 
given to iiim to produce it, which he refused to do ; and 
I thought at the trial, as I think now, that there was 
no necessity for calling the subscribing witness. 

Rule discharged, (fz) 


( a ) Dallas J, was absent, being ilh 
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June 8* 


Morish V. Foote. 


Case for neg- 
ligently driv- 
ing a mail 
coach against 
the Plaintiff’s 
waggon horse, 
whereby it 
died : Held, 
that the Plain- 
tiff’s wag- 
goner was 
incompetent 
to prove tlie 
negligence of 
the Defendant 
without a re- 
lease from his 
master. 


^ASE against tlie Defendant, proprietor of a mail- 
coach, for negligence in driving the same against a 
waggon horse belonging to the Plain till, whereby it 
died. Plea, general issue. At the trial before Abbott J. 
at the last Exeter assizes, the Plaintiff called Ins 
servant the waggoner, who was examined in chief- The 
counsel for the Defendant tlien objected to the re- 
ception of his testimony, on the ground of his interest 
in tlie event of the trial, founded on his liability to his 
master, and relied on the case of Green v. The New 
Uiver Companif. (r/) But, nothing having appeared to 
inculpate him at the time when the objection was made, 
Abbott J. repudiated the objection. The witness jiroved 
that he left sufficient room for the mail to pass, that he 
was driving the waggon on the proper side of the road ; 
and that the death of the horse was owing to the neg- 
ligence of the mail-coachman. This testimony was 
corroborated by a boy, also a servant to the Plaintiff, 
and aiding in driving the w'aggon. Abbott ,J. summed 
up the evidence to the jury, and told them, if they 
thought the waggon was on the proper side of the road, 
or, if they thought that, having been on the wrong side, 
the waggoner was drawing off to tlie riglit side, and that 
the accident would have been avoided by llie mail- 
coachinaii pulling up his horses, then they should find 
for the Plaintiff: but if they thought that the waggoner 
was in fault, then they should find for the Delendant. 
The jury found a verdict for the Plaintiff; and as neither 


(«) 4 


the 
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the wrtggoiier or liis bo}^ had been released, Abbott J. 
reserved the point made by the Defendant, for the 
opinion of tliis Court. Accordingly, 

Vaughan Serjt., (for Pell Serjt.,) in the last term had 
obtained a rule nisi to set aside the verdict, and enter 
a nonsuit. 


1818. 

Morish 


Foote. 


Lens Seijt. shewed cause. If there had been a charge 
of negligence from the first, cither against the owner or 
the driver of the waggon, as a Defendant, the objection 
might apply. But the witness here is called by the 
Plaintiff merely to shew that the Defendant’s servant, 
negligently driving his carriage, ran against the Plain- 
tiff’s carriage and killed his horse. Though the 
jury were ultimately called on to judge, whether the 
waggoner by being out of his proper place on the 
road occasioned the accident, the Defendant must ^o 
much further, and shew that the misconduct of the 
servant was such as to make him liatde to his master. 
Nor does it follow, that because the Plaintiff' in the col- 
lision of two carriages, one of which is his own, cannot 
recover against the owner of the other, that he, there- 
fore, has an action against his own servant. It is not 
sufficient to say tiiat the witness was interested, because, 
if his master succeeded against the owner of the mail, no 
question could arise against the witness; it must be fur- 
ther shewn, that the muster was liable to the owner of the 
mail, which is negatived here. The evidence of servattts is 
frequently received from the necessity of the thing [a ) ; 
the case of Green v. The New Piver Company is a mere 
exception to that rule. The verdict in that case might 
have been given in evidence in an action by the De- 
fendants against the witness, who was called by them. 


{a) See Bulkr^s Nisi Priust a89. 


That 
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1818 . 

Morkh 


That case, therefore, is totally inapplicable to the present 
question. 


Foote. pdi^ in support of the rule. The case of Millet' v. 

Falconer {a) is in point for the Plaintiff. Here, as in 
that case, the witness comes to discharge himself, and 
therefore, ought to have been released. In Cuihhert v. 
Gostling {b\ where the workmen were held competent 
witnesses for the master without a release, Ellens- 
borough C. J. said, the case was quite different from an 
action for the negligence of servants in driving against 
carriages or running down ships ; for there, if the 
master be liable to the Plaintiffi the servants are ne- 
cessarily liable to the master; and they liave a di- 
rect interest to defeat the action. In the present case, 
if the master recover against the Defendant, he can 
have no action against his own servant, but, if he fail 
against the Defendant, by reason that the accident 
happened by his servant’s neglect, he may have an action 
against him. The seiwant, therefore, had an interest 
in swearing in his master’s favour, and it is on the 
ground of such interest that a release is necessary in 
this and all similar cases, which must be decided on the 
general ground, not on what has appeared in evidence 
at the period when the objection is made. 


Lens Serjt., in reply, upon the cases cited, observed, 
that there must have been some circumstances in Miller 
V. Falcotiet' other than those which appeared in the re- 
port ; for it could hardly have been presumed that the 
plaintiff’s first witness was in the wrong; a presumption 
on which the decision in that case is founded. As to the 
dictum of Lord Ellenborough in Cuthberi v. Gostling^ the 
cases which he puts are cases of defendants, and there 


{a) J CampU »5i. 


(b) zCampb.SJs, 
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is a strong distinction to be taken between a witness 1818 . 
called to rebut a charge of negligence against his master, ^ ^ 

and a witness called to establish such a charge, made by 
his master a^jainst a stran<xer. Foote. 


Gibbs C. J. Arc you aware ol'the case of Prothcroc v. 
FAtonP [a) I was rather surprised not to find that case 
mentioned in a book, lor which the profession are greatly 
obliged to the author; I mean Phillijyps on Ex'idence, [b) 
Prothcroc v. FJton was an action by the assured on a 
policy on goods on board a ship against the assurer. 
The defence was, that the ship was liot sea-worthy. I 
was for the PJaintifls, and we called the sliip owner to 
prove that she was sea-worthy. But Lord Kenyon held, 
that the witness was inadmissible, because, if he proved 
that the ship was sea-worthy, he relieved himself from an 
action by the Plaintiffs, for furnishing them with an in- 
competent ship, to which he would Iiave been otherwise 
liable. If the Plaintiffs had recovered a verdict against 
the underwriter, on the testimony of the witness, that 
the ship was staunch, they would for ever have been 
silenced as to any action against the sliip-owner for loss 
arising from In's providing them with a ship not sca- 
w'orthy. The princijile is this ; witnesses are incompe- 
tent where they jre directly interested in the event of 
the suit. It is perfectly clear, that the witness, in the 
present case, w'as interested in the event of the suit : for, 
if the verdict were to stand, he would be placed in a 
state of security. I think, in point of law^ my Brother 
Abbott was right in repudiating the objection, consider- 
ing in wdiat stage of the case it was made, and in putting 
the case to the jury. But, considering the very liberal 


Reported in Peake^ N* P. (^) This case is cited in the 5th 
C. 117., 3d edition, under the edition of Mr. PJbillippj*s book, 
title of Pjftheroe v. Elton, vol. i. 57., from Peakds N,P. C. 


way 
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way in which business is carried on between tb® Bar 
and the Bench, it is not to be assumed, because counsel 
may reserve an objection, thinking that an opportunity 
will occur ill a later stage of the cause for taking it, that 
therefore the objection is waived. I am of opinion that 
the rule must be made absolute. 

Park J. of the same opinion. 

Buhrough J. I am of the same opinion A dis- 
tinction has been taken between wifhesses for a plaintiff 
and witnesses for a defendant; but it would introduce 
an extreme anomaly in the law if it made any difference 
in cases of this nature, whether a witness was called on 
one side or on the other. 

Rule absolute, {a) 

(a) Dallas J. was absent ; but from the learned Judge shewed 
he was present when the rule nisi the inclination of his opinion to 
was granted, and also when the be that the witness was incompe* 
case was much discussed on both tent, being called to inculpate 
sides, on a former day in this another and exculpate himself^ 
term. Every thing that fell 
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Aislabie Rice. 


^ HE following case was sent by bis Honor the Master Real estate 

of the Rolls for the opinion of this Court. was devised 

1 r i ^ , to H. A. and 

Michael Hatton, theretofore of Dane Court in the assigns for 

county of KM, duly made and published his last will life, in case 

and testament in writhig, dated the Hth Februarij, 1771, 

and executed in such manner as by law is required married, and 

for the passin*^ of real estates. By such will the testator 

(amongst other things,) after giving a life-interest to ^uch persons 

Alice Hatton, his wife, in all and singular his real a® she should 

estates, made a devise in the w'ords following, And as dTfoult of 

concerning my manor or lordship of Dane Court, with appointment, 

the manor and manor-house called Dane Court, and 

' other persons ; 

the several houses, lands, and appurtenances thereunto and the testa- 

belonging ; and also my plate, china, and furniture declared 
- , . . 1111 11 that, in case 

goods, horses, cattle, tarrjages, and liusl)andry tackle, should 

which shall be in my said house and appurlenances at marry in the 

the time of my decease, 1 give, devise, and bequeath the 

same and every part thereof unto llannalL Lilly and consent, or 

her assigns, for and during the term of her natural life, the death 

in case she shall continue single and unmarried: And the con- 

frorn and after her decease, I give, devise, and bequeath sent of two 

the same manor or lordshii> of Dane Court, with the 

* tioned m his 

manor and manor-house called Dane Court, and the will, or the 
several houses, lands, and appurtenances thereto be- 
longing ; and also all the said plate, china, furniture^ 

goods, horses, cattle, carriages, and husbandry tackle, signs should 

^ hold the same 

real estate in 

such manner as she should have done if she had continued unmarried. After the death 
as well of the teslator^s wife, as also of the two persons so mentioned in his will, 
and above ao years since, H. L, married R, A,, who also died in the lifetime of 
H, L : Held, that the estate for life in H.X. was become absolute, and that she 
could then execute the power of appointment. 


unto 
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1818. unto such person or persons, and in such shar® 'OTd 
Aislabie proportions, and in such manner and form as the said 
V. Hannah IMly shall Iby any djed or deeds, writing or 

Ricii. writings, or by her last will in writing, signed and exe- 

cuted in the presence^r three or more credible witnesses, 
direct, Rniit, or appoint; and^Jbr want of such direction, 
limitation or ajipointment, then I give, devise, and 
becjueath the same and every part thereoi^ Sinto Alicc^ 
hilly and Mary Lilly ^ and their hem, executor^ admi- 
nistrators, and assigns, to be equally diviBed among them, 
share and share alike, as tenants in common and not as 
joint tenants ; but, in case the said Hannah Lilly shall 
marry in the lifetime of my said wife, and with her 
consent and approbation, or alter the death of iny said 
wife, wiUi the consent and approbation James Tierney 
of inerchant, and Thomas Lilly of London^ 

merchant, or the survivor of tliein, (such consent and 
approbation to be signified in wiilirig, under her, his, or 
their hand or hands;) them* and in either of the said 
cases as the event shall be, it is my will and mind, 
and I do hereby order and direct that the said 
7iah Lilly and her assigns shall have and enjdy the said 
manor of Dane Courts with the houses, lands, and ap- 
piirtenances tliereunto belonging and also the said 
plate, china, tyid other effeej^s,^ in tile same manner as 
she would have done if she had continued single and 
unmarried.” 

The testator died in the year 1776, without 
having altered or revoked Ids will, leaving Alice 
Hatton^ his wife, therein named, and the above men- 
tioned Hannah Lilly^ then unmarried, him surviving. 
Alice Hatton enjoyed the possession of the said heredi- 
taments and premises (amongst other things) for her life ; 
and having survived the testator about fifteen years, 
died in the month of December-, 17111, leaving Hannah, 

Lilly 
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surviving unmarried. After the death of 
\^lwe Hatloriy Hannah Lilly entered^ into the possession 
aiid enjoyment of all and singular the said estafes, heredi- v, • 
tanlents, and prei1iise(& at Dane Co^t^ with the^appur- 
ten^nces as such devisee undef die saill will. ^ 

James Tierney and Thomgs Lilly ^ mentioned as above 
in the testator’s will, died many years ago, and whilst 
Ifannah L?tly still continued unmarried. HannSti Lilly^ 
havinglS:) rer^iiediinimarried until after the respective 
deaths of the tifetator’s witfow^ James T^ierney^ and 
Thomas Lilly ^ intermarried with Rawson Aislabie above 
twenty years ago, and her said husband died in the 
year 1806. 

Hannah Aislabie (late Hannah Lilly) had always, 
from the death of Alicf Hatton^ been in the uhllljtGf^ 
riipted possession and enjoyment of the said hel^ta- 
ments and premises, or in the peaceable and uninter- 
rupted receipt of the rents and profits thereof; but 
having contracted with Ed&ai'd Royd Rice to sell and 
make out a good title to him of the inheritance thereof 
in fee simple, and Edn^ard Royd Rice phjecting to her 
title under the said will, upon the circumstances above 

slated, a suit was instituted in his majesty’s High Court 
^ ■% 
of Chancery, by Hetwtah Aislabie against Edward Royd 

Rice, for the purposi^ of enlSi'cing the ^fulfilment of the 

contract. 

The ijuestion for the opinion of the Court was, what 
estate, right, and interest, in the real estites at Dane 
Court, Ilamiah Lilly (afterwards, and Hannah 

Aislabie) took under the said will, and what estate, Tiglit, 
and interest, she tlicn had therein under the circum- 
stances above stated. 

The case was argued in Easter term, 1817, by Cayley 
Serjt. for the PhunlifI’, and Pell Serjt. for the Defendant ; 
and afterwards in the last term, by Vaughan Serjt. for 
the Plaintiff, and Best Serjt. for the Defendant. 

VoL. VUI. I i Arguments 
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1818. 

Aj&labie 


V, 

Rice. 


Arguments for the Phiintifll Hannah AiddHc took 
an estate tor life determinable on ' ber^ inarriagc m the 
lifetime olf hei* mother withemt licr consent, or, after the 
death of her mother.’, without the consent of the trustees 
mentjonM in* the will; and this consent having become 
impossible by the act of ^he no\v takes an absolute 
estate. The clause requiring such consent to her mar- 
i. ria'gei' must be considered a condition subsequent, t^d 
not a condition precedent ; the dijltinctio^ betwen the^ 
conditions ^is, that a condition prej^dent must be per- 
formed before the estate vests; in the case of a condition 
subsequent, the estate vests immei I lately, subject to be 
divested by some sub.sc(jueiil act qr event. No technical 
words are necessary to constitute’^a condition subsequent ; 
4^hetlier a condition be consiacred })recedent or subse- 
quent dcjKUids on tlic intention of the party creating it. 
Where it appeiirs that the party is intended to take 
until the condition be performed, it must be considered 
a condition sulrsequcnt; t^is, in the case of a limitation 
to the use of A. in fee, if H, do not pay 10.v, to A, before 
a certain day , 1 ^ and if he do pay then tp othfer uses, 
the condition is subsequent, and yl. is to t&e until pay^ i 
ment {a ) ; and in Edwards v. Hammond {h)y under a 
dqvise to yl. and his lieirs, if he lived to 21, but, if 
died%eferc 21, to, aii(||)er, t^ condition \^as subse- 
quent, and A. to^ a vested estate immediately, subject 
to be divested if he died before 21. So in this case, 
Hannah Atslabic took a ve.sted (.‘state, subject to be di- 
vested on her marriage w-ithout the consent required by 
the testator, in the lifetime of her mother or of the trus- 
tees. In the case of a feoflincj^t with a condition sub- 
sequent, which is impossible, the estate of i%e feolfee is 
absolute; but, if a condition precedent be impossible, no 


(a) I Roll. Abr. 4X5t pi- 1%- {b) 3 Lev- 13 a. 


estate 
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estate or interest shall grow thereupon, (at) tierc, the 
condition subsequent became impossible by the act of 
God} and Hannah Lilh0 therefore, took al absolute 
estate on the death of the survivor of the parties required 
to consent to her marriage. In Tlkinhs v. {h\ 

one devised to his daugbpfer, upon condition of her 
marrying l^s nephew before she attained 2i ; after the 
^ath of the nephew, the daughter, before she attained* 
|2l, m^ied it was adjudged that the con- 

dition was not bimen, having- become impossible by the 
act of God; the cases of Harvey v. ^sto7i (e), Bertie v. 
Faikla7id (d), Gray don y. Hicks, and Gray don v. Gray-^ , 
don (e), are also authorities in support of the Plain- 
tiff! Peyton v. Bury(jQ is precisely similar to this 
case. There the tester devised to ,/. providlB 
she married with the consent'of his two executors, and 
it was held, that, jon the death of one, she might mariy 
without the consent of the survivor, the condition 
(which was also hekPto be%ibsequcnt,) having become 
impossible. The decision in Mercer v. Hall fir) is to 
the saihe el|^t. 

But ill the next place, as to the powhr of appoint- 
ment. Even supposing the marriage Hannah Ais^ 
labie to have been a breach of the condition, the power 
of appointment woufd noll|have beeq affbclld. lie 
condition was by the devise arynexfd to the life estate 
only, and did not extetid to her power of appointment ; 
neither would the power liavc been affected by a for- 
feiture of the life estate, for it is a power collateral or 
in gross. It is independent of the life estate given, it 
doeg not ^operate that estate, nor would the in- 

terest of an appohitee arise out of that estate. Being, 
therefore, a power collateral or in gross, it is not 


J818. 

Aislabu: 


V. 

Rica. 


(a) Co» Ltti\ ao6. b. 
{b) AMod. 6^, 

[c) 1 Ad* 

(d) s4^. a3i. 


(tf) % Atk* i6. 

(/) %P.Wms,626. 
{g) 4 Bro* Ch, Ca, 336. 


li 2 


affected 
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1818. 

Aislabis 


V. 

Rice. 


affected by any alteration of the life c^te. The donee 
of a power to charge lands, being tenant for a term of 
years, and surviving the term, may exercise his power, 
and so also, if he has assigned the term, per the Lord 
Chancellor irf Savile v. BlacheL {a) In Edwar^ v. 
Slater {h\ it was held that d^enant for life, with a power 
of jointuring, who forfeited his life estate, flight after- 
wards well exercise the power ; Liefe v. Saltin^tone 
is also applicable to this case. Sttp^^siqg, therefore, 
breach of this condition to have bften committed, it 
would have affectej^ the life estate only of Hannah Ais- 
, labie ; and the subsequent limitations, which would 
otherwise take effect by way of executory devise, may 
now be defeated by the pow^ of appointment, Doe v, 
Martin, {d) Then as to the Ine estate, which is the only 
particle of interest to be affected by a forfeiture, the 
heir at law has not now any remedy. Hpnnah Aislabie has 
been in possession 1 jr more than 20 years since her mar- 
riage, and the entry of the ftir is therefore barred, Stokes 
v. Berry, (e) Anti he cannot maintain a writ of right, 
foiy;hat lies only by tebj^nt in fee(y), and ngt by tenant 
for life, (g) The heir alone could have entered for the - 
forfeiture, Warren v. Lqe and many cases to that 
effect are collected in Bac, Abr, 

• Hannah Aislqbie^ there|fre, cati now make a good 
title : First, there Juas been no forfeiture, and her estate 
has become absolute ; and, secondly, if there had been a 
forfeiture, the power of appointment would not have 
been affected, and as to the life estate, the only person 
who could have taken advantage of the forfeiture, would 
be now barred of all remedy. 


I P, ffmj, 

(b) Hardrest 410. 
(r) I Mod, 189. 
{d^ 4 -K* 39* 

(^) 


(/) Com, Dig, Droit, (B i.) 
{g) Com, Dig, Droit. (B %,) 
(/>) Dj/ery 126, b, 

(«) Tit. Remainder and Re^ 
version^ 805. et seq,f 5th edit. 


its 
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Arguments for the Defenddiht. Hannah Aislabie 1818. 
having married ^\vithout the consent of the persons 
whose consent was made requisite by the te^^tator, her 
life estate is forfeited, and* her power of appointment is Rice. 
destroyed. It has been assumed that this must be 
considered a condition subsequent, and also that the 
ulterior devises are to be, iSonstrued to take effect by 
way of ex^gcutory devise ; but the intention of the 
^stato|p must be the guide, and this construction 
cannot be snppprt:^ if it appear to be repugnant 
to the testator’s intention. His intention was, that if 
Hannah Aislabie married without |he consent of the 
persons named in his will for that purpose, she should 
take no estate wliatevcr ; and that the estate of the de- 
visees in remainder sljpuld vest in possession imme- 
diately upon her marriage without such consent* 'ftic 
devise is not to her for life merely ; the testator adds, 
but in case sh% shall marry, &c.” which words create 
a limitation over and not^a condition, and, upon her 
marriage, the devisees in r^pmainder might have entered, 
see Bac* Abr, (a) It is not to be denied that this power, 
if conside|ed merely as a po^srer collateral, mightj^ sub- 
sist after the determination of the life estate, but the 
testator has expressly indicated his intention, that, on 
the happening of ^ event, sucli power should 

cease. That event has happened, and, if such intention 
is to be effectuated, the power is gorte. It cannot be sup- 
posed, that the testator intended that the smaller estate 
should be forfeited, and that the power over the larger 
estate should remain unaffected. Therefore, on the 
forfeiture of the life estate, the vested remainder in the 
ulterioKi devisees cthie into possession absolutely, and 
they have now the whole fee, which puts an 'end to the 
question respecting the bar by length of time. But 

(«) Tit. Remahider and Reversion^ 8oi. et seq.y 5th edit. 

I i 3 supposing 
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1818. supposing the words of the will to create a condition, 

\ they cannot he considered to create a condition subse- 

Aislabje . 1 l_ 

quent; and if they constitute a condition precedent, the 

Rice. estate anil povi'cr are gone, for, although rendered im- 
possible by the act of (iod, the power cannot be exer- 
cised, nor can the estate take ellect. Co. IJU, (a). Here 
Hannah Aidahie to have acquired an absolute estate, 
and an unconditional power of a})[)ointnicnt, must have 
married in the lifetime of the persons Vhose ponsent 
was reijuired. No principle can be extracted from 
any of the cases cited which is applicable to this case. 
Pcijton V. Bcny is wholly iiTcconcilcablc with llamnj 
V. Aston^ and the decisions in equity regarding personal 
property cannot govern this case. The power of ap- 
pointment is clearly destroyed, for notwithstanding any 
grounds wliich may be urged for construing this a con- 
dition subsequent attached to the life estate, the condition 
attached to the power is jirecedent. To give effect to 
this will, it imisi be constriied according to the testa- 
tor’s intention, and by that intention the estate and 
power of Hannah Aislahic are gone. 

Cu}\ adv. vult» 

Tlie following certiticate wais sent to the Master of 
the Rolls. 

We have heard this case argued, and have considered 
it. We are of opinion that Hannah TMhf^ now Hannah 
Aidahic^ took under the above will an estate for life, 
wdth a [lower of ap[>oIntnient unto such person or 
persons, and in such shares and [)ro[)oitions, and in 
such manner and form, as she should, by any deed or 
deeds, writing or writings, or by her last will in writing, 
signed and executed in the presence of three or more 
credible witnesses, direct, limit, and appoint, subject 

(-<) io6. lu 


nevertheless 
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nevertheless as to lier life estate only, to the condition 
of her remaining sole and unnuirricd ; which condition 
was qualified by the proviso, that a marriage with the 
consent and approbation of Alice Hatton, the wife of 
the devisor, In her lifetime, or after her death, James 
Tierney and Thomas Lilly, signified in the inanner ex- 
pressed in the said will, sliouUl not determine her life 
estate: we are of opinion, that this condition was a 
condition subsequent, and tluit as the compliance with 
it was, by the deaths of Alice Tlaiion, James Tierney, and 
Thomas Tilly, before the marriage of Hannah Lilly, 
become impossible by the act of God, her estate for life 
is become absolute, and that she may now execute the 
power ol’ appointment of the real ('slates at Dane Court, 
in tlie manner tind form directed by the above will. 

V. Gibbs. 

II. Dallas. 

J. A. Park. 

J. Bl rroi 


1818. 

Aislabie 


V. 

Rice. 
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IN THE EXCHEQUER CHAMBER. 

(In Error.) 

Diuver on Demise of Frank Frank, Esq. v. 
The Rev. Edward Frank. 


Devise to J^JECTMENT. At the Snmme?' assizes for the 

^fnder^toth^e county of Yorky 1812, a verdict was found subject 

second, third, to the opinion of the Court of King's Bench on a case 

fourth, and which was afterwards, by permission, turned into a special 
other sons of , , . » , ^ , 

J5. Fy except verdict, of which the following is the substance. 

the first or ^ Margaret FranJcy widow, being seised in fee of the 

tai/male^suc- P^’c^nises in question, by her wdil, dated the 12th No- 

cessively: re- vember, duly executed and attested, (after ap- 

main^er^o pointing and devising her capital messuage or dwelling- 

110 issue at the house, with the appurtenances, situate in Pontefract^ 

time of the jq of sister, Dame Catharine Standisliy for 

decease of the . *1.1 • » 

testatrix, but upon a condition therein mentioned ; ^vlth remainder 

afterwards liad to the iise of the testatrix's niece, Catherine the wife of 

whonTthe se Frank of Campsally in the county of Yorky esquire, 

cond and third for life : and, after devising certain meadow, pasture, 

were living at arable grounds to trustees for the term of 99 years, 

and the second computed from the time of her decease, if her 

and fourth niece should so long live, Upon trust to pay and dis- 

pose of the clear rents and profits thereof, to such 
mg at tnc same * * 

time ; but at person or persons as her said niece should direct and 
appoint, by way of pocket money for her during her 
fourth son only husband's life, and in augmentation of her jointure after 
was living: h IS decease, in case she should survive him,) devised 

remaindw^o^*^ her said capital messuage or dwelling-house, and the 
the second 

and other sons of B, i^., except the first or eldest son was vested, upon B. F. having 
two sons living at the same time, and was not subject to be divested Ijy subsequent 
events, and consequently that the fourth and only surviving son of B, F, took an estate 
tail under the devise. By four judges against two, Graham B. and tVood B. dissentient. 

grounds 
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grounds above mentioned, from and immediately after 
the determination of the several estates and interests 
thereinbefore limited; and also, all and singular her 
manors, parts and shares of manors, messuages, lands, 
tenements, hereditaments, and real estate whatsoever, 
as well freehold as copyhold, from and immediately 
alter the said testatrix’s decease, (except as therein was 
excepted) to the use of Bacon Frank for life without 
impeachment of waste ; with remainder to the use of 
the said trustees and their heirs, during the life of the 
said Bacon Franks in trust to preserve contingent re- 
mainders ; and then devised in the following words : 
“ And from and immediately after the decease of 
the said Bacon Franks then to, and to the use of the 
second, third, fourth, and all and every other the son 
and sons of the body of the said Bacon Franks begotten 
or to be begotten on the body of my said niece Catherine^ 
his now wife, except the Jirst or eldest son^ severally, 
successively, and in remainder one after another, as they 
and every of them shall be in seniority of age and 
priority of birtli, and of the several and respective heirs 
male of the body and bodies of every such son and sons 
(except the said first or eldest son) lawfully issuing, the 
elder of such sons and the heirs male of his body being 
always preferred, and to take before 'the younger of 
such son and sons, and the heirs male of his and their 
body and bodies issuing and in default of such issue, 
the testatrix then devised all and every her said manors, 
messuages, lands, &c. as well freehold as copyhold, 
(except as before excepted,) unto and to the use of her 
godson, Frank Sotheron^ (the lessor of the Plaintiff’) 
the youngest son of William Sotheron of Barrington^ in 
the county of Yor/r, esquire, by her niece Barcih^ his then 
wife, for life without impeachment of waste ; with re- 
mainder to the use of the said trustees and their heirs 
during the life of Frank Sotheroiiy in trust to preserve 
contingent remainders ; and from and immediately after 

the 


Driver dem. 
Frank 

V. 

Frank* 
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1818 , the decease of the said Frank Sotlicron^ then to, and to 

^ i-p^-Tu ^ second, third, fourth, and all and 

Driver dem. , , ’ , i , , . , 

Frank every otlier the son and sons ol tlio body ot the said 

Frank Sothcron lawlully begotten in tail male, severally, 

successively, and in j’emaiiider one after another accord- 

ing to their seniority, ^vit!l divers reinaindcrs over, the 

ultimate remainder l)eing to the use of her nephew and 

three nieces, Hir Frank Slandish^ Bart., Sarah, the wife 

of the said IVilUam Solhrron, FJizabdh, the wife Robert 

Ramsden, and Catherine, the wife of the said Bacon 

Frank, and their respective heirs and assigns for ever, as 

tenants in common. 

There was a proviso in tlie wall, that tlic tenant in 
possession for tlie time being, of the estates, should 
assume and use tlie surname of Frank only, which had 
been accordingly done by Frank So! heron in the said 
will named, now FranJe Frank, I Ik? lessor of the 
Plaintiff. 

The testatrix died on the Isl r/anr, 17b7;, without re- 
voking or altering Iier Avill. ./Jamr? Catherine Standish 
died many years ago. Baron Frank, the tenant for 
life, had issue by liis said wile, I'our sons, that is to say, 
Richard, wiio was born on the 22d Augmt, 176S, 
and died on the 2Gth Febrmmj, I7G7>. 

Bacon, wlio was born on the 2d yj/egmf, 1770, and 
died without issue on the lGth,/?o/r, 1789, 

Edxzard Richard, wlio was born on the 5lh Fmc, 1 777, 
and died on the 22d October, .1 777. And, 

Edzicard Frank, (the Defendant.,) who was horn on 
the 6th March, 1780, and is now living. 

Bacoji Frank, the tenant for life, died in 1 812, leaving 
the Defendant, his then only son, him surviving. Ca- 
tkerine, the wnfe of Bacon Frank, died in Ins life time. 

At the time of making tlie said 'will, Bacon Frank, 
(the father of B, Frank,) the first taker of the devised 
estates, was in possession as tenant in tail of large free- 
hold 
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hold estates at Ccwipsall and other places in the county 
of York, of coiisidcral)lc annual value, and tenant in 
fee of other estates : and Willlani SotJicroji, the father of 
the lessor of the I’laintiff, wav- in possession as tenant 
in fee of part, and as tenant for life, with remainder to 
his eldest son in tail of other part, of estates of con- 
siderable annual value. 

TJie Court of King’s Bench, after hearing two ar- 
guments, gave judgment on the .I7th June, 18 14- («), for 
the Del’endant. A writ of error was afterwards brought 
in this Court, and the case was twice argued. First, 
in Triniiij tei ni, 1 8 i 5, 2d June, by Jllchardson for the 
lessor of the Plaintilli and Tlolroijd for the Defendant; 
and again in l^asfrr term, ISIS, 28th April, by Scarlett 
lor the lessor of the riaintilij and the Solicitor-General 
for the Defendant. 


Argunients lor tlie Plaintilll Wdicther the estates 
devised by tlie will of Alargayd loank be now the pro- 
j)erty of the PiainlilF or of tlie Dclendant, depends on 
two questions. First, whether the limitation to the 
second, tliird, (binlh, anil other sons Bacon Frank, 
gave a vested interest to the [lersoii answering such de- 
scription innnedialely on his birth; or, on the contrary, 
created a cuntiiiircnt I’emainder to such son as should 
answer the descrijition at the decease of Baco7i Franks 
Secondly, whether, if considered a vested estate in re- 
mainder in a younger son, such estate w’as not divested, 
upon such younger son becoming an elder son, during 
the life of Bacon Frank. The PlaintilF must recover if 
the limitation be considered a contingent remainder, or 
if being a vested rcnuiiiidcr, it has been subsequently 
divested. 

It is clear, tliat the testatrix intended to make a pro- 
vision for tile younger male branches of llie Fiank 


{a) By three jiulgcs against one, Ellcnborough C. J. dissentiente. 
See 3 iU. ^ S, 25. 


family 


1813. 



Fkanic 


V. 



m 
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1818. family in exclusion of the elder branch ; and in the event 
A^,y ■' of the failure of the younger branches, to prefer the Plain- 
^**i^NK^*”* tiff, her godson and nephew, to the elder branch of the 
V. Frank family. She could not have had any personal af- 

Faank. feotion for the younger branches of this family, as at the 

time of her decease. Bacon Frank had no child ; she must, 
therefore, have been influenced by other motives than a 
preference of the younger part of the family to the elder. 
The testatrix wished to exclude the eldest son, on the 
giround of his being otherwise provided for, her clear in- 
tention being to found a new family. In Fox dem. Lowndes 
V. Lowndes (a), the judgment of the Court was given on 
the ground of such intention being apparent on the will. 

At the time of the decease of Bacon Franks the De- 
fendant was the eldest son, and if this be considered a 
contingent remainder, all difficulty ceases. The words, 
first or eldest son,” are not to be construed to mean 
the first born son, but the first or eldest son in being. 
In Fitzherher€s Natura Brevium (h) on the writ de auxilio 
ad Jilium suum militem faciendum vel ad fliam maritan- 
dam^ it is observed, that, if the eldest son die under 
age, the lord shall have aid for the younger son, for the 
words of the writ jprimogenitus flius designate such son 
as shall be the primogenitus and heir apparent at the 
time. And Coke (c) observes on the statute of West- 
minister 1. c. 36., that the words, eigne filsy are con- 
strued in the same manner. 

In the construction of wills, the same rule prevails, 
Lomax v. Holmden, {f) And in Chadwick v. Doleman [e\ 
which was the case of an appointment under a marriage 
settlement, the same rule was applied. Lord Teynham 
Vt Webb {f) is also an authority to the same effect. In 
Beale \*Beale{g) it is laid down, that the words “ younger 

4 Burr, (e) %'*Vern» 

(b) 8a. \f YzFes*i^%, 

i^:) %*Jnst, (g) iP,fVms,%44, 

(d) l*Ves, * 90 . 


children,” 
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children,” comprise all the children but the heir ; and, in 181 8. 

Chadwick v. Dolernaiu the Lord Keeper held the ap- ' \ 

. Driver dem. 

pointment to create a tacit condition, that the quality of Fraiik 

younger son should continue until the time of payment. 

So ill this case, the intention being to make a provision 1^*^^*^* 
for the younger male branches of the family, the con- 
tinuance of youngerliood is a tacit condition annexed to 
the gift. 

But, supposing this remainder to have vested, it was 
divested on the Defendant’s becoming the eldest s6n. 

A remainder may vest, and afterwards divest on a subse- 
quent event, not only in equity, but at law, Doe v. 
im («), and Fearne on contingent remainders {b)^ and the 
cases there cited. If, therefore, this remainder did vest in 
the second son living, on his becoming an eldest son, it 
divested and shifted to the next brother in succession. By 
considering this limitation a contingent remainder, or if 
vested, to have been divested on each son’s becoming the 
eldest son, the intention of the testatrix will be effected. 

That the carrying into effect of the intention of the testa- 
tor, when not inconsistent with strict rules of law, is the 
proper guide for the decision of the court, is apparent 
from the decisions in Doe dem. Long v. Laming (c), and 
Goodtitle denu Sweet v. Herring, {d) 

Arguments for the Defendant. Under the limitations 
of this will, the Defendant took a vested interest in 
remainder, upon his birth, he having an elder brother 
then living. lie has been expressly designated by the 
w'ords of the will as an object of the bounty of the tes- 
tatrix, and there are no grounds for interring that her 
intention was to exclude him. Though the fact o[' Bacon 
FranJd^ having large estates entailed on his eldest son 
is stated in the special verdict, it does not appear that 

(«) 4 r. 39. (^) ^44.9 7th ed. (c) %Burrm iiqo* (d) x 

that 
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1618. that fact was knowMi to the testatrix. Besides, it is a 
Di ^ ^ ^ clear rule, that the Court cannot, in construing a will, 
Faank * I’cgard events happening after the deatli of the tes^ 

*u, lator, [^IVillcs C. J., in Doc (Jem. Morris v. Unde?- 

FRAitk. 

time ol making the w ill. It is a settled rule of law that 
Courts will never construe remainders to be contingent, 
if they can construe them to be vested. This is clearly 
a vested remainder, and does not dilfer from the com- 
mon limitation to first and oilu'r sons, except in the 
omission ot the first son. The Defendant answers the 
description of the wall; he had an elder brother living 
at his birth, at w'hich time, consequently, tlie remainder 
vested. Many cases decided in equity have been cited 
relative to the vesting of portions, and to shew the 
necessity of the party continuing to be a younger child ; 
but in Ilcncagc y» TTunloJic {h), Lord ex- 
pressly says, “ J do not remember that this construction 
has been made upon a legal limitation.^' Those cases 
are not applicable to this case ; but for the Defendant, 
Traford v. ylshlon (c), is a veiy strong case. There the 
testator devised to liis daughter for life, w’itli remainder 
to her second son in tail male, and so to every younger 
son, with remainders over. ^Iherc were two sons of the 
daughter, and tlic eldest tlying, the survivor, though an 
only son, was lield to be cntiiled. Lomax v. Holmdcn, 
upon which much stress has been laid, was a case in 
favour of the parties’ taking an estate, but has been cited 
in support of defeating an estate. As to the writ in 
FHzJierherr s Nahira Brcviimi, that point is stated by 
Fitzherhert to have been settled, on the ground that the 
party ought to be heir apparent. In Doc deni, Lowndes 
V. Lowndes there were express words upon which the 
Court decided, and no such words are here. 


{a) Willes^t^z. {/j) (r) %Fern,G(>o. 

The 
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I'he words ol’ lliis will arc clear and plain to make it 
a vested remainder, and tbere are no words to divest 
it. There arc undoubtedly cases in which a remainder 
may be divested, as in Doew. Martin ,* but in no case 
similar to the present lias it been so held. No case 
can be produced ol' an estate divesting, unless there be 
express words to divest it, which here there are not. 
Bacon^s Abridgment, (a) The cases referred to in Bcarne 
on Contingent liemainders do not touch this question. 
13y the words and fair construction of this Will, the De- 
fendant is entitled, and the Plaintilf cannot recover 
against liini. He has I'ailed in shewing it to have been 
the intention of the testatrix, that, if the eldest son died 
when the second son had become entitled td' the devised 
estates, the second son should lose them on the decease of 
his elder brother ; and if such intent could bo collected, 

T, 

it could not be sliewn that it could lierc take effect ac- 
cording to the rules of law, lor this is a vested and not 
a contingent remainder, and there is no provision in the 
will for divesting it whe n once vested. Looking at the 
will alone and not at subsequent events, which the Court 
cannot look at, this reinainticr clearly vested in the De- 
fendant on his birtli, not subject to be divested upon the 
hapjiening of any subsecpient event. 


1818. 


Driver dem. 
Frank 


V. 

FranIc. 


Ajsn nov/, tiierc being a diifercnce of opinion in this 
court also, the Judges who were present and had heard 
the arguments gave tlicir opinion seriatim, {b) 


Gauuow B. declined giving any ojiiuion, not having 
heard the first argument. 

Bukrouoh J. This case comes before the Court on 
a w’rit of error from the Court of King’s Bench. (Here 

(«) Title, Done ct Remain- been of counsel iti the cause, 
det'i pi, %i. Graham B. and Dallas J. 

(/>>) Absent, Park J., who had 


the 
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Brivsr dem. 
Frank 


tlie learned Judge stated the special verdict until he came 
to the limitation in remainder in tail male to the sons 
of Frank Sotheron.) I need not read dny more of this 
will, in whiclj^ there is a proviso t^j^t the tenant in 
possession, for the time being, of the j^states devised, 
should assume and use the surname of Frank only, 
which has ac^vdingly been done- (The learned 
Judge then read the remainder of the special verdict.) 
Under these circumstances, the question presented to us 
our delision is, whether the judgment of the Court 
of King’s Bench in this case is erroneoqj^ The quejs- 
tion argued before us was, whether the» Irediainder 
limited to the use of the second, thirdfif' fourth, and all 
^ and every fther the son and sons of the body of Bacon 
Frank begotten, or t^ be begotten on Catherine^Vi^ 
wife, ex<^t the Jirst or^ eldest son^ vested in ^tKe "De- 
fendant, Mr. Edward Franks as soon as he stood in the 
relation of second son. And, if it vested, I confess I 
sec no reason for saying it has beeri\livegted. Whether 
it so vested or not, must depend upon, and is to be col- 
lected from the words of the will, and from the whole 
frame of that will. I am very much governed in iny 
opinion, from the technical description in the clauses of 
the will throughout, and particularly in those par^ts of 
the will which I have carefully stjjted'f and I have stated 
that part ^f the will, because I think it contains on the 
face of it one of the strongest arguments in favour of the 
Defendant ; and I think that the Plaintiff cannot be suc- 
cessful without calling in matter not in the will, or in- 
ferring circumstances from wlpat is stated in the will. I 
cannot do better than use the words of one of the learned 
judges of the Court of King’# Bench (a) ; upd though I 

agree the preventing, an union of the estates was th^ 
most probable, yet there does not appear to me to be 


(a) Bayley 4, 3 ilf, ^3* 5. 41, 


that 
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that certainty in this case upon which alone a couit of 
justice ought to act.’* 

I think there is nothing in this will that can be con- 
strued in favour of the lessor of the PlakitiflfJ w'liile there 
is a younger uon of Mr. Bacon Frank . for Mr. Soiheron 
becomes the object of her bounty only on the failure of 
male issue of the younger branches i of the family of 
Mr. Bacon Frcunk. The Defendant was a younger son 
of that family, and the words of the will ^re and^. m 
defanlt of such issucy then I do appoint, limit, give, and 
devise all ami every niy said manors, &c. &c. uiito and 
to the use and behoof of my godson, Frank Soiheron^^' from 
which it is cletlr, that she did not intend Jdr. Soiheron^ 
to' take in exclusllon of the Defendant and liis issjuc. 



Dhiveb dem 


Frank 


v. 

Frank. 


On “the part of the lessor of the Plaintiffi the argument 
was, that it w^as the intention of the testator that the 
limitatfbn should remain contingent until the death of the 
t^jnant* for life ; until the death of Mr. Bacon Frank the 
father. That must be collected from the clause of the 


will, which I have already stated: and from and im- 
mediately after the decease of the said Bacon Franks 
then to, and to the use of the second, third, fourth, and all 
and every other the son and sons of the body of the said 
Bacon Frank, begotten or to be begotten on the body 
of my said^nicce, CcUherinc, his now wife, except the 
Jirst or eldest son^^ Here, I cannot help adverting to 
what was said by another of the learned Judges [a) of 
the Court of King’s Bench, in delivering his opinion 
on this case. ‘Ml has been alteinplcd to assist this 
supposed intention by a distinction between the words, 
frst and eldest, as not being synonymous. I must con- 
fess, I did not very much feel the force of this argument, 
and 1 am not sure that I understand all the bearings of 
it: my opinion is, however, that it fails in its foundation, 
and that frst eldest mean the same person, eldest being 



only 
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1818. 


Dkjvicr dem. 
Frank 


V. 

Ficank, 


only another description of the^/>-5/.” I fully agree with 
that learned Judge in opinion, that the will is to be' so 
understood. 

On this point it has been contended, that this ex- 
ception overrides the whole clause ; and diat the inten- 
tion is, that the remainder should not vest till the death 
of the father. Bacon Trank ; and that, on that event, the 
estate should be then given to the person who answers 
the description of second son : but, on the other hand, I 
think it has been irresistibly shewn, that the limitation to 
the second son is left untouched. The exception was 
meant to apply to all and every other the son and sons of 
the body of Bacon Trank^ begotten or to he begotten on 
the body of his wilb Catherine^ It is not consistent with 
the accuracy of the general language of the will, to refer 
this exception to the second, third, fourtli son, &c. 
but it is consistent with that language to refer it to all 
and every other the son and sons, of the body of the 
said Bacon Frank, I admit that it shews abundant 
caution to exclude the first or eldest son, but it leaves the 
limitation to the second son untouched. The will is so 
accurately framed throughout, that, if the person who 
drew it meant to prevent such a legal operation of the will, 
and to prevent the limitation from taking effect until the 
death of the father, it would not have been left to suppo- 
sition or conjecture, but a special provision for that pur- 
pose would have been introduced into the instrument. 
There is no such provision, and, on the whole, I am of 
opinion that the judgment of the Court of King’s Bench 
ought to be affirmed. First, because the testatrix’s in- 
tention is not sufficiently cl^^ar to warrant us in saying, 
that the limitation cannot have effect until the death 
of the tenant for life, and there are no express words 
to warrant that which is contended for by the Plaintiff 
in error on this subject ; and, in the second place, be- 
cause it is the object of the cases which have been de- 
cided on this subject, to vest the interest as soon as the 

words 
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words of the instrument will fairly admit it. I rest on 1818* 

the words of the instrument to shew, that that is the ^ 

^ 1 11 1 • 1 Dwver dem, 

eifect; and the ordinary effect should be given to the Frank 

words, unless there appears a plain and manifest intent 

♦ 4.U i. Frank, 

to the contrary. 

It has been argued, that these words “ from and im- 
mediately after the decease of the said Bacon Franks 
then to and to the use of the second, third, fourth, and all 
and every other the son and sons of the body of the said 
Bacon Franks &c.” would not vest the remainder in the 
second son until the death of Bacon Frank* If this limit- 
ation had been ‘‘ to the first, second, third, &c.” it 
would not have prevented the vesting of the remainder 
until the death of the father, but it would have vested in 
the first son the moment he was born ; and, in my judg- 
ment, there is nothing in this will, nor in the special 
verdict, to prevent the remainder limited to the second 
son vesting, as soon as he answered that description, 
which he did at the moment of his birth, on the 6tli of 
March^ 1780, having an elder brother Bacorij then 
living, and who continued to live for nine years after- 
wards. That circumstance I have not overlooked : I do 
not feel it necessary to go farther into the circumstances 
of the case. Upon the whole, I think the judgment of 
the Court of King’s Bench is perfectly correct. 

Wood B. On the best consideration which I have 
been able to give to this case, I am sorry I cannot agree 
in opinion with what has just been delivered before me. 

What I shall have to say on this subject will be ex- 
tremely short. It may be sufficient to say, I agree in 
opinion with the Lord Chief Justice of the Court of 
King’s Bench, which opinion is very fully reported in the 
third volume of Maule Selwi/n. All the cases which I 
think applicable to the subject have been fully discussed ; 
and I found my opinion entirely on what I conceive to bo 
K k 2 the 
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1818. 


Driver dem. 
Frank 


Frank. 


the clear intention of the testatrix, as evidently appear- 
ing or fairly to be inferred from the words of the will. 
I agree, we are not to construe a will merely from con- 
jecture : but, if we can collect an intention from what is 
stated in the will, and that intention is not contrary to 
the rules of law, the law will carry it into effect. 

My learned Brother has already fully stated the 
special verdict ; and, therefore, it is not necessary for 
me to go through it, except that I shall take the liberty 
to state the first clause, limiting the estate to Bacon 
Frank during the term of his natural life, then to 
trustees, to preserve contingent remainders ; and, ‘‘ from 
and immediately after the decease of the said Bacon 
Franks then to and to the use of the second, third, 
fourth, and all and every other the son and sons of the 
body of the said Bacon Franks begotten or to be begot- 
ten on the body of my said niece Catherine^ his now 
wife, except the Jirst or eldest son^ severally, successively, 
and in remainder, one after another, as they and |Very 
of them shall be in seniority of age and priority 
and of the several and respective heirs male of the body 
and bodies of every such son and sons, except of the 
said first or eldest son and, in default of such issue, 
then over to the present Plaintifl', Frank Soiheron^ who 
has taken the name of Franks and to whom the testatrix 
has devised by name. The whole of this case turns on 
the effect and application of that exception. The pro- 
bability, and, indeed, I think, the obvious meaning of 
this clause is, that the testatrix meant to exclude the 
first son, and, as I conceive, any of tlie other parties 
who could have succeeded to the father’s estate. I think 
that is perfectly clear. Whoever, therefore, became the 
eldest son, would, in all probability, succeed to his 
father’s estate, and therefore she meant to exclude that 
person, and her intention was, that her property should 
go to the younger branches of that family. If there 
was no younger branch of the family of Bacon Franks 

then 
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then she gives it over. At the death of Bacon Frank 1818. 
there was one son only living; and, therefore, that event 
has happened, which entitles the lessor of the Plaintiff Frank 
to this estate, Frank 

Now what did the testatrix mean to exclude, under 
the denomination of the first or eldest sonP the whole 
turns upon that. FiAt or eldest son^ 1 believe, are not 
synonymous. The first son means the first born ; eldest^ 

I conceive, may be applied to the second, third, fourth, 
or any other son or sons who should become an eldest 
son. It would be idle, if there is no distinction between 
first or eldest to introduce the expression into the will, for 
the purpose of giving it no meaning whatever. The words 
of the will, as well as this part of it, certainly imply, 
that a meaning is to be ascribed to them. Why should 
the maker of this will have made an alteration in the 
limitation, unless he meant something by the words 
OR ELDEST ? What, then, does the expression mean ? 

It in my mind, the first-born son, or any other 

son Wcoming and being the eldest son at the death of 
the father. That I conceive to be the meaning fairly to 
be implied from the words first or eldest . Who should 
be the eldest son remains in a state of uncertainty and 
contingency until the death of the father ; and, therefore, 
it appears to me, that the testatrix never meant that any 
estate should vest until the father’s death . That she could 
not have meant that the estate should vest until the death 
of the father, seems to me to be clear, on account of this 
very uncertainty. Without the words first or eldest it 
would have been a vested estate ; but the words first or 
eldest are tantamount to saying that it shall continue con- 
tingent until the death of the tenant for life ; and whoever 
is eldest at that time shall be excluded from this estate ; 
the consequence of whicfi is, that the lessor of the Plain- 
tiff becomes entitled to it. The word eldest is a term not 
immediately designating any particular person ; but 
K k 8 shifting 
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1818. shifting in its application according to the changes which 

Hiav take place in a family. The object of the testattix 
Ubivgr dem* ^ ^ j 

Fbakk * appears to me to have been to exclude from the succession 

to her estate any of the sons of Baco7i Frank who should 

Frank. estate ; and she has named the eldest as being the 

son who would in all probability take his estate. That, 

I repeat, appears to me to be tHe sense and meaning of 

that exception. 

That construction, it is contended, would be at- 
tended with inconveniences, because, if the limitation 
to the second son is to be contingent until the death of 
the father, the second son might die in the life-time of 
his father, and might leave issue who would be entirely 
unprotected; as the estate would then go over to the 
third son, if there w^as a third son, or if not, it would 
go over to Mr. Sotheron : and that it is with the view 
of effectuating the supposed intention in the testatrix, 
that it must be considered to be an absolutely vested 
estate, when a son was born, who answ'crcd the^^i^rip- 
tion of second son in the father’s life-time. that 

might be, I cannot pretend now to determine. However, 
supposing it to be so, I should still consider, that if the 
drawer of the will had called her attention to such an event 
as that, she would, in all probability, have directed him 
to provide for it. Tiuit has not been done in this case. 
Her attention, in my o])inion, has only been directed to 
the case which has happened, namely, to the case of 
there being only one son of Bacon Frank living at the 
time of his death ; and that is the case for w'hich she has 
provided. In my apprehension, she ha^ provided for 
it ; and I am for making a provision for a case which has 
hapjiened, and I am not for providing for a case which 
has not happened. It is said, that there are abundant 
instances of estates vesting, anS afterwards divesting : I 
apprehend that there is nothing contrary to the rules of 
law, in supposing this estate to have become vested when a 

person 



IN THE FirTY-EiGHTH Year OF GEpRGE III. 483 

person came in esse who answered the description in the 1818. 
will> and afterwards to have been divested on that person 
, becoming the eldest son : the time of the estate falling 
into possession, is the time when the intention of the tes- v. 
tatrix is to be carried into effect; and the carrying into Frank. 

effect of that intention, is the only criterion by which the 
will is to be construed^ and, therefore, qudciinque via datci^ 
whether by considering the estate not to have become 
vested until the death of Bacon Franlc^ or that liaving be- 
come vested in the Defendant at his birth, it afterwards 
was divested on his becoming the eldest son, the intention 
of the testatrix will be carried into effect. 

It has been argued, that the law leans much in 
favour of the vesting of estates. There is no doubt of 
it. There are certain technical rules with regard to the 
vesting and divesting of estates : but, whether an estate 
is to vest or divest, depends on the intention of the 
testator fairly to be inferred and collected from the 
woti% of the will. And, however imperfectly and 
unf^ltiically the will may have been drawn, still it 
must be construed from the words the testatrix has used, 
and according to the common sense and meaning of 
those words. According to my understanding and my 
apprehension, when this testatrix excludes the Jirst^ she 
means the Jiy'sl horn son ; when she excludes the eldest 
son, she means to exclude all the family of Bacon Franks 
who shall answer that description of first or eldest at 
the time of his death : and, therefore, under the circum- 
stances of this case, 1 consider that this estate should go 
to the lessoiv of the Plaintiff. It appears to me, that that 
is the meaning of the exception. 

I am, therefore, of opinion, that the judgment of the 
Court of King’s Bench ought to be reversed. 

§ 

Richards C. B. Having considered this case with 
all the diligence which its importance requires, I cannot 
bring my mind, on the subject which has been submitted 
K k 4 to 
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V. 

Frank. 


to us, to tlie conclusion which has just been stated. 
The question has been considered in two ways. It is 
said, that the limitation to the second, third, fourth son, « 
&c. is a vested iiniitation ; but tliat alterwards it tli- 
vestecl. If that be not the true construction of this will, 
it has been argued that it is a contingent remainder to 
the second, third, and other sons £f Bacon Frank ; and 
that the contingency is to depend on the circumstance 
annexed to the time of the death of Bacon Franks the 


tenant for life. 


Now I concur, and every body must perfectly concur 
in so thinking, that the intention of the testatrix is to 
govern the construction of this will. And the great 
difficulty which courts of justice have, is to find out what 
the intention is, when it appears doubtful. But I have, 
from long experience, been extremely fearful of adopting 
us a system, a theory of what may be the supposed inten- 
tion of the testator, and bringing every possible argu- 
ment to support my system. I am perfectly pers^^ed 
that //ia/ is not the just mode of collecting the intc^ioii 
of the testatrix. We must collect it from the paper itself. 
And what lliat intention really is, is not to be taken frQpi 
a part of tlie will ; but by collecting it from an accurate 
and careful attention to the will throughout. If she ex- 
presses an intention, and when I construe it, it becomes"^ 
absurd, I am jiot so to construe, unless there are ex- 
pressions em)ugh to confine me to say that that is the 
intention, and that sufficiently strong to exclude any 
oilier sup))osition. 

In considering this case, let us see what words of 
the will clearly are. First of all, this estate is given to 
JSacwi Franks and then to the second, third, fourth son, 
&c. except the first or eldest son, and to the several and 
respective heirs male of the bodj||and bodies of every 
such son and sons, except of the first or oldest son. Here 
then there is, in the words, the clearest intention that can 


be 
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be expressed, that on the death of Bacon Frank, a vested 1818 . 
remainder in possession should be given to the second, 
iliird, and fourth son, &c. This remainder is expressly Frank 
given to the second son, &c. ; the son excepted was the 
^first or eldest. You cannot give it to the second son with- 
out excluding the first or eldest son. Then it is very truly 
said, though it is a vested remainder, it may be divested. 

Beyond all question it may ; but I must find words in the 
will to shew that the testatrix did really mean to give it, in 
this event, to any other person: I must see the intention 
signified some how or other ; and that I do not see in 
any part of this will. It is not possible, without adding 
words to the will, to say that the first remainder to the 
second son was divested by the words of the will ; nor, 
on the other part of the case, is it a contingent remain- 
der. There is nothing of contingency expressed ; and, 
in order to make it contingent, we must introduce 
some such words as these: “ I give the estate to the use 
of the ^rsons who shall be, at the death Bacoii Franks 
the seUlid, third, fourth son, &c/’ Now^, here there are 
not any words of that description — there is no contin- 
genejy described. If you adopt this construction, you 
must go on with the exception much larther than the 
words import : you must give it to the son, who shall be 
the second son at the death of Bacon Frank ; holding the 
words, “ except the first or eldest son” to mean, except 
the person wdio shall be the first or eldest son at the death 
of Bacon Fraiik, Now there are no words to that effect ; 
and though I may be of opinion wdth others that, if the 
testatrix had^een applied to, and if the drawer of 
the will had pointed out to her certain inconveniences 
which might result from the devise, she might have di- 
rected him to prevent tlieni ; yet w^e cannot act on that 
supposition. I conceive * absurdities wliich would arise 
from a different construction militate very much against 
imputing such an intention to these words. 


There 
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1818 . 


DiuvEn dem. 
Frank 


V. 

Frank. 


There is another case which may be put. Supposing 
for a moment, that the father had had issue two sons, 
and had died, and that the eldest son had died in the 
course of the next hour without issue, the second son 
would have taken the paternal estate. To be sure it is 
very hard, that after the death of the eldest son, the fa- 
mily estate should go to the second son, who would also 
have the devised estate ; to the second son, who would 
thus have both estates : and yet, beyond all doubt, that 
must be the necessary result. The second son would take 
both estates, though all the younger branches of his fa- 
mily, and their issue, might be unprovided for. 

Without entering more at large into the case, I shall 
only further say, that I concur entirely with my Bro- 
thers, who formed the majority of the Court of King’s 
Bench. 


Gibbs C. J. From the respect which is due to the 
opinion of the noble and learned J utige of the Court of 
King’s Bench, and also from the respect which is due 
to my learned Brothers, who have entertained a differ- 
ent opinion from that of the Court of Common Pleas, 1 
have been led to consider this case with all the attention 
which is due to it. 

The question in tliis case turns upon the limitation of 
the remainder to Bacon Fran¥^ second son by his wife 
Catherine, 

At the death of the testatrix, Bacon Frank had no 
son : at that period, therefore, the remainder w'as con- 
tingent. H 

He afterwards had four sons, two of whom were born 
each in the lifetime of an elder brother; so that whether 
the term, “ second son,” inea^ second born, or second 
to an existing elder son, here was a son in es&e during 
Bacon FraiiF^ life-time, who then answered the descrip- 
tion in the will; and the question is, whether the re- 
mainder 
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mainder vested absolutely in him on his coining in esse^ 1818. 

as the Defendant contends : or whether, as the Plaintiff ^ ^ 

... . , . T P Driver dem. 

insists, It remained contingent during the life 01 BacAjn faank 

Franky his father, or for any other period ; or, at all v. 

events, if it did vest in a second son, whether it was di- Frank. 

vested on his becoming an eldest son within sucli period. 

By the general rule of law, a contingent remainder 
devised to a first, second, or other son not in me, would 
vest absolutely in such son as soon as he came into 
being, nriless there was a clear intent expressed or im- 
plied, that it slioiikl remain contingent until some later 
specified time, or should divest again on some certain 
event. 

If the intent be left doubtful, the general rule must 
govern; but where the intent is clear, and sufficient 
words arc found in the will to give it effect, the con- 
struction must follow the intent, aiid must always prevail, 
notwithstanding any inconveniences which iliay arise 
fiom it. These rules are too well established to be^ 
brought into doubt ; and the only question is, upon the 
intent and the sufficiency of the words to give elfect 
to it. 

The lessor of the Plaintiff insists, that it appears from 
the limitations in this will, considered with reference to 
the state of the property belonging respectively to Mr. 

Bacon Frank and Mr. William Sotkeron, each of whom 
had married a niece of the testatrix, and to the state of 
their respective families at the time when the will was 
made, that it was her intention by it to keep her own 
estate separafe from that of Mr. Bacon Frank and Mr. 

Sotheroni that this intention can only be effected by 
construing the devise to the second son of Mr. Bacon 
Frank to mean the second son at the time of his deaths 
or, as it was expressed by Mr. Scarlett^ the second son 
at the time when the contingent remainder fell in, and 
that such construction ought therefore to prevail. 


The 
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1818. 


Driver dem, 
Frank 


•v, 

Frank, 


The special verdict finds, that Mr. Bacon Franks at 
the time of making the will, was possessed of real 
estates in Yorkshire^ of some as tenant in tail, and of the 
rest as tenant in fee simple, of considerable annual value, 
and that he had then no son. 

That Mr. William Soiheron was also in possession of 
considerable real estates, of part as tenant for life, with re- 
mainder to his eldest son in tail, and of the rest as tenant 
in fee ; and it appears that he had then two sons at 
least, of whom Frank Sotheron, the devisee, was the 
youngest. 

In this state of things the testatrix made her will, 
and by that will she gave (what has not been much ad- 
verted to in the course of the argument) part of her 
property to lier niece Catherine^ the wife of Bacon Franks 
for life ; and then subject to that, she gave what she 
devised to her, and all the residue of her manors and 
estates, &c. to Mr. Bacon Frank for life ; and subject 
to this life estate, she limited it to the second, third, 
fourth son, See. Sec. The words have been so frequently 
stated that it is not necessary for me to repeat them, 
because they must be fresh in the memory of every one 
present who has heard them. Now I think it is very 
probable that the testatrix gave this remainder to the 
second son of Bacmi Franks (no son being then born,) 
because she supposed, that an eldest son would succeed 
to his father’s estates, and that she limited the remainder 
over to Frank Sotheron^ the then youngest son of his 
father, with the same view with regard to Mr. Soiheron*^ 
estates ; but here she has stopped. ^ 

She says not a word of keeping the two esU|tes 
separate;. she makes no provision for that purpose, ex- 
cept as it may be effected by the selection which she has 
made of those who should first succeed to the remainder, 
and I am by no means satisfied that her intention went 
further than tliis. 


It 
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It is one thing to select an object for your bequest, 
because he does not tlieii stand next in the succession 
to his father’s estate, and, therefore, is not likely to take 
both; and another thing, to provide against the event of 
his attaining that sitnatibn at any future time. 

Many a testator has chosen a devisee, because lie was 
then a younger son, without; guarding, or intending to 
guard, against tlie event of his becoming afterwards an 
eldest son. In this very will it is clear, that the testa- 
trix lias in one instance done this. 

It was confessedly as iiuich her object to keep her 
estate separate from that of Mr. Sofkeron as fi*oni that 


1818. 


Driver dem. 
Frank 


•Vm 

Frank. 


of Mr. Frank. 

Mr. Sothcron had two sons living, if not more, when 
slie made her will, and she lias limited the remainder 
after failure of the issue male of Mr. Franks second and 
younger sons, to Frank Solheron the younger son of 
Mr. Solheron by name, and to his first and other sons 
successively in tail male, without guarding against the 
event of his becoming an eldest son. The remainder 
vested absolutely in him and his sons, whatever change 
might take place in their condition. 

Perhiips the testatrix selected him as the object of 
her bounty, because he was then a younger son ; but she 
has left it to the duince of events, whether he should 
continue so or not. 

When I find her acting thus with the family of Mr. 
Solheron, why am I to suppose that she had a different 
intention, or meant to carry her caution further, with 
resjiect to the family of Bacon Frank ? 

I infer rather, that, as far as circumstances would 
pe?mit, her intent was the same, and that she meant to 
give this rcinaindcr absolutely to him who should first 
become the second son of Bacon Frank, as she gave the 
remainder over absolutely to him, whom she found a 
younger son of Mr. Solheron, without concerning herself 

about 
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1818 . about any subsequent change which might take place in 
Dhiver dem condition of either of them. It has been very justly 
Frank observed, that the will is technically drawn, and with a 
perfect knowledge of the value of every legal expression 
used in it. 

If she had such further intent, as the counsel for the 
Plaintiff insists that she had, it would have been easy to 
have inserted apt provisions in her will, which would 
effectually have answered such intention ; but I find no 
expressions in this will which I can so controul. 

The construction offered to us is, that this remainder 
to the second son of Bacon FranJc continues open, or is 
subject to be divested during the life of Bacon Franks 
or, as was said in the last argument, until the remainder 
falls in. 

Before I can adopt this construction to satisfy a sup- 
posed intent which the testatrix has not expressed, I 
must look to all the consequences w hich w ould follow^ from 
it, and say, whether I think that in the face of all those 
consequences, the testatrix could mean that it should be 
adopted. 

She certainly intended that the second and other 
younger sons of Bacon Frank and their issue male 
should succeed to her estate in the order of seniority, 
and that it should not go over to the Sotherons until 
such issue wholly failed ; but the construction proposed 
would in many events disturb this order of succession in 
the family of the Franks^ and in other events, would send 
the estate over to the Sotherons while issue remained of 
the second and other sons of Bacon Franks who w'ere 
intended to take it. 

Suppose Bacon Frank to have had three sons, and that 
the second died in his life-time leaving issue male, and 
that then Bacon Frank died. Upon this construction, the 
third son who is now the second, would have succeeded 
to the estate of the testatrix, the eldest son would have 

taken 
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taken the paternal estate, and the issue of the second son 1818. 
would have been excluded from both estates. 

So, if the eldest son had died in the lifetime of his 
father. Bacon Franh^ leaving issue male to inherit the •v. 
paternal estates, the second son must have given way to 
his next brother, having become second son, and have 
lost the devised estate without acquiring any title, actual 
or presumptive to the paternal estate. 

So, if there had been six or more younger sons of 
Bacon Franks and each of them had died in the lifetime 
of their father, leaving issue male ; according to this con- 
struction the devised estates would have gone over to the 
Sotkerons in prejudice of such issue, although the pater- 
nal estate of the Franks would have fallen upon none of 
them, but have rested with the eldest son. 

These and other consequences of the same sort have 
been so fully pointed out in the arguments here, and in 
the judgment of the Court of King^s Bench, which is 
already in print, that 1 need but thus shortly advert to 
them. They are many in number, and so likely to take 
place, that 1 think they could not have been overlooked. 

They cross the obvious intent of the testatrix, and in 
my opinion raise strong and insuperable objections to 
the construction out of which they spring. 

Besides^ why is this caution, if adopted at all, to stop 
at the death of Bacon Frank ? 1 find nothing in the 

will which [)oints out this limit, and it might legally 
be carried farther, and Mr. Scarlett in his argument 
did carry it to the falling in of the contingent re- 
mainder. 

If it be said that it was to be kept open until the remain- 
der fell into possession, this might happen at different 
times in different parts of the estate ; for, if Bacon Frank 
had died before his wife, the part in which he had a life- 
estate would have vested immediately in his then second 
son, and her part w^ould have remained contingent during 

her 
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1 3 1 y. lifertinje, and^ight ha](e!goii| off to lawotber branch, 

Dni^Ea^m iOuM never have been in^j^cd by the testatrix. 

Fhank ' But, besides this,' however, ^prolSble it may be thought, 
that the testatrix intended i;o keep the two estates se- 
parate, I can look only to the words of her will for the 
provisions by v\luch this intent is* to be carried into 
execution. 

Such is the doctrine of fiord HardwieJee in Lomasf v. 
Ilolmdcn («), and I find no words in the present wifi 
which can })ossibly bear the construction contended for. 

I am of opinion, thcrelbre, that, as soon as a second 
son oi‘ Bacon Vranh came into being, the remainder 
vested in him, and was not liable to be divested by any 
subsequent events ; and, consequently, that thejudgmciit 
of the King’s Bench must be affirmed. 

I am desired to state, that my Brother Graham agrees 
in opinion with my Brother IVood ; and that niy Brother 
Dallas agrees with the Lord Chief Baron, my Brother 
jShrough^ and nusg^lfi 

Judgment afiinned. 

(u) I Ves, 294 . 


June 9. StOKFS, WidoW, V, 'JVlTCIIKN, 

The PlaintlfT case, which was in substance as follows, was 

executed an X . i • 1 . 

indenture of argued on a loriner day in this term, ( 27 th May.) 

apprenticeship, An action of assumysit was brought to recover the 

appended money lent and advanced, and for 

printed notice 

for the insertion of the premium, &.C., under stat. 5 G. 3. c. 46.,) by which she 
bound her son apprentice to the Defendant, and he paid a premium. The indentuie 
did not contain any statement respecting the premium, and was not stamped. The 
indenture being void for want of such statement, and not having been stamped within 
time : Held, that the Plaintiff was not an innocent party, and that she could not re- 
cover the apprentice-fee from the Defendant, thoi^h paid without consideration, the 
indenture being void. 


money 
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money bad and ’i%ceived by^ ttic' Defehdaiit to the 
Plaintiff's use, an!3^£)r mon^y due on an acco^unt stated Stokk^ 
between them, to i^Uich the Defendant pleaded the 
general issue, gave a nofic^ of seUoff, and paid SOL into Twitchen. 
court generally, under ^ the commbn rule. The cause 
was tried before Gibbs J. at the London sittings after 
last Easter term, when the Plaintiff proved that she 
had advanced to the DCTcndant the sum of 60/., and 
the Defendant proved, and the jury by their verdict 
found, that the said sum of 60/., which he admitted to 
have received from the Plaintiff, and for vhich the 
action was brought, was advanced by the Plaintiff to 
the Defendant as a premium of* apprentice fee with her 
son, upon an indenture of apprenticeship, by which it was 
witnessed, that llohett SMes, the son of the Plaintiff, of 
his own free will, and with her consent, did put liimself 
apprentice to the Defendant J. T, of Eidham^ butcher, to 
learn his art, for the term of seven years, during v^ch 
time the apprentice should serve his master faithfully, 

&c. and in all things behave as a faithful apprentice ; 
and that the Defendant, in consideration of such 
ser\ices, would teach and instruct the apprentice in 
the art or mystery of a butcher, and provide board and 
lodging for him during the said term; and that the 
Plaintiff should lind and [)rovide for her son clothes 
and all other necessaries during the term. Appended 
to the indenture, (the body of which was printed,) 
were the following printed instructions under stat. 

5G.3. C.4G. S.19. 

N. B* The indenture, covenant, article, or ^ft&ntract 
must bear date the day it is executed. And what 
money or other thing is given or contracted for with 
the clerk or apprentice, must be inserted in words at 
length, and the duty paid at the stamp office, if in 
London, or within the weekly bills of mortality, within 
one month after the execution; and if in the country, 

VoL. VIII. ' LI and 
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1816. 
Stokes , 


V. 


Twitchbn. 


and but of the said bills of mortality, within tvvo luoiiths^ 
to a distvilnitor of the stamps or his stfbstitute, other- 
wise the indenture will be void, flie hiastei^or mistfess 
forfeit oOL and another pentilty, and the apprentice be 
disabled to follow Iii^rade or be rnade free. 

The indenture was c:cecntod Tby the Plaintiff, who 
signed her mark, and by th^ apprentice and the De- 
fendant; but it contained noliCcoLnit of the payment 
receipt of the premium of 60/., and not^baing stuped 
pursuant to tlie various acts of parliament reldffig to 
the duties to which such instrument was liable, the 
Plaintiff’s counsel insisted that the Defendant was not 
at liberty to prove tliat*^^sucli sum was paid as an ap- 
prentice fee ; and that, at all events, she was entitled to 
recover it back, for the indenture being void, the con- 
sideration on wliich it was advanced had failed. The 
question for the opinion of the Court was, whether the 
PlajiitifF w'as entitled to recover ? If the Court should 
be^f that opinion, a verdict w^as to be entered for 30/. ; 
if not, a nonsuit was to be entered. 

■* 

Vcmgha7i Serjt., for the Plaintiff. If it be urged 
that the I'ule i?i j)ci9d delicto jMior cst conditio defendtmtis 
applies to this case, it is too late to ithjyugu the doctrine; 
though the policy of the law might have been better if 
it had never been Tidmitted. But these parties are not 
in jpari delicto, for the legislature has made a marked dis- 
tinction between them. The 32nd section of the stat. 

* 

A Ann. c, 9. directs that the duty on the premium shall be 
♦paid yif the fnaster ; and the 3.5th section imposes a for- 
feiture on the master if the directions therein laid down arc 
not complied with* By the .36th section, Ac indenture 
must be stamped within a month ; and the 35)th section 
make$ indentures void, in which the sum received with 
the apprentice is not inserted, or which are not stamped 
according to the provisions of the act, and incapacitates 

^ the 
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the apprentice from being free and exercising his trade. 1818^ 

A series of statutes, viz. 9 Ann. I . ss. 65, 66. — 18 G. 2. 

c, 25.^ — 5 G. 3. r. 46. 5. 19., distinguish between the 
parties, making the master liable to the penalties therein TwiTcintaf# 
imposed. TheJndenture might ha# been stamped within 
a motith, the Plaintiff, therefore, might liave executed it 
unstamped in perfect inHocepce : for it was the duty of the 
Ipaster to have had it stamped, and he had a month from 
the tiijfe ofe tl|e execution for getting that done. In- 
stead Sf^lonig his duty, the Defendant conies into court, 
calls for the unstamped indenture, and endeavours to 
avail hihiself of his own wrong, and of an instrument 
which his own neglect has made, according to the sta- 
tute, utterly void, and available for no purpose cither in 
any court of law or equity. [Gibbs C. J. It has been 
de t ided over and over again that the meaning **01 the 
is, that the instrument shall not be available for the 
purposes for which it was entered into.] Theij^, the 
Plaintiff is not particeps criminis so as to lose her right 
;>f action against the Defendant, Williams v. Hedley {a) c 
HiV.! ?fiiy recover the premium paid, Jaques v. Goligkt^ 
ly Jaques. v. Witheij. (c) The,,cases of Browning v. 

MAjrns {d)f Lownj v. Bourdicu (c), At^dree v. Fletcher ( jf 
and Howson v. Hancock (g), are all distinguishable from 
the present case, lor in all of them, the parties were in 
pari delicto. But, in this transaction, there is no moral 
guilt on the part of the Plaintiff; the Defendant has the 
whole of the money ; the contract being Void, the ap- 
prentice derives no benefit from it, and the Plaintiff is 
entitled to recover the premium from the llfefendant, 
who has rendered the consideration void, and now seeks 
to reap beni^fit from his illegal and immoral eonduct. 

(a) 8 BasU Z 7 ** (^) » Boug. 468. 

(A) » W. Bl. 1073. (/) 3 T. R. 266. 

(c) iH.Bl.6s. U) 8 r. jR.575* 

(if) Cowp. 790. 

LI 2 


PeU 
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1818. Serjt., contra. The question is, whether if A, and 

V J5. collude together to defraud the revenue, the Court 
Stokes party to recover a sum from the other, 

Twitchen, which has been paid under that illegal contract. So 
far from the rule of law jiotior est conditio defendentis 
being founded in bad policy, it is a matter to be lamented 
that the rule has ever been broken in upon, and so 
thought Ma7isfield C. J. («) To the statement that th# 
Plaintiff paid her money in ignorance, the answer is, 
that, at the bottom of the instrument, is printed a caution 
as to the insertion of the premium at full length. It is 
said, that the parties are not in pari delicto^ nor need 
the guilt of both be exactly equal, the question only is, 
are both criminal. The case of Williams v. Hedleij is 
not applicable ; for it is not made criminal to borrow 
money at usurious interest, though it is made criminal 
to lend it at that rale. 

As to the argument founded on the assertion, that 
it was incumbent upon the master to get tlie deed 
stami)ed, the answer is, that he could not get it stamped. 
The Plaintiff has prevented him from tloing so, by ex- 
ecuting the instrument without the insertion of the pre- 
mium in words at leugth, or indeed without the insertion 
of it at all. Pie could not, therefore, get it stamped 
with an ad valorem stamp, according to the sum ex- 
pressed, for there was no sum expressed. Plowever 
the parties might have colluded to defraud the revenue, 
if the Plaintiff had inserted the amount of the premium, 
the Defendant would have had a month’s tocu^ imiitentice ; 
of which, as the case stands, he is deprived. The 
principle which governed the case of /Jc Metton v. IJe 
Mello {b)y was, that where parties collude for the purpose 
of fraud, courts will not interfere to assist them to re- 
cover money supposed to be due. That principle must 

{a) Buci V, tFaijl;, 4 Taunt, 2 ^ 0 , (t>) iz BaJt^ 234» 

govern 
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govern this question ; for if ever there was a case wherein 
parties endeavoured to collude for the purpose of fraud, 
this is that case. 


1818 . 


Stokes 


V. 

TwiTcmsN. 


Vaughan in reply. The case of I^e Metton De Mello 
does not apply to this question. There the Plaintiffs 
had colluded with the Qefendant to make Fremh pro- 
•flterty appear &id so to withdraw it from the 

jurisdiction of the Court of Admiralty in England ^ 
and it was well held, that the Plaintiffs were estopped 
from setting uj) a claim in another court of justice to 
recover it from the Defendant as Erench property. But 
here, the Plaintiff’s criminality cannot be inferred : she 
cannot even write, which is strong to shew that she 
could not be, as contended, the prime mover in this 
fraud. The case ol' Williams v. Hedley recognizes the 
principle contended for by the Plaintifli who is entitled 
to recover. 


Cur, adv. vult. 


And now, the judgment of the Court was delivered by 


Gibbs C. J. This was an action in which the Plain- 
tiff' sought to recover the sum of 60/., paid as a premium 
with her son to the Defendant, under an indenture of 
apprenticestiip, on tlie ground that the premium was 
not inserted in the indenture, and that, therefore, the 
indenture was void and the money paid without con- 
sideration. Supposing the Plaintiff to be an innocent 
party, she would certainly be entitled to recover the. 
money so paid, as being paid without consideration; 
but any Plaintiff who seeks to recover on such grounds, 
must come into court with clean hands. It has been 
contended for the Plaintiff in this case, that no 
imputation rests on her; for that it was the master’s 
duty to insert the premium, on‘ whom alone the legis- 
* L 1 3 laturQ 
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1818 - lature imposes the penally for the default. This latter 
' ^ proposition is true, and, if the case rested here, I should 

V. be of opinion that the Plaintiff was entitled to recover : 
rwircHEK. there are other circumstances in this case ; circum- 
stances which deeply implicate the Plaintiff in a col- 
lusion for the purpose of fraud. With the notice before 
her eyes, she executed the ^identurc without the in- 
sertion of the premium, by her act, eiideavourld 

to give validity to an instrument which had not,that in 
it, which the legislature has prescribed for giving ('fleet 
to the ])rovisions of the revenue. Hie legislature marks 
out the master alone lor punishment: but all are in- 
volved in the offence wllo lend assistance to the master 
in giving effect, as this Plaintiff* has done, to unlawful 
jinrjioses. In this case, both the Defendant and the 
Plaintiff* were parties to the offence. The former, by 
concealing from the pulilic and the revenue officer the 
amount of the jireminin, and so defrauding the revenue; 
the latter, by enabling the Defendant to conceal that 
amount frcjiii the revenue, whereby she was likely to 
find the Defendant content with a Jess premium than 
he might otherwise have been disposed to take. Under 
these circumstances the Plaintiff* cannot lie considered 
as an innocent party ; and we are ol' opinion, that she is 
not entitled to recover. 


Judgment of nonsuit. 
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1818. 


Rose and Others, Assignees of Smart, v. Hart, june^. 


ROVER for clot! is deposited by the bankrupt, pre- 
viously to’^iiis baiikrj^tcy, with the Defendant, who 
**vras a fuller, for the p.ur^ose of being dressed. At the 
trial, before Holrqi/d J., at the SaUshurij S'pn'f/v; assizes, 
1817, it appeared, that when the cloths were so de- 
posited, there was a debt duo from the bankrupt to the 
Defendant, for oilier cloths dressed by the latter. After 
the bankruptcy, the. Plaiiitifls tendered the sum due for 
dressing the clolhs in question to the Defendant, who 
refused to deliver thorn up, without payment of the whole 
debt duo to them from the bankrupt. They then 
brought their action. For the Defendant it w^as con- 
tended, that the case came witliin the jn’inciple laid 
down ill 01 hr v. Smith {a\ and that lie was entitled 
torctain the cloths for his general balance. The jury 
found a verdict for the Plaintiffs; and, HolrojjdS* hav- 
ing reserved the point. 

Pell Serjt. in EaMer tcrin, 1817, moved for a rule nisi 
to set aside the verdict and enter a nonsuit, on the 
gi'ound urged at the trial, and he cited Ex imrtc 
Deeze (b), as in point, and observed, that the principle 
of the cases wliicli contradicted the doctrine there laid 
down was vicious, inasmuch as it went to destroy the 
law of lien. 


Trover for 
cloths depo- 
sited by the 
bankrupt pre- 
viously to his 
bankruptcy 
with the De- 
fendant, a 
fuller, for the 
purpose of 
being dressed : 
Held, that the 
Defendant was 
not entitled to 
detain them 
for his general 
balance for 
such work 
done by him 
for the bank- 
rupt previously 
to his bank- 
ruptcy ; for 
that there was 
no mutual cre- 
dit within stat, 
5 G. c, 30. 

J. 28. 


Gibbs C. J. You are aware of the case of Green v. 
Farmer (c), which by the bye I may say has been fre- 
quently disregarded. In a case in which I have the 

(^) 5 Taunt. 56. (h) l J^tE 228. (r) 4 Burr, 2214* 

:m L 1 4 briefi 
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brief, and in which case Lord Ashburton was, a special 
custom for dyers to Jjave their general lien was proved ; 
and, notwithstanding Green v. Farma'^ that custom was 
acted upon in that case, and has been many times since 
recognised. Tlie case FiXyarte Dceze is certainly contra- 
dictory to the case Fx yarte Oclcenden (a), sub^uently 
decided. The question is of the utmost importance, and 
wc are quite open to hear it discussed. Take your rule. 

Rule nisi granted. 

In the following Trinity term cause was shewn by 

Lens Serjt., who contended, that Lord HardwieJee^ in 
Ex yartc Oclcenden^ recognised by Man^eld C. J. in 
Green v. Faimer^ had much narrowed the extensive 
construction which he had put in F,x yartc Deeze^ on 
the words “ mutual credits,” in the stat. 5 G. 2 . c\ 30. 
s. 28., and had excluded cases like the present from its 
operation ; and referred to the case of Chase v, IFest- 
more (b), where a point similar to the present was made, 
but the Court, thinking that that case did not involve the 
question of mutual credits, gave judgment on the point 
of lien. He also cited Birdiwod v. Rayhael (c), and 
contended, that the decision in Olive v. Smith did not 
apply to the present case. 

Pell was tlien heard in Support of the rule. If the 
Defendant had sold these cloths, and the assignees had 
brought their action for money had and received, they 
must clearly have allowed to the Defendant the amount 
of their general balance against the bankrupt before 
they could have recovered the difference, if any, from 
the Defendant. Mutual credit is used as synonymous 
with mutual trust. “ Where there is a trust between 

[a) I Atk. 235, [b) 5 iif. ^ 5 . j8o. (c) 5 Pricey 593. 
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two men, on each side, that makes a mutual credit.’^ (a) 1818. 

The case })arte Deeze and the whole reasoning ^ 
of Lord Uardwicke on the subject of mutual credit ^ 
in that case (which is recognised and confirmed in Hart. 

French v. Fenn^ in Smith v. Hodson (5), and both by 
Gibbs his statement of' his opinion at the trial in 

Olive V. Smith (c]^ and subsequently, by the whole Court, 
in their final decision) is most sti'ong for the Defendants ; 
but, if the case Ej: licirtc Ochenden^ in which no judg- 
ment was given, is to be upheld against the case /'.i: 
parte Deeze^ confirmed over and over again by subse- 
quent decisions, then it is admitted, that the Defendants 
cannot succeed. 

It is true, that this is an action of trover, and no case 
of this precise nature has been decided ; but the Plain- 
tiffs, by their choice of' action, can never prevent the 
Defendant from havinir the benefit of tliis statutable 
lien. In Jennings v. llundall (d) the Plaintiff shaped his 
case in tort, in order to deprive the Defendant of the 
benefit of his infancy ; but the Defendant j)lcaded his 
infancy, and it was holdcn a good plea. In Ex parte 
Deeze Lord Hardrjoicke says, ‘‘ It is very hard to say that 
mutual credit should be confined to pecuniary demands, 
and that if a man has goods in his hands belonging to a 
debtor of his, which cannot be got from him without an 
action at law or bill in equity, it should not be considered 
a mutual credit.” “ There have been many cases which 
the clause of the act has been extended to, w^here an action 
of account would not lie, nor could this Court, upon a bill, 
decree an account.” These strong expressions acquire 
double strength when the judgment of Mansfield C. J. 
in Olive v. Smith is referred to. I should have thought 
that the words of the statute meant only money trans- 
actions ; but if the extension of mutual credit be, as it 

(fl) Per BulUr d»y French v. {c) ^ Taunt, 

Fenn, Co, B, Z. 536. 7th ed. 8 2 \ R. 33 

(b) 4 T,R, 211. 

has 
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1818. 



y. 

Hart. 
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has been contended, a mistaken doctrine, the mistake 
is so deeply rooted, that it would be rash to overturn it ; 
and there is a great deal of justice in the determination 
at which not only the Court of King’s Bench but the 
Court of Chancery have arrived on this point.” This 
is hardly saying less, than that the statute ^tends to 
cases of trover, and the whole judgineiit lays down the 
rule of extension on the broadest ground; a rule resting 
as much on sound law as it does on justice. [I^^(rro^eg/l J. 
Is it the true meaning of the act, to extend the doctrine 
of mutual credit to cases wlierc the goods are not ulti- 
mately to be turned info money ? Dallas J. Where 
the goods are specifically to remain as goods ?] Lord 
Hardwickc^ \\\ Ex ])aiic Dccz(\ expressly goes on that 
ground, [Burrough J. In Ijancsbo rough v. Jones (a) y 
which was a decision on staL Afm, c, J 7. 1 1 the 

judgment of Lord Chancellor went on the 

ground that tijere w^asa plain mutual credit.] In EVcnch 
V. E^niiy if trover had been brought, it must have been 
brought on liie same ground on which it may be 
brought here. [_B7trrotigh J. No. lu French v. Ferniy 
the pearls were sent out on an express contract 
to be sold, and, though the sale was after the bank- 
ruptcy, the contract was before the bankruptcy.] In 
Smith v. Ilodson^ the assignees might luivc brought 
trover ; and the whole judgment in that case goes to 
shew that if the action had been so shaped, the as- 
signees might have recovered. {Gihhs C. J. The judg- 
ment of the Court in Smith v. Hodsoriy as to the probable 
success of the assignees, if they had brought trover, 
goes on the ground of fraud and undue preference, with 
which that case was tinctured.] Tlic language of the 
Courts in Ex parte Dcczcy French v. EenUy and Olive v. 
Smithy is clear to shew that the form of [ictioii can make 
no difference ; and the Plaintiffs are not to be shut out 
from the benefit of llie rule so broadly laid down and 


(<a) I Peere IVms, 3215. 
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so strongly confirmed^ because this is the first action for 
trover for goods in specie, on which the point has arisen. 

Cur, adv, vuJt, 

And now, the ense having stood over till this day, 

Giuns C. J. delivered the judgment ol* the Court. 

This was an acti('n ol’ trover lor clollis lelt by Smart 
before his bankruj.tcy, with the Derendant, who was a 
fuller, to be dressed. 

There was ihcji a balance due from the bankrupt to 
the Defendant, (’or work done on otlier cloths. 

Tlie assignees tendered to the Defendant the sum 
due for work done on the cloths in Ins possession, and 
demanded them from liini ; but tlie Defendant refused to 
deliver them up, unless lie was paid his general balance. 

The question was, Avhether he were entitled to retain 
them for tliat balance ? And Mr. Justice llolroyd^ before 
whom the cause v/as tried, at the Spring assizes for 
Salislmry^ 1817, reserved the point for the opinion of the 
Court; and we are of opinion that llie Dcibiidant, wdio 
received tiiese clotlis ibr the }uirpose of dressing only, 
had no right to detain them for his general balance. 

He founds liis claim on the ground of mutual credits, 
inentioneil in stai. 5 fb 2. c. ‘M), .s. 28., and the con- 
btruction which has been j)ut upon that statute. 

The case Ex parte Dcr^e [a) is not distinguishable 
from the j)rcsent. Tliere, a packer claimed to retain 
goods, not only for the price of packing them, but for a 
sum of 500/., lent to the bankrupt on his note ; and 
Lord HardwieJee determined that he had such right, on 
the ground of mutiuil credits, to which he gives a very 
extensive effect, and says, that the clause relative to them 
has always rcceivetl a very liberal construction. 


1818. 



I Aik, 528. 


This 
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1818. This doctrine, if it were supportable, would apply 
directly to the present case, and would establish the 
.y. Defendant’s riglit to retain for his general balance. 

Hart. Hut, in the case Ex 'parle Ockenden^ which came be- 
fore Lord Hardxmche about six years alter the former, 
lie very much narrows the extensive constr Aion that 
he had before put on the words mutual credits,” ^ in 
the statute 5 G. 2. c, 80. .s\ 28., and determines, in ex- 
press terms, that a case like the present docs not fall 
within them. 

That the cases Ex parir Eeezr and Ex parle Oclcendm 
are accurately rt‘ported by Afhjns^ we have the authority 
of I^ord Mamfiddy in Green v. Farmer [a) ^ who confirms 
them by his own notes. 

It appears, therefore, that the final opinion of Lord 
FlardnsoicJcc^ altci* a very full consideration of the sub- 
ject, would exclude the present case from the protection 
of the statute as a mutual credit, thougli lie admits that 
the words mutual credits have a larger eflect than 
mutual debts, and that under them many cross claims 
may be allowed in cases of bankruptcy, which in com- 
mon cases would be rejected. 

I am not aware of any later decision upon this sub- 
ject, unti] the case of Frendi and Anolhcr^ Assig?iees of 
Coxy. Fenny which occurred in the year 1783, and is 
very fully and correctly reported in CooiFs Bankrupt 
Laxvs. {b) 

Coxy the bankrupt, was indebted to Fenny and had 
entrusted him with liis share or interest in a string of 
})earls, to be sold by Fcmiy and the profit on such share 
to be paid to Cox. Fcnn sold the pearls after Cox^^ bank- 
ruptcy, and Go.i’s assignees brought an action against 
Fenn for his sliare of the profit. On the part of the 
Defendant it was insisted, that there was a mutual 

if) 

credit, 


{a) 4 Burr, ZZH2, 



IN THE Fifty-eighth Year of GEORGE III. 505 

credit, though not a mutual debt, at the time oi’ the 1813. 
bankruptcy, and tliat one could not be demanded with- ^ 

out satisfying the other. v 


"riic doctrine of Lord Ilardxvicke, in FjX parte Deeze^ 
was relied on by the counsel, and seemed to be fully 
adopted tjy the Court, without adverting to the qualifi- 
cation which it received ironi tlie case Eiv parfc Ocken- 
(Ir/r ; and, uppl^dng that doctrine to the case before 
them, they detenniiied, that F'na was protected from 
the claim of Ce.r’s assignees, by the ciatisi? of mutual 
credits. 

Frenvh vFFcmi lias been followed by a string oi’ causes 
running tlirougli a jieriod of more than ihii’ly years, all 
jirofessing to depend upon it, some of tlicrn containing 
ihe I’ullest a]>j>robaliou of iLc parLc Dac'^c, ironi the 
Bench. 

Whatever 1 miglit think of tlie original decision, I 
could not persuade mysell’ to break in uj)on a class of 
cases so long established: and if they could not be sup- 
jiorted with.out carrying tiie doctrine i()iind in F.r parte 
JJeeze to its fullest extent, s|>eaking liir inyselli I sliould 
be ready to folle/w it, rather than overturn all that lias 
been settled upon tins subject for such a lengtli of time. 

But, it is iirsl to be considered, whether these cases 
may not be suppoi uxl by a construction of tlie statute, 
which will not go to that extent, and will leave thi‘ ojii- 
nion of Lord IJanlicickr in line case ol F,x par! r Oclri}- 
(Icn untouched. 

By the 28tli section of 5 G. 2. r. :U). it is enacted, 

that where it shall apjiear to the said cominissioiiers 
or the major part ol’ them, tlial there hath been midnal 
credit given by the bankrupt, and any other person, or 
mutual debts bctw'ecn the bankrupt and any other per- 
son, at any time belbre sucli person becaiiu' bankrupt, 
tlie said commissioners or the major part of thciii, or 
the assignees of such bankrupt’s estate, shall state the 

account 
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1818. account between them, and may be set against 

■' * another : and what shall appear to be due on either side, 

on the balance of such account, and on setting such 
Hart. against one another, and no more, shall be claimed 

on either side respectively.” 

Something more is certainly meant herag^ irnUtud 
credits than the words mutual dehis imporffilind yet, 
u}X)n the final settlement, it is enacted merely, that one 
dM shall be set against another. We think this shews 
that the legislature meant such credits only as must in 
their nature terminate in dchts^ as wlK?re a debt is due 
from one party, and credit given by him on the other 
for a sum of money payable at a 1‘uturc day, and which 
will then become a debt, or where there is g debt on 
one side, and a delivery of property with directions to 
turn it into money on the other ; in such case the credit 
given by the delivery of the property must in its nature 
terminate in a debt, the balance will be taken on the two 
debts, and the words of the statute will in all respects be 
complied with : but where there is a nierc deposit of 
property, without any authority to turn it into money, 
no debt can ever arise out of it, and, therefore, it is not 
a credit within the meaning of the statute. 

This principle will support all the cases from French 
and Fcnn to Olive v. Smith, which is the last that has oc- 
curred. 

In French and Fcnn there was a debt due from Cox to 
Fenn, and Cux entrusted Fenn with his shares in the 
pearls /o/* sale, wJiich when sold would constitute a cross 
debt for the pfoduce from Fcnn to Cox. 

In Smith v. Hodson{ci) the Defendant had entrusted 
the bankrupts with his acceptance, which ho. was liable 
to pay, and which when^paid would creatl a debt from 
thd bankrupts to him for the amount. 


{a) 4 7*. R. III. 


In 
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In Parker v. Carter^ Mo. Baiihrupt La^ws, 5^18, and 
Olive Smilk^ the bankrupts were indebted to the 
Defendants, and the bankrupts delivered policies of in- 
surance to the Defendants to collect losses under them, 
which, when collected, would make the Defendants 
their the amdihit. 

So, in^B the other caseS^ which have occurred upon 
this subject, it will be found, that that which has been 
allowed as a mutual credit has always been of such a 
nature as must terminate in a cross debt. 

To this extent we think the statute may be carried, 
but no farther ; and we follow the final opinion of Lord 
Mardimclce^ in determining, that the delivery of these 
cloths to the Defendant, for the purpose of being 
dressed, docs not form an article of mutual credit in his 
favour within the fair construction of the clause relied 


1818. 



V. 


Hart. 


on. 

The poslca must, therefore, be delivered to the 
Plaintiffs, {a) 


[a) Dallas J. was ubsent Binjr. 89., particularly the 
from illness, but concurroU in judgment of Burrough J. : and, 
this judgment, c.v rt‘lalio 7 it: Gibhs in page 96. of that report, for 
C. J. “ 1818,’' read 1817.” 

See Sa} 7 ipson v. Burl on, 7, Brad. 
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' 1818 . 


June io» 


Holmes v. Blogg. 


If an infant 
pays money 
with liis own 


.fSSUMPSlT by tlic Plaintiff to recover 1^.7/. 10s., 
jiaid by liiiii (hiring bis infancy to the Defendant. 


hands without 
H valuable con- 
sideration, he 
cannot get it 
back again. 
Therefore, 
where an in- 
fant paid mo- 
ney to A, 2 ls a 
premium for a 
lease, and en- 
joyed the same 
for a short pe- 
riod during 
his infancy, 
but avoided It 
after he be- 
came of age, 
and (juitted 
the premises : 
Held, that he 
could not re- 
cover the sum 
so paid, in an 
action against 
A. for money 
had and re- 
ceived. 


Pk'ii, o'ciicral issiK.'. At the trial before Banmgli J. at 
tlic London sittings aiier Ja.st Michaelmas term, in ad- 
dition to tiie facts stated wlicii this case was befoi*e, the 
Court in Hilarif term last(c/), it appeared that w^hen tlie 
arraiigcnicnt with Taijlor was entered into by the De- 
fendant, the PlaintUfwas not in business, having quitted 
it when lie became of age, and that, in a subsequent 
coiiversalion between tlie Plaiiitilf and Taylor respect- 
ing tlic lease, tile former declined having any thing to 
do with it; that the Plaiiitifi* had never slept in tlie 
house after lie became of age, and that his name was soon 
afterwards taken oil' the door. I'or the Defendant, it was 
conteiidcid that untler these circumstances the Plaintiff 
could not recover. Bur rough J. was ol’ opinion that the 
action was well brought, but reserved the point. The 
jury found for the Plaintiff; and, In Hilarij term last, 

(lajdn/ Sei jt. obtained a rule ?i?si to set aside this 
verdict, on the ground tliai there had been no disaffirm- 
ance of the contract; and that tlie sum sough%, to he 
recovered, having been paid on the joint account of the 
Plaintiff and iaylo}\ this action by tjj|^v]|laintiff could 
not be maintiiincd. 


Best Serjt., in the last^ii^rm, shewed caule, and made 
two points; first, that, if disaffirmance were necessary, 


(a) Ante, p. 2^ 


the 



IN THE Fifty-eighth Year of GEORGE III. 50,9 

the Plaintiff, upon coming of age, had disaffirmed the 
contract. Second, that disaffirmance was not necessary, 
and that infants were not bound by any contract unless 
there were affirmance by them* after coming to fuy age. 

In addition to the cases cited in favour of the Plaintiff 
on the fo^er discussion, the following authorities were 
I'elied on' m support of these points. Com, Dig. (a\ 

Smith V. Low (5), Nightmgdle v. EaiiFa'rers (c), Litt, (d) 

Coplmji in support of the rule, argued on the point 
of the Plaintiff’s liability for rent to the same effect, 
in substance, as he did in shewing cause on the 
former occasion, referring in addition to Com, Dig, {e) ; 
and urged that, as the payment made was a j)artnership 
payment, the Plaintiff’s remedy was against Taylor for 
contribution, but that he could not recover the money 
so paid in the present action. 

Cur, adv, mlt. 


1818. 

Holmes 

V. 

Blogg. 


And now, 

Gibbs C. J. delivered the judgment of the Court. 
This was an action by Holmes against Dlogg for money 
had and received ; and the ground on which the Plain- 
tiff sought to recover is founded on the following facts. 
Hohnes^ xin infant, together with 'Taylor ^ had agreed with 
the Defendant to take the lease of his house, and to pay 
to him a certain sum of money for that lease. Part of 
the money was paid down, and security wag given for 
the residue. I^ of fict, the money paid w'as the 
money of Holmes^ at that time an infant. The infant 
avoided thei lease when he caipif of age, as he had a 


{a) Tit. Enfafit, 4,%, (^). j 258. 

(^) X Enfanh c 3 , 

(f) 3 Peers Wms, ao6. 

VoL. VIII. Mm 


right 
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right to do ; and, leaving avoided the lease, he brought 
this action for the money paid to the Defendant, on the 
ground that the consideration having failed, he was en- 
titled to recover it. There has been a good deal of 
argument on the subject of this avoidance, and, indeed, 
it has been treated as the iiiaiii (juestion : but another 
question arises, namely, whether, supposing the lease to 
have been avoided, the Plaintiff could recover the money 
which he has paid for it during his inflincy. I confess 
this action is quite new to me, and I thought, on princi- 
ple, that it could not be maintained. I thought, too, 
that there was much in luy Brother Coph?ij’s argument, 
that the money paid could not be taken to be the money 
of the infant alone, but that it must be taken to be the 
joint money of the infant and Taplor ; and that, if it was 
paid as their joint money, it would be money advanced by 
Holmes in the first instance to the partnership of Holmes 
and Taylor^ and then paid as partnership money by 
them to Blogg. But I think furthci’, that, supposing 
this money to be the sole pro})crty of the infant, he 
cannot recover. He may, it is true, avoid the lease ; 
he may escape the burthen of tlie rent, and avoid the 
covenants ; but tliat is all he can do. He cannot, by 
putting an end to the lease, recover back any consider- 
ation which he lias paid for it : the law does not enable 
him to do that. I cannot find this decided ; for I can- 
not find tliat any such action as this has ever been 
brought ; but Lord Mansfield has incidentally said that 
such an action cannot be brought. In the famous case 
of Drury v. Drury {a\ one of the questions was, whether 
an infant could, by contract, bar her dower. Lord 
NorthingLon thought that the statute applied only to 
adults ; and the marriage of Lady Drury with the Earl 


{a) % Eden. 39. 


of 
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of Bucldnghamshire took place on his opinion : but the 
case afterwards came before tlic House of Lords upon 
appeal, under the name of The Earl of Buckingham^ 
shire v. Drury (a), when the decree of Lord Northingtoii 
as to this point was reversed. Lord Mansjkld there 
said, in delivering his opinion, ‘‘ If an infant pays 
money wi^Ji his own hand without a valuable considei’- 
ation for it, he cannot get it back again.” {Ji) What is 
the point here ? Tliat an infant, having [)aid money on 
a valuable consideration, and having partially enjoyed 
the consideration, seeks to receive it back. But the 
authority does not altogether stop here. In Lord 
Chief Justice Wilmofs Notes (f Opinions and Jiidg-^ 
7nenls{c\ it appears that Lord Hardmckc and Lord 
Manfeld were of opinion with the majority of the 
judges ; in which majority the learned author, then Mr. 
Justice Wilmoty was. His note of Lord Ma?ifickVs 
judgment on this point is in these words : If an in- 
fant pays money with his own hand without a valuable 
consideration, he cannot get it back again.” (r/) So 
that Lord Chief Justice Wilmot had himself taken a 
note of this declaration of Lord Man field, and laid it 
up among his memoranda, without any expression of 
disapprobation. He must, therefore, be taken to have 
adopted it. 

We, therefore, think that this action cannot be main- 
tained, upon the ground that the intaiit, having paid the 
money with his own hand, cannot recover it back again. 

The other ground taken by my Brother Copley, 
namely, that this was the money of the partri^ship, my 


1818 . 

Holmbs 


Blogo. 


(«) Notes of OpnU (^) a Eden, 735. 

ons and Judgments, ITT. '^•C. »a6. 

3 Brown, Pari. C«. 49»»> ad ed. [ d) Wilmoths Notes, n. 

S» C. z Mden. 6o« 


Mm2 


Brother 
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1818. 



Brother Burrough tells me was not taken at Nisi Prim* 
We do not, therefore, decide on that ground. 

Rule absolute for a nonsuit, (a) 


{a) Dallas J., who was ab- curred in this judgment, 
sent on account of illness, con- relatione Gibbs C. J. 




June 10. 


Barms Eyles. 


In an action of t AEBT against the Defendant, warden of the Fleet 
debt for an JIV . n^i , -n i i i 

escape against prison, tor an escape. 1 he bill stated, that tlie 

the warden of Plaintili* in Easier term, in the 62d yeai* of G. 3 ., by the 
bhi alleged judgment of this Court, recovered against Frederick 
that the prl- Schrader ^ 501. 1 Si*. 6d. for damages and costs, as by 

soner was record and proceedings thereof still remaining in 

brought to the , . , r- n ^ i i i *11 

bar of C. P. said court more fully appeared, wlncli judgment still 

by habeas cor^ remained in full force ; and that, in Trinity term, 
fus , and that 3 ^^ Schrader (tlien being in the custody of the 

Defendant, then and from thenceforth being warden of 
the said prison of the Fleet) was brought to the bar of 
this court by the Defendant, by virtue of a writ of 
habeas directed to the Defendant ; that thereupon 

Schrader^ at the request of the Plaintiff^ was by the 
same court recommitted to the said prison in execution 
for the sai^fum of 50/. 1 8 a-. (id. so recovered against him, 
there to remain until he should be legally discharged. 


thereupon the 
prisoner was 
by that court 
re-committed 
to the prison 
in execution, 
as by the 
said commit- 
ment more 
fully and at 
large appears. 
Special de- 


murrer, assign- 
ing for cause 

the omission of the averment that the commitment was of record. The Court, re- 
lying on the case of Turner v.Eyles^ (3 B. £5* P. 456.) gave judgment for the Plain- 
tiff ; but on the distinction between that case and the present being subsequently 
pointed out, namely, that in Turner v, Eyks the objection was made after verdict, 
whereas here the defect was pointed out by demurrer, the Court revoked their judg- 
ment, but allowed the Plaintiff to amend on payment of costs. 

Sembht therefore, that on special demurrer, the omission of such avennent is fatal. 


^ as 
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“ as by the said commitment more fully and at large 1818. 
appears by virtue of which commitment, the Defend- 
ant, then and still being tlie warden of the said prison, 
received and had Schrader in his custody in the said Eylis. 
prison, in execution lor the said sum mentioned in the 
said commitment, at the suit of the Plaintiff^ and there 
kept and detained him in his custody in execution for 
the said sum until the Defendant, not regarding the duty 
of his said office of warden of the said prison, afterwards, 
to wit, on the 1st August^ 1816, without the leave or 
licence of the Plaintiiii and against his will, suffered and 
permitted Schrader to escape and go at large from and 
out of the said prison and the custody of the Defendant, 
then and still being warden of the said prison, the Plain- 
tiff then and still being wholly unpaid and unsatisfied 
his said damages and every part thercofi by reason of 
which, &c. To this bill the Defendant demurred spe- 
cially, and assigned for cause, inter' alia^ that it was not 
stated or alleged in or by the bill that the said sup- 
posed commitment therein mentioned was of record, or 
that the same was recorded ; and that the Plaintiff had 
not, in the bill, referred to any record of the said com- 
mitment, or offered to verify the same by any record 
thereof. Joinder in demurrer by the Plaintiff 

The case was argued on a former day, by 

Blossct Serjt. for the Plaintiff. The recommitment 
in execution was matter of record, Urwin v. Kirchoffe (cr), 

Fotterel v. Philhy (5) ; and ought to have bieii pleaded 
with a prout patet per recordurn. (c) The case of Waites 
v. Briggs {d)y which may at first view appear to shake 


(a) 2 Str. X 2 IS. (d) I Ld,^Ray»j. 35. a SatA. 

(b) 3 Burr, 1841. 565. 5 Mod, 8. 

( c) I Lev, an. S,C, 2 Kehle, 
ao6. I Sid, 330. 


M m 3 


this 
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this doctrine, was decided on general demurrer ; and in 
Morse V. James {a)^ IVilles C. J. contradicts the possibility 
of its having been stated by Holt C. J. (as reported in 
Waites V, By'iggs) that in an action of debt, the judgment 
is only inducement, and that therefore tlie Plaintiff’ need 
not conclude jHitctjycr recordum. Moreover, Cham- 
h e C. J., i n 2 iiiiycr v. Bylcs (/>>), observes that though in that 
case the commitment w ere matter of inducement, it could 
not be said to be immatcria], for it was as much the 
foundation of the action, as the case of escape itself. But 
here, the want of the avei ineiit is particularly assigned, 
anti the omission is a good cause of special demurrer, 
stat. '1 (c), }Vigliima)i v. Midlcns, [d) In the last 

cited case, as well as in Turner v. JLijlcs^ which is also in 
favt)ur of the Detendant, the commitments were made by 
a single Judge. In the present case, the recommitment 
was a cornmitincnt by the court in execution, and, by the 
practice, must be filed of record. In Wigley w Jones {c) 
the conimitmont Avas on mesne process, which, by the 
practice of the Court of King^s Bench, is not matter of 
record ; and in that case Ellcnboruugh C. J. recognized 
the case of Turner v. llylcs, noting the distinction, that 
in the latter case the commitment was on a wTit of 
liaheas corjmsy where the party had been taken in exe- 
cution and escaped. 

Cojdey, contra^ was stopped by the Court. 

Gums Ci J. The allegation in the bill is, that the 
prisoner was brought to the bar of this court by virtue 
of a writ of habeas rorjms^ directed to the Defendant ; 
and that thereupon the prisoner, at the request of the 
Plaintilli was, by the same court, recommitted to the 
ju'ison in execution, as by the said commitment,” that 


i^ci) tVillus, 127. 

[b) /^ 456 . 


(</) 2 Str\ 1226. 
(t'j 5 East, 440. 
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is, by the recommitment oi'this court, more fully and 
at large appears.” Now, the commitment of this court 
must of necessity be of record ; for in such a case the 
Court can only act by record. That it is not necessary 
to state that the commitment was of record, appears 
from the case of Turner v. Eylcs, There the averment 
was, “ As by the said writ of habeas corpus^ and the said 
commitment thereon, now remaining in the said court, 
more fully appears.” We think it is here sufficiently 
averred that the commitment is of record, and that tlie 
judgment must therefore be lor tlic Plaintifll 

Judgment for the Plaintiff. 

On a subsequent day, 

Blosset Serjt. jiointed out the clear distinction be- 
tween this case and that of Turner v. Ejjles^ vh. here 
the omission of the averment was stated on special 
demurrer; there the objection arose after verdict; and 
he jiraycd the Court to grant another argument. 

Ginns C. J. It is almost iddiculous to order a new 
argument on this point; but, if the Plaintiff thinks that 
there is any wei<rht in the objection, and that it is worth 
his while to amend, we will give him leave; otherwise 
we will have a short argument on this point only. We 
certainly took it upon that case of Turner v. Eyles ; and 
the distinction was not adverted to. And now, 

Coplep moved to amend the bill on payment of costs, 
and was opposed by 

Blosset^ on the ground that one amendment had been 
already allowed in the last term ; and he cited Kinder 
v. Paris, [a) But 



{a) zJLBLsOi. 
M m 4 


The 
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181 S. 

Barns 


V, 

Evi.es. 


T/ie Court, under tlic particular circumstances of the 
case, allowed the amendment, on payment of costs up 
to the time of argument. 


June 10. Solly and Another v. Forbes and Ellerman, 


The Court ^HE Defendant was arrested, at the suit of 

will not inter- i i i n , 

fere to relieve the Plaintiffs, on or about the 22d of March, 1817, 

an outlaw in a qjj usual writ of cajnas ad respondendum, with an ac 


summary Mray, 
unless he ap- 
pears, or will 
forward the 
Plaintiff’s suit. 
Therefore, 
where a writ 


etiam, on a plea of trespass on the case, on promises, to 

the damage of the Plaintiffs of 8000/., issuing out of 

this court against both the Defendants, returnable in 

fifteen days of Easter, 1817, and indorsed to hold to 

bail for 20001, At the return of the writ Forbes put in 

^responTendum, had above to the action. The Defendant, Elleiman, 

with an ac not being in England, the Plaintiffs, after the return of 

etiam on pro- original writ of trespass, auare 

misesjwassued . , i , -rx ^ i * 

out by the clausum fregit, against both the Defendants, tested on 

Plaintiffs 23d January, 57 G. 3., returnable on the last return 

resident, i[nd day in ////ary term, 1817. The writ on which /br/>c5 
JJ., a foreigner, was arrested and put in bail was tested on the quarto 
SdsToimtry*" original. Writs of alias capias and 

whereupon A, piluries capias ad respondendum, with an ac etiam in a plea 
wM arrest^,^ trespass on the case on promises to the damage of 
andanori^nai l^he Plaintiffs of 8000/, were afterwards issued against 

quart clausum both the Defendants, and were respectively indorsed to 
fregit, 

(throughout 

which the singular pronoun was used instead of the plural,) giving B, no addition, 
and without an ac etiam, was sued out by the Plaintiffs against A, and B,, fol- 
lowed by writs of alias, pluries, exigent, and proclamation, all properly worded, 
and containing clauses of ac etiam, and a supersedeas was sued out against B*, who 
was thereupon outlawed ; the Court refused, on motion by B., to reverse or set aside 
the outlawry for irregularity, but left Him to his writ of error. 


hold 
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hold them to bail for 2000/., founded upon the original 1818. 
trespass quare clausum fregit ; but no other original writ ^ ^lly 
had been sued out or issued against them in this cause, 
except the said original. Writs of exigent and j^roclam- Forbes. 
ation were, after the return of the writs of caqnas^ alias 
capias^ QXid pluries capias^ issued against both the Defend- 
ants ; upon which writs of original quare clausum fregit^ 

&c., with a writ of supersedeas^ Ellerman had been out- 
lawed. The writs of exigent and proclamation were in- 
dorsed, to hold both the Defendants to bail for 2000Z. ; 
and contained a clause of ac etiam^ that the Defendants 
might answer to the Plaintiffs, according to the custom 
of the court, in a plea of trespass on the case, on 
promises, to the damage of the Plaintiffs of 8000/. The 
original writ of trespass, quare clausum fregit^ after com- 
mencing in the usual way, ran thus : If Samuel Solly 
and Hollis Solly shall give you security to prosecute his 
suit, then put by sureties and safe pledges, John Murray 
Forbes and Abraham Frederick Daniel Ellerman^ that he 
be before our justices at Westminster in eight days,’^ &c. 

&c., “ to shew cause why, with force and arms, &c., he 
broke the close of the said Samuel and Hollisy and did 
him other wrongs, to the great damage of the said 
Samuel and Hollis,^ Ellerman was an alien, and a native 
of Germany, and, long before and since the action, was 
absent from England, and had no place of residence 
here. 

Copley Serjt., on a former day, had obtained a rule 
nisi to reverse the outlawry, or set it aside for irregu- 
larity, when he stated four grounds for his application. 

First, the absence of an original to warrant the out- 
lawry; secondly, the, variance between the original and 
the subsequent writs ; thirdly, the absence of any addi- 
tion to Ellerman in the original ; fourthly, Jiis absence 
from the country, and not having had a residence 

therein, 
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1818, therein, so that the process could never have been meant 
to apply to him. 

Solly 

V. 

Forbjis. lioscmqiici Serjt. now shewed cause against the rule. 

The only object of this motion is to assist the Defendant 
Forhes^ who has already failed in an attempt made in 
his name, to set aside tlie outlawry. The objections arc 
grounds for a writ of error, when the absentee must put 
in bail and enter an appearance. v. Erho, (a), 

Flavcloclc V. Geddes. {h) In FIcssr v. JVood (e), and Ga?'- 
Icmd V. Noble (r/), the Court reversed the outlawry on 
motion ; but this was done upon the same terms to 
which the party would have been entitled, if he had 
sued out his writ of error. In this case no appearance 
is entered, and every step is taken to delay and defeat 
the Plaintin’’s remedy. It is, therefore, no case for the 
indulgence of the Court, and the Defendant must be 
left to his writ of error. 

Blossct Serjt. (for Co})ley\ in support of the rule. The 
cases cited are inapplicable ; for the foundation of the 
application to the Court in this case is, that the proceed- 
ings are irregular, and the process is altogether void. 
Whether the party proceed to outlawry by original writ 
of quare clamum fregit^ or by special original, the sub- 
sequent v)|j.’its must not vary from the original. But 
here the bi-iginal writ has no ac ctiain clause, while all 
the subsequent writs contain such a clause. In Gmt v. 
Abbott [e\ the cajnas contained a clause of nc ctiam in 
debt. The stat. li) Hen,!, c. 9. gives the proceeding 
to outlawry, by original cajnasy in actions on the case, but 
that writ contains no ac etiam clause. Tliere is also a 


(a) I Ld. Rajm. 349. i B. Moore, 187. 

(^) 12-B^j/, 6a2. A (V) 304. 

(r) 4 Taunts 6,1- 


Still 
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still further variance between the subsequent writs and 
the original ; which last, as far as its solecisms render it 
intelligible, summons J. M. Forhes and A. F. /). F^U 
Icrman^ that he be before the justices to shew' cause why 
he broke the close of the riaintiirs ; while iii the subse- 
quent writs the j)ronoiin “they” and the plural number 
are properly introduced. {Ihirrough J. All this objection 
to the process is matter of error. I remember Lord 
Frsldne^ when at the bar, applied, in the case Harris 
V, Ladij Napic,-^ for the summary interference of the 
Court of King’s Bencli in behalf of the Defendant, 
who had been served with a common process, on the 
ground that his client was a peei’ess. But the Court 
relused to interfere summarily, and left the Defendant 
to her writ of error.] By 1 Hen, 5. c. 5. it is enacted, 
that in originals, whatever cxlgc7its shall be awarded, 
the addition of the Defendants’ names must be put.” 
Here, none of the >vrits give the Defendant Ellerynaii 
any addition. Neither the stat. Hen. 5. nor the writ 
of praclaniaiion required by stat. 13 Fliz. c, 3 , s.l. 
can be held to ap})ly to foreigners. In BacoiCs Abridg- 
inent (a), where tlie rides for the reversal of outlawries 
are laid dowm, it is said, that wdicrc the process is defect- 
ive, the i)arty «hall not be condemned. In lleilley v. 
Qi Connor {b\ the outlawry commenced and completed 
during the Defendant’s residence m Ireland^ was ordered 
to be reversed at his ex})ense, without bail or ap^Searance. 
Where the Court see an unlawful proceeding, they 
will not put ihc party to the expense of a writ of 
error, but will avoid circuity, and relieve him in a sum- 
mary way. 

Bosanqnct^ who rose to reply upon the cases cited, 
was stopped by the CouiT. 

{u) Vol. V. tit. Outlawrjy E 4. (^) Barnesy 3^5. 

Gibbs 
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1818. 


Solly 


V, 

Forbes. 


Gibbs C. J. If niy Brother Blosscf could support 
the doctrine, that there is no jiroccss by which Plaintiils 
can p)’occed to outlawry against persons who never 
have been in this country, it would be a receipt b}^ 
which fraudulent persons residing here might success- 
fully cheat every creditor; for they would have nothing 
to do but to enter into a partnership with a foreigner, 
never resident here. In some of the older cases, the 
convenieiice of' the suitor has not been so much con- 
sidered by the Court as in the later cases; not that the 
Court can alter the law', but that now, if there are 
two courses which the party might pursue, they will not 
grant the outlaw^ that which emanates from the indul- 
gence of the Court, unless he will forward the Plain- 
tiff’s action. It is a rule, that the outlaw shall not 
be heard without appearing: but it is urged, that, if 
the process is irregular, the irregularity forms an ex- 
ception to the rule, and the Court may then interpose 
in a summary way. Taking this proposition for granted, 
the Court will, on such an occasion, pause, to see what 
the justice of the case requires. Here is an action 
against two Defendants; one of them not being within 
the range of the process of the court, the Plaintiff can- 
not proceed without outlawry against the latter. He 
does so proceed ; and, after every possible technical ob- 
jection has been raised by the Defendant Forbes^ the 
other Defendant FAlcrman^ the foreigner, is now made 
to apply to the Court for the reversal of the outlawry. 
But, be it remembered, that not one of the numerous 
objections which lie has raised, will be less available on a 
writ of error, than they would be in this court. Since, 
tiien, the object of the outlawry is to compel the De- 
fendant to appear, and contest that which the l^laintiff 
contends is a jui’>t debt, we will not relieve that Defend- 
ant, but leave him to his writ of error, on which he will 

be 
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be entitled to every available remedy which he now 
seeks. 

Park J. I am of the same opinion. The same 
point has been decided in the Court of King^s Bencli, 
in a case of which I have a note. 

Burro UGH J. It appears to me that TAlcrman is 
not in court to make any motion at all. 

Rule discharged, (t/) 
(c^) Dallas J. was absent. 


1818 . 


Solly 

V. 

Forbes. 


Wilson v. Wllllr and Another. 


Jiwe 10 . 


^^BOSWELLEIt^ a labourer employed by the Piaintili; Distress under 

a})p]iod to a magistrate I’or an order for the sum of ^ ^^'^gbtrate s 
o / , X' , rr^i - warrant to 

o/. '\s. tor wages due, Ihe magistrate summoned the levy a sum 

Piaintiir to slicw cause, wlio appeared ; and the inagis- ordered by 

tratf, under stiit. 20 G. 2. c. 10., made his order in stLt”ork-“ 

writing Ibr the s.nne. Lpon douuiiul ol the sum ordered bourers, 20 G. 2 . 

and reiusal by the Plaintifl!, the magistrate issued liis 

.... , I . . . . PiamtifT re- 

warrant 01 di.stress. J lie Plainlill replevied, and rc- plcvicd, and 

moved his replevin by writ of rccurdari facias loquclam ^‘^"^oved hi.s 

into this court. replevin by 

writ or re, fa, 
lo, into this 

Pdl Serjt., on the 2d of c///7ir, moved to set aside the 

, Court dis- 

wnt, and to liave the })roceedings stayed, on the ground charged a rule 

nisi to set it 
aside, obtained 

on the ground that the sixth section of the statute provided that no certiorari or 
other process should remove jiroceediiigs under that act into any court at West^ 
minster ; holding, that the replevin was a collateral proceeding, and not within that 
section. 


that 
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that the sixth section of the statute provided that no cer~ 
iiorari or other process should remove proceedings under 
that act into any court at Westminster ; and he com- 
mented on the mischief which would ensue, if every 
magistrate’s order for a labourer’s wages were liable to 
be followed by a replevin suit. 

The Court, consisting ol’ Dallas^ Parh^ and Burroiigh 
Justices, shewed no disposition to entertain the motion ; 
and Burrough J. observed, that the sixth section of the 
statute did not take away the writ of rccordari facias 
loquelam on replevin, which was a mere collateral pro- 
ceeding, but only the amotion of the magistrate’s order. 
They, liowever, gave Pelt leave to mention the case 
again ; and, on a subse(|iient day, when lie referred to 
the case of Loxdlicr v. The Pari of Badnor (a), the 
Court granted the rule. And now, 

Vanghan Serjt. shewed cause on an affidavit, which 
stated that Cros*wcllcr was a master carpenter, and that 
the bill was not only for work done, but materials found. 
He urged that such a case was not within the statute ; 
and that, if it were, cverj^ action for work and labour, 
and materials found, might be tried before a magistrate. 
But, granting it to be within the statute, he contended 
that the writ in this case was a mere collateral proceed- 
ing, and could not be brought within the jirohibitions 
of the sixth section. 

The Court called on Pcll^ who contended that the 
case was within the statute, and that the provisions of 
the sixth section were such as to call on the Court to 
interfere to quash proceedings which, he argued, were 
in that section prohibited. 


1818. 



(«) 8 East} 1 13 . 


Park 
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Park J. («) Whether this case be or be not within 
the jurisdiction of a magistrate, under the 20 G. 2. c, 10., 
it is not necessary now to decide. It is sufficient for 
me to say, that I do not think that the proceeding 
sought to be set aside is a proceeding within the sixth 
section of the act, so as to call upon the Court to inter- 
fere to (|uash it. 

Burkougtt J. 1 do not think that this is a case in 
which the statute retjuires us to interfere. Tlie action 
of replevin is a proceeding totally collateral. This writ 
of recorJari facias locpieLam does not remove any of 
the proceedings before the magistrate : they all remain 
where they were. If this claim was not a proper sub- 
ject for the magistrate’s jurisdiction, it is a matter to be 
pleaded to the replevin. 

Rule discharged with costs. (Jb) 



(rt) Gibbs C. J. and J^aihis S . See i Brod. 

were absent, tJie former having 
left the court, llie latter being ill. 


MEMORANDUM. 

On the last day of this term William Taddy^ of the 
Inner Temple^ Esquire, was called to the degree of the 
Coif, and gave rings with the motto Mos et lex. 



END OF TRINITY TERM. 



CASE'S 


ARGUED ANu DETERMINED 


IN THK 

Court of COMMON PLEAS. 


Avn 

OTHEll COURTS, 

IK 

Michucliiias Ternij 

In tlie rifty-ninth Year of the Reign of George III. 


MEMORANDA. 

IN the coiirbc of this vacation, The Right Honorable 
J'Alxvard Lord FMenborougli resigned the office of Chief 
Justice of the Court of King’s Bench, in which he had 
presided since ApriU 1H()2. His LordsJn'p died on 
the Lull day of Decrmhcr^ 1818. 

In the same vacation, Sir Charles Abbott^ Knight, one 
of the Judges of the same Court, was ap})ointed to the 
office of Lord Chief Justice of the Court of King’s 
Bench, vacant by the resignation of Lord EllcnhorougJu 

In the preceding vacation. The Right Honorable 
Sir Vicarif Gibbs^ Knight, also resigned the office of 
Chief Justice of this Court, in which he had presided 
since the 24th of Februari/^ 1814. 

VoL. VIII. N n 


In 
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1818. In the same vacation, Sir Robert Dallas^ Knight, one 
of* the Judges of this Court, was appointed to the 
office of Chief Justice of this Court, vacant by the re- 
signation of* The Right Honorable Sir Vicary Gibbs^ 
Knight. 

On the first day of this term, the following gentlemen 
took their *^places within the bar, as his Majesty's 
counsel, learned in the law. 

Archibald Cidlen^ of tlie Middle Temple^ Esq. 

William Owen^ of Liiicolnh Inriy Esq. 

William Wingjield^ of Lmcoln^s Inn^ Esq. 

William Hornc^ of Lincolnh Inn^ Esq. 

George IJealdy of Graij s Itin^ Esq. 


Symonds V , Mills. 


If upon a re- 
ference of ac- 
tions in this 
court) and 
award of a 
sum to be paid 
by each party, 
the party en- 
titled to the 
larger sum 
sues in the 
Court of K.B., 
in order to 
make the De- 
fendant's set- 
off subject to 
the lien of his 
attorney for 
his costs, this 
Court will not 
interfere to 
enforce the 
set-off, nor will 


U PON a reference of many causes in this court be- 
tween the parties, the arbitrator awarded payment 
on the one side, of 181/. Is, 6d., and on the other side, 
of 140/. 8s. The Plaintiff, who by the award was en- 
titled to receive the larger sum, had brought an action 
for it in the Court of King's Bench. Whereupon 

Best Serjt. for the Defendant, moved in this court, that 
the sum of 140/. 85 , might be set-off against the sum of 
181/. Is. 6d,; and that on payment of, the sum of 
40/. 1 Ss. 6d,y being the difference, the award might be 
delivered up to be cancelled ; he suggested that the 
Plaintiff's motive for suing in the King's Bench, was a 
hope that Defendant would move tiiat the proceed- 

they order the award to be delivered up. 



IN THE Fifty-ninth Yeae of GEORGE III. 


ings there should be stayed; well knowing, that ac- 
cording to the practice of that court) the attorney’s 
lien must be satisfied anterior to the set-bf^ whereas 
here, the claims of the parties arc paramount to the 
attorney’s lien. 


Symonds 

MitLS. 


The Courts after enquiring whether there was any 
precedent for their ordering an award to be delivered 
up to be cancelled, and upon Best admitting that he 
had no instances of such a practice, unanimously held, 
that it was impossible to grant the rule. 

Best took nothing by his motion. 


Stead and Others, Assignees of Moouhouse, 
Gascoigne. 


Nov* 7. 


'^HIS was an action oi* trover brought by the as- if ^ sheriff le- 

signees of Moortiouscy a bankrupt, against the gaily take 

Defendant, who was sheriff of York^ for the value of ^ution 

certain goods which he had taken in execution and sold, proprietor 

At the trial of this cause at the York Summer assizes, ^fter- 

. IT • 11 wards becomes 

1818, before }\ood B., it appeared that an execution a bankrupt, 

had issued at the suit of Jarretty against the goods of the sheriff 

Moorhoiisehx 174/., under which the Defendant, on the tLie,^after the 

Cth July^ made a seizure. An act of bankruptcy was bankruptcy, 

committed by Moorhoiise on the 1 8th Juhj ; and on the 

•' , tisfy both that 

29th July^ another execution at the suit of llamsbottom^ execution and 

was delivered to the sheriff. another 

execution, 
which being 

delivered to him after the bankruptcy, is void, the bankrupt’s assignees may recover 
in trover for such of the goods as were sold after the sheriff had raised money 
enough to satisfy the first execution. 

N n 2 


The 
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The sherif]^ who had for some time delayed to sell at 
the bankrupt’s request, sold goods on the 12th August 
to the amount of both executions. It was objected for 
the Defendant, that as he had made one entire seizure, 
and one entire sale, which was at all events good for so 
much as was requisite to satisfy Jarretfii execution, the 
action was misconceived, and that the assignees could not 
maintain trover, but ought to have brought their action 
for money had and received, to recover the surplus of 
the money produced by the sale after thereout satisfying 
Jarretfs execution. The jury, however, under the di- 
rection of Wood B., found a verdict for the Plaintiffs. 

Lens Serjt., now moved that the verdict might l)e 
set aside, and a hew trial had, on the ground that there 
had been no illegal conversion by the sheriff. The sale 
took place after an execution, under which the slierifl* 
had authority to act, and the proper remedy in such a 
case, is an action for money had and received. The 
sale of goods of greater value than was sufficient to 
satisfy the first execution, was not a tortious conver- 
sion, the sheriff having a competent authority to sell : 
he may have done wrong ; but the Plaintiffs have by this 
action resorted to the wrong remedy, 

Dallas C. J. A sheriff has no right to sell more 
tlian is necessary: the Defendant in this case has, in 
my opinion, committed a tortious act; and trover is 
the proper action. 

Pauk J. and Burrougii J. concurred. 


Rule refused^ 
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Thornton and Others t;. Sherratt. 


^HIS was an action on a promissory note of the De- 
fendant for 300/. Upon the trial of the cause at 
the sittings after 2Vzw'% term, 1818, at Guildhall^ the 
defence was a release, and it appeared that the De- 
fendant, who was a publican, had given the note in 
question as a security for money lent to him by Thornton,, 
Hoare and others, who were brewers ; and that the De- 
fendant having become embarrassed, had proposed to 
his creditors to compound with them by paying 12s. in 
the pound on the amount of his debts, but that the 
Plaintiffs insisted on inserting in the deed a condition 
that the release should be effectual only in case the 
Defendant should continue to deal with his several 
creditors in the articles of their respective trades, during 
the residue of his term in the public house which he 
then occupied, and wherein he then had 12 years un- 
expired, to which condition the Defendant had agreed. 

The Defendant sold his lease, and entered on another 
public house: he piovcd that he had dealt with the 
Plaintiffs for a time, but that he had frequently ex- 
postulated with them on the quality of the beer with 
which they furnished him, and had frequently sent it 
back to be exchanged for other beer, in consequence of 
his customers disapproving of it, sometimes because it 
was stale, sometimes because it was not bright. He at 
length ceased to deal with the Plaintiffs, whereon they 
sued him for the residue of the money due on the pro- 
missory note, having already received their 12^. in the 
pound on the amount thereof. 

The Plaintiffs gave evidence, that the beer sent to the 
Defendant was taken from the same butt from which 
N 11 3 other 


A condition 
in a deed of 
composition, 
that a publican 
shall continue 
to deal for 
twelve years 
with his cre- 
ditors in the 
articles of their 
respective 
trades, may be 
valid. But it is 
qualified by the 
implied condi- 
tion, that their 
articles shall 
be good and 
marketable. 
Contracts by 
which brewers 
bind publicans 
to deal with 
them are not 
to be favoured, 
as tending to 
prejudice the 
health of the 
subject. 
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1818 . other public houses were supplied; and that their 
customers in general did not complain, though occa- 
sionally there were returns of the beer. The Defend- 
SiJiiitRATT, ant’s sale had decreased during the time of his dealing 
w^ith the Plaintilfs. Dallas J. directed the jury, that 
although this was a contract of which he greatly dis- 
approved, being for twelve years without qualification ; 
yet, that as it was a contract which the Defendant 
willingly entered into for his own benefit, he must per- 
form it ; and that the question for their consideration was, 
whether the Defendant was supplied by the Plaintiffs 
with good and saleable beer : that if he was, he was 
bound to take it from the Plaintiffs, and was not dis- 
charged from his note. The jury found a verdict for 
the Defendant. 

B^sl Sorjt., now moved to "et aside the verdict and 
have a new trial, on the ground that the balance of the 
evidence was in favour of the Plaintiffs, the only im- 
perfections proved in the beer, i)eing that it was some- 
times stale, whereas the proper degree of staleness w^as 
merely a matter of taste, and sometimes thick, which 
was no real defect in the quality of the beer, and only 
affected its appearance to the eye. It was incumbent 
on the Defendant to have shewn, if the fact had been 
so, that the beer was not marketable. 

Dallas C. J. Although at the trial I expressed an 
opinion in favour of the Plaintiffs, yet the whole trans* 
action was one of which I could not approve, for I very 
much disapprove of these covenants by which the 
brewer gets the publican into his power; and more 
especially, in a case like the present, where the Plaintiffs 
have drawn in the Defendant to take all his beer from 
them for so long a period as twelve years. I held it 
incumbent on the Plaintiffs to shew, that the beer de- 
livered 
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livered by them was good marketable beer. It was 1818. 
proved b}^ the Plaintiffs, that this was such beer as they 
usually supplied, and that it was good ; but then they 
admitted frequent complaints and frequent returns of it ; Siieruatt. ^ 
and two witnesses for the Defendant proved repeated 
complaints, and that the customers of the Defendant 
often returned the beer sent to them. The whole case ‘ 
was a question for the jury, and they have decided it. 

In a similar case, Lord EllenhoroiigJi C. J. strongly re- 
probated the conduct of a brewery which I shall not 
name. 

Burrough J. I think that there was very good 
ground for the verdict. It is admitted that the beer 
was not bright, and unless beer is bright it is seldom 
well tasted, and therefore, this was not good marketable 
beer. These contracts '^re very prejudicial to the health 
of the subject. It is not a case in which the Court will 
interfere. 

Park J. concurring, the Court 

Refused the rule. 


N n 4 
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Nov, 9 . 


Leyton v. Sneyd. 


The declar- ^.JSSUMPSJI^ The first count of the declaration 

thaTthe^De- stated, that the Defendant and Henry Guest^ at the 

fendant under- time, Sic, were possessed of a share of stock called the 

took that he per cent, consolidated Bank annuities, to the 

would procure ^ 

his co-trustee amount of 10,7867. 2s. 3<7., of the capital of that stock, 
to join with tJien standing in their names in the books of the Go- 
ferring or venior and Company of the Bank of PtUgland^ and of 
causing to be the value of 7000 /. ; and being so possessed, in con- 
a^^t^at^^e sideration that the Plaintiff, at the request of the De- 
Defendant and fendant, would agree to purchase from him and Gn^st a 


*h* j share of the said stock therein mentioned, at 

ingly transfer ^ therein stated, for every 1 00 /. of the said stock to 

certain stock, be transferred in the said books to the Plaintiff, on a 

thd^jofnt” declaration named, the Defendant undertook 

names, and that be would procure Guest to join with him in trans- 

breach. The ftjrring or causing to be transferred, and that Guest and 
proof in sup- ^ 

port of the Defendant should accordingly transfer or cause to be 

declaration transferred in the said books to the Plaintiff on the said day 
Drfendant'di- share of the said stock. The PJain- 

rected his tiff then averred, that he relying, &c. agreed with the De- 


port of the l^erenaant snouiu accoruingiy transrer or cause to ue 

declaration transferred in the said books to the Plaintiff on the said day 
Drfendant'di- share of the said stock. The PJain- 

rected his tiff then averred, that he relying, &c. agreed with the De- 
bankers to sell imrchase of him and Guests and to i^ay tliem 

accordingly at the rate aforesaid for the said part of the said share of 
sold the same, the said Stock ; and that though he was ready and willing 
ker! to *the^ accept a transfer of such part of the said share, &c., yet 

Plaintiff for 

time, and informed the Defendant thereof in a letter, enclosing the power of attor- 
ney ; that the Defendant, by letter, acknowledged the receipt of it, and wrote that 
he had signed the power, and had forwarded it immediately to his co-trustee ; 
that the stock not being trarisfeired at the day appointed, the Defendant in subse- 
quent letters to his bankers, treated the loss as one w'hich must be bonie either by 
himself, or the cestui que trusty and acquitted the bankers of doing wrong in making 
the sale. The Plaintiff was nonsuited ; Held, that the contract was a mere condi- 
tional contract by the Defendant to concur with his co-trustee in the sale, and that 
the nonsuit was well directed. 


that 
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that the Defendant did not, nor would procure when he 
was requested so to do, nor had procured Guest to join 
tlie Defendant in transferring or causing to be trans- 
ferred, nor had they transferred or caused to be trans- 
ferred to the Plaintiff in the said books, &c. whereby. See. 
Another set of counts stated that the Defendant iiiuler- 
took tliat ho would deliver or cause to be delivered to 
the Plaintiff a power of attorney, duly executed b}^ Guest 
and the Defendant, to authorise the transfer : afiothcr 
set of counts stated an undertaking by the Defendant for 
the delivery of such jiowers to the PlaintifI bankers, 
and the money counts were added. Plea, non assumpsit. 
The following facts were given in evidence at the 
trial before Park J., at the London sitting's after the last 
term. The Defendant was co-trustee with Guest under 
a marriage settlement, and had directed his bankers to 
effect the sale of 3030/. ()«?. stock, standing in the names 
of Guest and himself, in the three /jc;- cents., which they 
accordingly did on the Pldi Pebruary, 1817, through 
Bro'wyi, their own broker, to the Plaintiff in this action, 
who was also a broker, for the 11th March following, and 
they sent the account down to the Defendant, in a let- 
ter, dated the 2^x\\ Fehrimy, 1817, enclosing the power 
of attorney for ex< ration. On the 3d of March follow- 
ing, the Defendant wrote in answer : The power of 

attorney you sent me, I signed, and forwarded imme- 
diately to my co-trustec, Mr. Guest In the power of 
attorney sent, Guesf's^ name was mis-spelled, and another 
power of attorney properly spelled and executed, was 
sent to other bankers, who sold out a similar quantity of 
stock, standing in the name of Gz/c,?/ and the Defendant, 
to another purchaser. In the mean time the price of 
the stock rose, and the bankers w'cre called on by tlio 
Plaintiff on the settling day to make good the defici- 
ency. On the 31st March, the Defendant, in answer to 
a letter from ihd bankers to him, statinir the situation in 

which 


1818. 



Leyton 

V. 

Sneyd. 
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which his orders had placed them, recognised his former 
order, and lamented that he had been induced to sign 
the power of attorney sent to the other bankers ; and on 
the 8th March^ in a letter to his bankers, he treated the 
loss as one which must be borne either by himself or 
the husband of the party for whom he was a trustee ; 
and stated that it could not be siijiposed by any of the 
parties that the bankers had acted wrong. Park J. did 
not think that the Plaintiff could recover on this evi- 
dence, and directed a nonsuit. 

Bomnquet Serjt. now moved to set aside the nonsuit 
and have a new trial. If the Plaintiff had stood on the 
ground tliat one co-proprietor of stock can bind his 
companion as a partner can, he would have sued both 
Gmst and the Defendant : but he sues on the Defend- 
ant’s contract that he would cause his co-trustee to 
transfer. The Defendant gave the order to his bankers 
to sell ; they did sell, and the Plaintiff contracted to 
purchase it ; and it is clear law, that if one assume an 
authority for another which he has not, an action lies 
against liim on that contract. Past India Company v. 
Hmsleij, (a) If A, assume to sell stock, standing in the 
names of twenty who have given him no authority, he 
will be liable on his contract. The only question then 
is, whether the Plaintiff has made out his case, that the 
Defendant did assume such authority. That the De- 
fendant did assume this authority is clear, from his 
order to his bankers, and his subsequent recognitions 
by the letters of March and Aprils in the latter of which 
he acknowledges his liability, and acquits his bankers of 
doing wrong in obeying his orders. The stock was sold 
before the power was executed, and for the return of 
the power; and this was with the knowledge of the De- 


1818. 



(a) I Esp, N, P, c. III. 


fendant. 
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fondant. His contract, therefore, was a contract that 
Gttcsl should transfer this stock. 

Dallas C. J. You say, Brother Bosanquet^ that this 
was evidence to go to a jury, that the Defendant con- 
tracted with the Plaintiff that Guest should transfer the 
stock in (juestion. Now it seems to me to be evidence 
of a mere conditional contract on the part of the De- 
fendant, to concur with the other trustee in the sale. 

Park J. of the same opinion. 

Butirough j. I cannot discover any evidence to shew 
that the Defendant ever made an absolute bargain or 
that he agreed to procure Guest to make the transfer. 

The bargain appears to me to be wholly conditional ; 
nor is there any evidence that it was ever contemplated, 
buttha t the transfer was to be the joint act of the De- 
fendant and his co-trustee. 

Rule refused. 


1818. 


Leyton 

Sneyd. 


Boriiadaile ^nd Others v. Buunton and jvov. lo. 
Others. 

^HE Plaintiffs declaimed, that, in consideration that i. Under an 
they, at the Defendants’ request, had bought of the 

Defendants, and the Defendants had sold and delivered links of a 

warranted 
chain cable 

broke, and that thereby the chain cable and an anchor to which it was attached were 
wholly lost, it is sufficient to prove that a link of the chain cable being broken, the 
pilot, for the preservation of the ship and crew, slipped the cable, and that the 
anchor and chain cable were thereby lost. 

a. Held, also, that under the warranty of the cable, the PlaiatLSs might, in 
addition to the value of the cable, recover the value of the lost anchor, to which the 
insufficient cable was attached. 


to 
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1818 . 


BOIIIIADAILE 


V» 

Brunton. 


to the Plaintiffs a chain cable, as a substitute for a rope 
cable of sixteen inches, for the use of the Plaintiffs’ ship 
Indus^ the Defendants warranted that the chain cable 
should last two years ; that the Plaintiffs used the chain 
cable from time to time until it broke ; and that, in breach 
of the warranty, the chain cable did not last two years, as a 
substitute for a rope cable of sixteen inches, but, on the 
contrary, that within the two years, and while the Plain- 
tiffs’ ^hip was held by the chain cable, one of the links 
thereof broke, rind thereby the chain cable and an anchor 
of the PlaintilTs, to which the chain cable was affixed, 
were wholly lost to the Plaintiffs. The Defendants plead- 
ed the general issue. Upon tlie trial of the cause, before 
Parle J., at Guildhall^ at the sittings after last Trmitif 
term, it was proved, that while the ship was riding at 
anchor at the mouth of the Ganges^ in a dangerous po- 
sition, between two reefs of rocks, one of the links of 
the chain cable was discovered to have separated, and 
that the pilot, being unable to get in the part of the 
cable ill which the broken link was situate, deemed it 
necessary, for the preservation of the ship and crew, to 
slip tlie cable and run to sea, which was accordingly 
done, and that both the cable and anchor w'crc thereby 
lost. The cable in (juestion was warranted for two 
years, as a substitute for a rope cable of sixteen 
inches. The jury found a verdict for the Plaintiffs for 
358 /. Is. Sy/., being the value, as well of the lost anchor 
as of the cable. 


Iye7is Serjt. now moved, cither to set aside the verdict 
and have a new trial, or to reduce the verdict by de- 
ducting therelrom, the value of the anchor. He 
founded his claim to the first part of his application 
upon the ground of a variance between the evidence and 
the averment that the loss of the anchor was occasioned 
by the breaking of the cable; I'oi* the evidence was, that 

the 
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the loss was not an immediate consequence of the break- 1818. 
ing of the chain cable, but that the pilot and master, in 
their alarm, respecting its supposed state, slipped the 
cable, and ran to sea, whereby he contended, it appeared Brunton. 
that it was not by the breaking of the cable that the 
anchor was lost. The Plaintiffs, he contended, might 
have recovered for this loss if they had averred it in 
another manner, but that they could not recover on this 
averment. If the Plaintills had averred, that by §iilure 
of the cable they were obliged to slip and run to sea, the 
Defendants would have thereby been apprised that the 
Plaintiffs intended to try the question, whctlier her run- 
ning to sea were a consequence of the insufficiency of 
the cable. 

Secondly, he submitted, that the Plaintiffs could not 
recover for the loss of tlie anchor as for a loss conse- 
quent on the failure of the cable ; for, though the anchor 
followed the insufficient cable, yet this was a conse- 
quence to which the w'arranty did not extend, for llie 
cable only was warranted. The principle contended lor 
by the Plaintiffs would render the Defendants liable for 
the loss of the ship, if, <m the breaking of the cable, that 
event had happened. 

Dallas C. J. The Defendants warrant the cable 
sulRcicnt to hold the anchor, and it is proved not to be 
sufficient. The holding of the anchor by the cable is 
of the very essence ot their warranty. 

Park J. The use of a cable is to hold the anchor. 

Upon tlic breaking of the link, the cable became in- 
sufficient to hold the anchor, and the pilot then or- 
dered it to be slipped, in the exercise of a prudent 
discretion, to save both ship and cargo. 

The Court refused the application on both grounds. 
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1818. 


Nov. 19. Doe, on demise of Hoi.]U[£b, v. Darby, Clerk. 


After ver- 
dict in eject- 
ment against a 
tenant for not 
quitting pur- 
suant to no- 
tice, a subse- 
quent distress 
by the land- 
lord for rent 
due after the 
verdict, does ^ 
not waive the 
notice to quit. 
Nor is it any 
ground for 
setting aside 
the verdict, or 
staying execu- 
tion. 


^jpHE Defendant not having quitted at Ladi/^da^y 
1818, (in pursuance of half a year’s notice given to 
him,) a farm which he had held as tenant to the lessor of 
the Plaintiff, the latter brought an ejectment, and, at the 
Summer assizes, 1818, obtained a verdict for the premises. 
In the October next after the verdict, the lessor of the 
Plaintiff distrained for rent due at Mickaelmasy 1818, 
and the Defendant paid the rent and the costs of the 
distress. 

Blossct 8erjt, now moved to arrest the judgment, and 
stay the execution of the writ of possession, contending, 
that by the distress the lessor had waived the notice to 
quit and the verdict, and had recognized a continuing 
tenancy ; and that it was competent for the Defendant to 
avail himself of any benefit arising to lilmsclf from the 
distress. 


Dallas C. J. The distress is subsequent to the 
notice, and to the verdict, and the Defendant might 
have disputed the right to distraiiL He is not without 
remedy: if this is a complete waiver, let him bring his 
ejectment, but there is no ground to set aside the 
verdict. 

BunnouGH J. Since there is a verdict, there can be 
no waiver of the notice to quit ; the verdict having esta- 
blished the fact that no tenancy subsisted, the Defend- 
ant might have disputed the subsequent distress. If 
the distress creates a new tenure, the Defendant may 

bring 
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bring his ejectment; but we see no ground to destroy 1818. 

the effect of this verdict. The Defendant has artfully 

paid the rent, and submitted to the distress for the sake Holmes* 

of raising this question. ^ v. 

Darby. 

Rule refused. 


Harris v. Cook. 


Nov. II. 


was an action upon the case for taking an ex- 
cessive distress on premises averred to be in the 
parish of 6Y. Gm'gc Ihc MarUp\ Bloomsbury. Upon 
the trial of this cause at Westminster^ at the sittings after 
Trinity term, 1818, before Park J. Bosanquet Serjt., 
for the Defendant, elicited the fact that the premises 
were in tlie parish of St. George^ Bloomsbury^ not of 
St. George the Martyr^ and that they were two dif- 
ferent parishes, which in common parlance bore these 
names ; and this he objected, was a fatal variance, where- 
upon Park J. nonsuited the Plaintiff. 


Where, in 
an action 
on the case for 
an excessive 
distress, the 
premises were 
averred to be 
in the parish 
of St. George 
the Martyr^ 
Bloomsbury ; 
and the proof 
was, that the 
premises were 
in the parish 


of St. George^ 

Lens Serjt. now m^ ved to set aside the nonsuit, and 
have a new trial, upon tlie ground that the parish was was held to be 
rightly named in the declaration, for that there was but 
one Saint in the Englisk calendar named George^ and 
that he was Saint George the Martyr ; therefore, though 
there were several parish churches dedicated to Sdint 
George^ yet all churches bearing that name, wherever 
situate, were dedicated to St. George the Martyr. 


Dallas C. J. Parishes which derive tlieir names ^ 
from tutelar saints must, in pleading, be distinguished 
by the vulgar appellations or additions of those saints. 

Park 
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Park J. It is well known that the church of 
Si, Geot'gc^ Bloo 7 nshury^ was so named in honor of 
George the First, in whose reign it was built. 

Buruough J. The Court cannot know^ whether 
there be not more than one Samt George, 

Rule vcfiiscd. 


Nov, II. 


Leigh v. Paterson. 


If a vendor 
has time until 
a given day 
to deliver 
. goodS) and on 
a prior day, 
when the 
prices are low, 
he refuses to 
proceed with 
the contract, 
after which the 
price rises, the 
purchaser, not 
rescinding, is 
^ndtled to 
recover the 
difference be- 
,tween the con- 
tract price and 
the higher 
price which 
the goods bear 
on the last day 
appointed for 
the fulfilment 
of the con- 
tract. 


^HIS was an action brought to recover damages siis-* 
tallied by the Plaintiflj by reason of llie nonper- 
formance by tlic Defendant, of a contract wdiich he had 
entered into for furnishing to tlie Plaintiff a certain 
quantity of tallow, to be delivered in all December, at 
6’5s. per ctvl. The Defendant suffered judgment to pass 
by default; and upon the execution of the writ of enquiry 
before the sheriffs of London, it was proved, that on the 
1st October, the Defendant apprised the Plaintiff that 
the goods were sold to another,* and that he would not 
execute the contract. The market price of tallow on 
that day was 716*. per c'wt,, but on the Decemhet' 
the price was 8U*. per ewt, ; and the Plaintiff insisted, 
that he was entitled to the difference between GBs* and 
816’., the price of the last day, wdiich the Defendant hat! 
for performance of his contract : but the under-sheriff 
(conceiving, that if the Plaintiff did not acquiesce in the 
Deteiulant’s renunciation of the contract, he might on 
the day when he was apprised of it, have gone into the 
pfiarket and supplied himself with the x'equisitc quantity 
of tallow at 7D.) held, that the Plaintiff, therefore, was 
entitled to recover no more than the difference between 

65s, 
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65s. and 71 j!.; and the Jury found their verdict in con> 
formity to that direction. 


isid. 

Lbigh 


V. 

VaUghan Serjt. had, on a former day, obtained a rule Pateiwok. 
nhi to set aside this verdict, and execute a new writ of 
cnqui^ ; against which, 


luens Serjt. now shewed cause, contending, that after 
the Defendant had peremptorily renounced his eifgage- 
inent, and sold the goods to another, the Plaintiff being 
under no uncertainty about it, ought not to be allowed 
to extend his loss beyond that amount, which was then 
ascertained by the unequivocal declaration of the De- 
fendant. ‘ 


Daixas C. J. The contract being mutually made, 
could only be dissolved by the consent of both parties ; 
it could not be dissolved by the one without the con- 
sent of the other. The Defendant had a right to de- 
liver the tallow at any time before twelve at night on 
the 3 1 St of December ; he had all that month to deliver it 
in, and the Plaintiff was bound to receive the tallow at 
any moment until after the 31st. It is said, that he might 
have bought other tallow in the market : the answer is, 
he was not bound to do so ; but further, the Defendant 
mighl^iave bought other tallow in the market on the 
1st of October or any subsequent day, and have de- 
livered it if he would. The price, therefore, which is to 
regulate the Plaintifi’^s damages, Ms the price on the 
31st of December, 

Park J. Pot any thing that appears, the Plaintiff 
never assented to rescind the contract; and the De- 
fendant might have delivered the tallow at any moment 
up to the Slst of December^ and the price on that day 
should have regulated the verdict of the jury. 

VoL. VJII. Q o Burrough 
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HZ 



Lmgii 


V* 

PATKBSONf 


Burrough J. The Plaintiff was not bound to go 
into the market and buy. Pie never assented to rescind 
the contract: therefore, the direction of , the under- 
sheriff to the jury was wrong. 


Rule absolute. 


Nov» II. 


Ganson V. Wells. 


A layman, 
lessee of the 
tithes oF cer- 
tain closes, 
which the rec- 
tor lets by 
auction in se- 
parate lots 
every year, 
proves a suf- 
ficient title to 
enable him to 
recover on the 
stat. 

for not setting 
out the tithes, 
if he proves 
that he re- 
ceived pay- 
ment for tithes 
in a former 
year. Per Dal-' 
las C. J. at 
Nisi Prius, 


was an action brought by the Plaintiff, who had 
contracted with the rector of a parish for llie tithes 
of certain closes for one year, against the Defendant, 
who was the occupier of the closes, for not setting out 
the tithes. Upon the trial of this cause before DaU 
las C. J., at the Noifolk Siwwicr assizes, 1818 , it was 
proved that the Defendant had, in a pi^ceding year, 
paid a composition for tithes to the Plaintiff; but it also 
appeared, that the rector of the parish was in the habit 
of annually setting up to sale by auction, in several lots, 
the tithes of every separate dose in his parish. For 
the Defendant, it was objected that 1 ;he Plaintiff did 
not shew a sufficient title to the tithes to euaWe him to 
recover, unless he derived it from the rector by, some 
instrument in writing : but Dallas C. J. referrinj^to the 
case oi Hartridge v. Gibbs (a), held that it was suffici^t 
proof of title, that tl^e Defendant had paid th^ Plaintiff 
a composition for tilfce in a preceding year. 

After verd|ct for the Pla^tiff, 


Copley Serjt. now movedi to" set it aside, anS have a 
new trial, upon the ground, (amotg;st A>tliers), that inas- 
much as the rector was proved to have^ annually let the 


{a) 7 , Selw* N, Pi ia50« yth edit. 


tithes 
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tithes of the several closes in his parish to a new tenant, 
and no evidence of the demise to the Plaintiff in the 
year in question was produced, the fket of pajnnent of a 
composition to the Plaintiff in a former year did not 
prove the Plaintiff’s title to the tithes in the present 
year. case cited is distinguishable, because there 
the Plaintiff was, at the time of the former payment to 
him, in peasession of the tithes of the whole parish, 
whence the presumption of his continuing title might 
well arise ; but not so here, wher^^te tithes were divided 
into small portions, and the occhpiers were continually 
changed. 


1318 . 

CAmm 

V. 

Vfms* 


The Courtf however, held, that as this point had not 
been made at the trial, they could not now entertain 
it, and 

Refused the rule. 


Fooud V. Wilson. iV^v. i». 

0oven1nt. The Plaintiff declared, that, by an The assignor 

indibnture, dated the 11th October^ 1816, and ^ 

, , * ^ 1 11 venanted that 

made between the Defendant ot the one part, and the he had not at 

Plaintiff of the other part, (after reciting, that by an in- any time done 

denture of lease, dated the 2nd jauwerj/, 1809, made 

between Geotge Thomas Jkfosf, and H, S, Ball, mises assigned 

of the one patt, and the De|endant of the other part, 

George Mqss, Thomas Mo^ and H. S* Ball, demised to and that, not- 

, withstanding 

♦ ^ any such act, 

the lease was a^ood and si^sisting lease, and that the Defendant, at the time of 
executing the asngnment, haddn himself good right to assign the premises in manner 
afareseudi Held, that the covenant that the assignor had good light to assign, was 
quijilled 9 ip 4 rei^awed to )iis pwn acts only* 

Oo 2 


the 
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the Defendant, his executors, administrators, and assigns, 
a certain messuage, situate at Vauxliall^ then in the 
possession of the Defendant ; to hold the same unto the 
Defendant, his executors, administrators, and assigns, 
from the 24th June^ 1810, for the term of 21 years^ at 
a certain yearly rent *, and also reciting, that th%Plain- 
tiff had contracted with the Defendant for the absolute 
purchase of his interest in the said messuage and pre- 
mises, for the residue of the said term of 2 1 years, for 
a certain sum of monfey;) it was witnessed, that the 
Defendant, in pursuance of this contract, and in con- 
sideration" of the purchase-money, did assign and set 
over to the Plaintiff' the said messuage and premises ; 
to hold the same unto the Plaintiff^ his executors, admi- 
nistrators, and assigns, ibr all the residue then unexpired 
of the said term of 21 years, subject to the payment of 
the rent, and the observance and performance of the 
covenants therein contained : and that the Defendant, 
by the same indenture of assignment, did covenant with 
the Plaintiff' (among othci' things) that he the De- 
fendant, at the time of the sealing and delivery of that 
indenture, had in himself good right, full power, and 
lawful and absolute authority to grant, bargain, sell, 
assign, transfer, and deliver the said messua^ and pre- 
mises unto the Plaintiff, his executors, administrators, 
and assigns, in manner aforesaid, and according to the 
true intent and meaning of the said indenture.” 

The Plaintiff' then averred, that the Defendant had not 
in himself^ at the tilne of the scaling and delivery of the 
assignment, good I'ight, full power, and lawful and ab- 
solute authority, to grant, oargain, sell, and assign the 
messuage and premises therein mentioned, and thereby 
assigned to the Plaintiff his executors, administrators, 
and assigns, according to the true intent and meaning 
of the indenture of assignment ; but on the contrary 
thereoi^ that the Defendant then had in himself good 
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right, full power, and lawful and absolute authority, to 1818. 
grant, bargain, sell, and assign a part only, to wit, 
three undivided fourth parts of the messuage and pre- 
mises, the other fourth part thereof, at the time of the Wilson. 
scfaling and delivery of the indenture of assignment 
beloilging to, and the legal title of and in the same, 
being then and from thence hitherto legally vested in 
George Moss^ Thomas Moss^ and 7. Payne^ in trust for 
Charlotte^ the wife of i7. S. Ball; and which tonstees, 
having good and sufficient and^wful right and title to 
the said one-fourth part of the same messuage and pre- 
mises, afterwards and during the residue of the said 
term of 21 years, to wit, on the 1st November^ 181(>, 
under and by virtue of such lawful title, demanded from 
the Plaintiff a great and increased rent for their one- 
fourth part of the same messuage and premises; and 
in default of his agreeing to pay the same for the re- 
sidue of the said term of 21 years, had threatened to 
eject and remove, and had right and power to eject 
him from the possession and enjoyment of such on&- 
fourth part of the said messuage and premises ; and that, 
in order to retain the possession thereof, he had been 
forced to consent, and had consented to pay such in- 
creased rent for that one-fourth part of the messuage 
and premises, for the residue of the said term of 21 
years, contrary to the effect of the covenant of the De- 
fendant. The Defendant craved oyer of the indenture, 
by which it appeared, that the covenants for title with 
the Plaintiff were, ‘‘ that he (the Defendant) had not, at 
any time theretofore, madyi done, committed, or suffered 
any act, deed, matter, probing whatsoever, whereby or 
by reason whereof the said messuage and premises, or 
any part thereof, were, could, should, or might be im- 
peached, charged, incumbered, or affected, in title, 
estate, or otherwise howsoever; and that for and notwith- 
standing any such act, deed, matter, or thing, the lease 
O o 3 


was 



B4S OASES IN MICHAELMAS^TERM 

181$. was a good and subsisting lease^ valid in the law# aod 
forfeited, surrendered, or become void or voidable ; 
md that the Defendant, at the time of the sealing and 
Wilson delivering the indenture, had in himself good right, full 
power^ and lawful and absolute authority to grant, bar- 
gain, sell, assign, transfer, and deliver the sama mes- 
suage and premises unto the Plaintiff, his executors, 
administrators, and assigns, in manner aforuaidy and 
aei^irding to the true intent and meaning of the same 
indenture»-’ After these covenants followed a covenant 
folr further assuranco, by the Defendant, bis executors, 
administrators, and all persons claiming under him or 
them. 

Thq Defendant demurred specially, and shewed, 
for causes of demurrer, that the indenture did not con- 
tain any covenant or warranty of title to, or of right, 
pow^, or authority to bargain, sell, and assign the mes- 
suage and premises, other than against the Defendant, 
and persons claiming under him ; and that the Plaintiff 
bad not in his declaration alleged or shewn any defect 
of title to the messuage and premises, arising from or 
by reason of any thing done by the Defendant, or any 
person claiming under him, or any eyiption, inter- 
ruption, molestation, or disturbance, done, oomipitted, 
or occasioned by the Defendant, Qr any persons claim- 
ing under him* 

The Plaintiff joined in demurrer^ 


Bed Serjt*, in support of the demurrer. This is a 
qualified covenant, confinedUo such defects in the title 
as arise from the acts of the jbovenantor, and it cannot 
be extended to the acts of all the world. Browning v. 
WrigJii^a) is in point, and has never been shaken. 


(a) 


Howell 
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Howell V. Richards {a\ in which the case of Broxming 
V. Wright {h) is recognised as sound law, was a case in 
which the most general terms of extension were made 
use of. Here Best was stopped by the Court, who 
called on 


1918 . 


if. 


WosoN. 


Vaughan Serjt, who thus argued Ibr the Plaintiff. 
The covenant that the grantor had in himself good 
right, full power, and authority, to grant, assign/Sc# is 
an independent covenant; and if the words be not held 
to form an independent covenant, they must be ex- 
punged ; for, if not so read, they have no meaning. The 
assignor virtually says, ‘ not only do I covenant against 
my own acts, but I further covenant, that I have full 
power and absolute authority to assign/ The language 
is that of an absolute covenant. In Browning v. Wright 
the premises were conveyed in fee : here the residue of a 
term is assigned. In the conveyance of a leasehold estate, 
where the title cannot be so easily ascertained as in the 
case of a freehold estate, the purchaser must require a 
greater security, (c) Gains ford v. Griffith (d), and the 
distinction there taken between that case and that of 
Broughton v. Conway (e), is strong for the Plaintiff'; and 
in Barton v. Fitzgerald ( / ), which was the case of an 
assignment of a lease, the second covenant was held 
to be not restricted by the covenant preceding it. 

Dallas C. J. The leading principle in these cases is 
to be drawn from the intention of the parties. The 
order in which the coveriants stand, however trans- 
posed (g), is comparatively, unimportant. But, in this 


(a) 11 Eastf 633, 

{h) 

(c) Per Eldon 
*3- 

(d) I fVms, Saundersy 58. 
(tf) Byery 440. 


(/) isl^asty 530 * 

(§•) By Lord Mahsfteldy in 
Kingston v. Preston^ cjted in 
Jones V. Barkley, Doug. 665., and 
see I Wms, Saunders, 60. a,, n. z. 


O o 4 


case 
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case there is no need to seek for the intention of the De- 
fendant. He covenanted that he had not done any act 
whereby the premises assigned could be incumbered or 
affected in title, and that for and notwithstanding any such 
act the lease was valid, and that at the time of die sealing 
and delivery, he had in himself full power and lawful 
and absolute aulllority to assign the premises in manner 
c^oresaid. Now can it be urged with the most remote 
hope ef success, that this latter covenant is independent 
of those which precede it ? or in other words, can it be 
said, that the words ** anjUthat” are not copulative 
here. But the case does not even stop here ; the cove- 
nant* concludes, as if to prevent the possibility of mis- 
construction, with the words “ in the manner afore- 
said,” — words which clearly point out thtt the former 
part of the instrument is to be looked to, in order to 
ascertain the sense in which the covenant is to be taken. 
And this brings me to the case of Broxmmg v. Wright^ 
in which the very same expression is used. Lord Bh 
don*^ judgment in that case, in which much stress was 
laid upon the expression last adverted to, and the in- 
tention of the parties to be collected from the instrument, 
is fully confirmed by Mr. Justice Btdler^ one part of 
whose judgment seems almost as if it had been pro- 
nounced on the case before the Court. “ Covenants being 
intended for the benefit of the party conveying, let us 
see how this Defendant has protected himself. He has 
expressly told us in one part of the deed that he means 
to covenant against his own acts ; and are we to say, 
that he has in the same br^th covenanted against the 
acts of all the world ? Thi^ would be highly incon- 
sistent. If the Court is driven to say that these two 
covenants must stand together, they must do so, by 
pronouncing judgment on the words of this particular 
clause, and shutting their eyes against all the other parts 

of 
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of the deed.”(<i) When it is intended to make the 
covenant general, it is usual to covenant, as in Howell 
V. HichardSi against acts, “ by any other person or 
persons whatsoever/^ The cases of Gains/hrd v. Ch'iffltk, 
and the distinction there taken between that case and 
JBronghton v. Corvway^ together with the case of Peles and 
Jervies {h\ and indeed all the prior cas^, were discussed 
in Browning v. WrighL That case has never been 
shaken, but has often been recognised. In HbAoM v. 
liickards it is recognised by Lord Ellenhormigh^ as a case 
in which almost all the fases arc collected and con- 
sidered:” and in Barton v. Fitzgerald^ Mr. Justice 
Bayley recognises the doctrine laid down by the Court 
in Browning v. Wrighty and, having distinguished it 
from the cas^then before the Court, sAys, “ there was, 
therefore, a clear intent apparent in that case, to restrain 
the general words relied on.” I cannot distinguish this 
case in principle from that of Broimiing v. Wrighty and 
am of opinion that the Defendant is entitled to judg- 
ment. 

Park J. On the mere reading of this covenant, con- 
nected as it is by the words and that,” with what 
precedes it, common sense would require that it should 
be construed as a qualified covenant. But when to this 
obvious construction is added the autj,iority of Bromiing 
V. Wrighty the case becomes clear beyond all doubt. 

Burrough J. The words in this case following in 
one connected series prevent the possibility of miscon- 
struction. 1 have carefully perused the case of Brown- 
ing V. WrighL The only shade of difference between 
the cases is, that here there is an assignment of a lease, 
whereas there the conveyance was in fee: with that 

(rt) a, B, P, a6. [h) Dyer, 240., margin. 

modifi- 


1818. 


Foord 

WttSON. 
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ms. 

F 06 RD 


wmoa. 


modifitation the case is the same as the present, and 
is in my opinion precisely in point. 

Judgment for the Defendant, {a) 


(a) See NM v. Marshall^ i Brod^ £ff Bin^. 319, 


Non), 14 * 


Vansanoaij xk C^lfeBiE and Another. 


The acceptor ASSUMPSIT, The declaration stated, that in con- 

of an accom- jcJL , 1 . . . 1 . 

modation bill, sideratiort;Piat the Plaint ili‘for the ac^mmodation, 

drawn by the and at the request of the Defendants, would accept a 
before bank- certain bill of exchange drawn by the Defendants on 
ruptcy, dc- the Plaintiflfi (and whereby the Defendants required the 
clarcd against p|aintifli four months after the date thereof, to pay to 
after their their order, 1021 /. 5.9. (Jr/.,) and would deliver the same 
bankruptcy for go accepted to the Delendant.s, in order that the Defend- 
ants might negotiate the same lor their own use and 
benefit; the Defendants undertook to provide the Plain- 
tiff with money for the payment thereof, wlien the 
same should become due and payable. The Plaintiff 
then averred, that he, confiding in that promise, did 
accept the bill and^deliver the same so accepted to the 
Defendants for the purpose aforesaid ; and that, al- 


not providing 
him with 
funds to pay 
the bill when 
due ; whereby 
he had lieen 
forced to pay 
the costs of an 
action, and 


give a cogno- 

^ounVof the accepted, was afterwards negotiated 

bill, and had by the Defendants for their own use and benefit, and 
been^obhged same had Jong since bectS^ne due, yetthe Defendants 
tate in order provide the Plaintiff' with money for the bill, in 

to raise money consequence whereof, the Plaintiff at the time when the 
mem or^the became due, being wholly unprovided with the 

same. The 

Defendants pleaded their certificate. The Court of C. P. held this a good bar under 
stat. 49 C. 3, c, lii, j. 8. ; and the Court of K. B. afterwards affirmed the 
judgment. 


means 
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means of paying the same> was sued by tbc holders 1818. 
thereof, in an action brought against him as the acceptor 
of the bill, and was obliged to pay the sum of SOL for 
the costs in defending such action, and, having no suf- Go!i^8. 
ficient defence thereto, was obliged to give a cognovit to 
confess the action ; and that afterward^ and when Ihe 
amount of the bill of exchange and interest became 
due and payable accoi'ding to the tenor and elfect of the 
cogfioviL being unable to pay the same, he was o^l^d 
to sell and convey to one J^drem Hurt his estate and 
interest in a certain wharf Wd premises situate in the 
parish of Saint Mayy Jtotherliiihc^ in the county of Surry, 
for the purpose of procuring the means of paying the 
amount of the money due upon the^^ll, by reason 
whereof, the rtiintiff had not only been put to great ex- 
pence, but had suffered under great anxiety of mind, 
and had been greatly injured in his circumstances and 
credit, ahd greatly damnified by reason of his having 
been obliged to sell and dispose of liis wharf and pre- 
mises. The Defendants pleaded the general issue and 
their bankruptcy, and, in their third ])lea, (after stating 
the fact of their trading, the petitioning creditor’s debt, 
the issuing of a commission of bankrupt, under which they 
were duly declared bankrupts, the publication of notice 
of the commission in the L(mdon Gazette, the surrender 
of the Defendants, and that ih6 Defendants, afterwards, 
duly obtained their Certificates under the commission, 
which certificates afterwards, and after the commence- 
ment of the suit, were duly allowed and confirmed by 
the then Lord JUIiancellor j) averred, that before the 
issuing of the commission of bankrupt, and also before 
the Defendants had committed any act of bankruptcy, 
the Plaintiff had become and was liable for a debt of the 
Defendants, upon and by reason of the bill of exchange 
in the declaration mentioned, and which bill had been 
drawn by the Defendants, and accepted by the Plaintiff 
for their accommodation, and had been negotiated 

by 



552 


CASES m MICHAELMAS TERM 


1818. by the Defendants, and, af the time of the issuing of 
Vansandau commission, remained in the hands of divers persons, 
V. being creditors of the Defendants. And that after- 
CoRSBiE, wards, and before any dividend had been made under 
the commission, the Plaintiffi so being liable after the 
issuing of the'^ommission, paid the debt for which he 
was so liable to the holder of the bill of exchange ; and 
tlyit the creditors, who had not proved their debts under 
th<|^bmmission, <ii|ild, and yet might receive under the 
commission, a dividend equ^al in proportion to their debts, 
without disturbing any dividends already made under 
the commission. 

To this plea the Plaintiff' demurred, and assigned for 
cause, first, tJiat it did not appear with sufficient cer- 
tainty by the plea, that the cause of a^ion in the de- 
claration mentioned, was a debt capable of being proved 
by the Plaintiff*, as a creditor of the Defendants under 
the commission ; and, secondly, that it did not appear 
that the cause of actioh in the declaration mentioned, 
being, as therein stated, uncertain and unliquidated 
damages, could have been proved by the Plaintiff* as a 
debt under the commission of bankrupt. 

Lens Serjt., in support of the demurrer. This is not 
the ordinary case of an acceptor of a bill, who, on having 
paid it, has a right to recover from the other parties to 
the bill : but this action, is framed on the breach of a 
specific contract to provide the money, not for mere 
non-payment. If this be the case, the sum alleged to 
be due cannot be proved as a debt^ under the com- 
mission, but is in the nature of special damages : and 
the Plaintiff is not a surety within stat. 49 G. 3. 
r. 121. («) That statute cfjin only apply to such debts 

and 

(fl) « In all cases of commis- been made, or under which the 
sions of bankrupt already issued, creditors, who have not proved, 
under- which no dividend has yet can receive a dividend equal in 

proportion 
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and obligations as the itself would raise. The 1818 . 
Plaintiff’ may never have paid the debt ; he may never ' - ^ 

be able to pay it : but he has still sustained injury by ^ 

the breach of a special contract, and incurred a liability, Corsbie. 

for which his remedy is , by action. To bring himself 

within the statute, he must have actiy^ly paid the debt 

out of his own funds ; but in this eltise he is to be 
supplied with money by another to pay it. 


proportion to their respective 
debts, without disturbing anj' 
dividend already made, and In all 
cases of commissions of bank- 
rupts hercafte^l! to be issued, 
where, at the time of issuing the 
commission, any person shall be 
surety for or be liable for any 
debt of the bankrupt, it shall be 
lawful for such surety or person 
liable, if he shall have paid the 
debt, or any part thereof in dis- 
charge of the whole debt, al- 
though he may have paid the 
same after the commission shall 
have issued, and the creditor shall 
have proved his debt under the 
commission to stand in the place 
of the creditor as to the dividends 
upon such proof ; and when the 
creditor sliall not have proved 
undifr the commission, it shall be 
lawful for such surety, or person 
liable to prove his demand in re- 
spect of such payment as a debt 
under the commission, not dis- 
turbing the formetHflividends, and 
to receive a dividend or dividends 
proportionably with the other 
creditors taking the benefit of 
such commission, notwithstand- 
ing such person may have be- 
come surety or liable for the 
debt of the bankrupt after an 


act of bankruptcy had been com- 
mitted by such bankrupt ; provided 
that such person had not at the 
time w'^hen he4>^ame such surety, 
or when he so became liable for 
the debt of such bankrupt, notice 
of any act of bankruptcy by such 
bankrupt committed, or that he 
was insolvent, or had stopped 
payment ; provided always that 
the issuing a commission of bank- 
rupt, although such commission 
shall afterwards be superseded, 
shall be deemed such notice: and 
every person against whom any 
such commission of bankrupt has 
been or shall be awarded, and 
who has obtained or shall obtain 
bis certificate, shall be discharged 
of all demands at the suit of 
every such person, having so paid, 
or being hereby unable to prove 
as aforesaid, or to stand in the 
place of such creditor as afore- 
said wdth regard to his debt in re- 
spect of such suretyship or li- 
ability, in like manner, to all in- 
tents and purposes, as if such 
person had been a creditor before 
the bankruptcy of the bankrupt 
for the v^holc of the debt, in 
respect of which he was surety, 
or was so liable as aforesaid.^' 
49 O, 3. €. lai. j, 8. 


lets Of 3* 
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las C. J. That argument apply to every case 

of accommodation bills. Park J. Suppose an ac- 
ceptor of an accommodation bill, the drawers of 
which have become bankrupts, had bbrne the brunt 
of an action, and incurred , great costs ; the^ com- 
missioners woul^ never peiliiit him to prove for 
those costs, but only for the sum which he had ac- 
tually paid.] It makes a material difference if an ac- 
cepl!t||^ccept a bil^br a drawer, knowing that he is 
solvent, and the drawer enters into a special agreement 
with the acceptor, that he, acceptor, shall have no 
occasion to advance money fdi’- the acceptance, but shall 
be provided with funds by the drawer. IPark J. The 
words of the statute are not merely where any person 
shall be surety fcr,” the words immediatlJy following 
those I have quoted are, “ or liable to any debt of the 
bankrupt.”] This never was a debt of the drawers; 
it cannot become such a debt until after the acceptor 
has failed to pay his acceptmice : ilj therefore, the ac- 
ceptor pays this bill, he will pay his own debt and not 
that of the drawers. The Plaintiff here has taken a 
special agreement for his security, has declared on that 
security^i and cannot avail himself of the statute. 


Copley Serjt., contra^ relied on Steelman v. Martin^ 
nant (a) as in point. 


hens^ being heard in reply upon the case cited, ob- 
served that the judgment of the Court there proceeded 
on the ground, that the secol^d acceptance. was a new 
security for a prior debt, and that in paying the second 
bill, the acceptor was only paying the same debt which 
he was liable to pay upon the first bill. The action in 
that case was for money had and received, the acceptor 


(d) 13 Easti 


had 
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had paid the bill, and now before the Court 

did not arise. 


1818. 


Vansanhau 


Dallas C. J. If one man accept a bill for the ac-. Corsbie. 
commodation of another, and the party accommodated 
undertake to provide mdifey for it it becomes 

due, and fail to make such provisibri, though all this 
happen before the bankruptcy, and the acceptor pay the 
bill after the bankruptcy, and thougb||iere be no 
bill for security ; the acceptor who pays is such a surety, 
that he may claim .the benefit of the stat. 49 G. 3. 
c. 121. s. 8. 


This is a remedial law in aid of the bankrupt, and, 
if any man shall pay, after the commission or before, 
any debt for lijhich he has rendered liimS® liable before, 
he shall be permitted to prove under the commission. 
Here, the Plaintilf >vas a surety before the bankruptcy ; 
and having reduced the damages to a certainty by pay- 
ment after the bankruptcy, he may now come in and 
avail himself of the remedy which is to be found in the 
statute. 


Park J. This statute was passed for the r^l^f of 
bankrupts: for it was thought very hard, that their 
bankruptcy should not discharge them from those sums 
which were paid on tiieir behalf^ and so became debts, 
in point of fact, due after their bankruptcy. The Court 
of King’s Bench in Stedman v. Martinnant^ took no 
notice of any difference as to the form of action ; an 
argument winch has been pressed on us to-day, but in 
which I cannot at all concur. In the case of every 
accommodation bill, there is, and always has been, from 
the time when the practice was first resorted to, an ex- 
press promise to provide the money for taking up the 
bill. 


Burrough 
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ISIS, BuRRoufiH J. If it hacBfipDt been for the case of 
^ mm ^rnm y Stedma7i V, Marlinnant^ I should have thought that the 
Vans^dau strongly with the Plaintiff. But, after the 

CoRsBiE. decision in that case, which is not distinguishable from 
that now before us, I must hold a different opinion; 
and I, therefof^i^oncur with my learned Brothers. As 
to the arguments raised on the difference of the form of 
acjtion, it is only necessary to observe, that the difference 
of Sil form of actfbn cannot alter the law in this case, 
which is the case of every accommodation bill. 

Jud^^nt for the Defendants, {a) 

'■t- ... ^ 

(a) Note, See the judgment in this case affirmed, in error, in 
K.B., 3J5. 13. 


Ifov. 17. Bird, Demandant ; Quilter, Tenant ; Tij^dal, 

Vouchee. 


JN this recovery the demandant on the record was 
Thomas Bird. 


Demand- 
ant's name 
changedin a re- 
covery, with- 

o^in^mhm^^or CoplcTf Serjt. moved to amend it by substituting the 

identity of the name of James Bird as the demandant ; and, upon his 

party or pre- readinn; a deed to lead tlie uses of a recovery, to which 
miscs. ^ 

deed James Bird was a party, without more, the Court 
allowed the amendment. 
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Edelsten and Another v. Adams. Nov. 17. 

^OPLEY Serjt., on a former day, ha^obtained a rule A friend of 

nisi that, the sum of 95/., which had been deposited 

on the behalf of the Defendant with l|ie sheriffs o(^^n- the sheriff on 

don at the time of his arrest, and by them paid into the the Dcfend- 
..... . . .... ... ^"t's arrest, a 

hands of the prothonotari^;^! this court, might be re- ,unj 

stored to the Defendant or His attorney, pursuant to the hail under stat. 

act (a), bail having been put in, and the Defendant having 

surrendered himself in discharge of such bail, on an afH- was afterwards 

davit which sttfkd that Hammack paid thd sum into the 

hands of the sheriffs on the Defendant's arrest, in lieu had be- 

of bail, and the other facts mentioned in the rule. come a bank- 

rupt after the 
money had 

Best Serjt. now put in an affidavit, which stated that, been deposited, 

since}tfae money had been so paid, the Defendant had 

, , 1 1 1 /• . their discharge, 

becoihe a bankrupt ; and shewed for cause against the The Court 

rule, first, that under the stat. 43 G. 3. c. 46. it was neces- held them- 
sary not only that bail should be put in, but perfected ; by'die^statme 
secondly, that the rule should liave been framed for to order the 
the paying back of the money to Hammack^ who had 
advanced it, and not 10 tlie Defendant or his attorney ; the Defendant, 
and, thirdly, that the Defendant having become bank- 
iTipt, the money, if it could have been considered his be- 
fore the bankruptcy, was now become the property of his 
assignees. Under these circumstances, Best contended 
that the Courtl^d no jurisdiction to order the money 
iQ be paid to the Defendant. 

Copley^ in support of his rule, relied on the cases of 
Harford v. Harris and Chadwick v. Bally e{c\ ob* 


(a) 43 G, 3. f.46. s, (b) Ante, iv, 669. (f) 3 M, & S, aSj. 

VoL, VIIL P p serving 
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18 J 8. serving that the money merely lodged eondi- 

Etojusten appearance of the Defendant, and that 

V, the condition had been fulfilled ; that the money was 
Adams. lodged by Hammack^ and never reduced into posses- 
sion by the Defendant, and could not, thtisrefdl-e, be 
the property qL the assigrtees; and that there was 
nothing in thw case to take it out of the ordinary 
course of similar applications, or the operation of the 
statU|<^ 

Dallas C. J. Before th|p|tat. of the 43 G, 3. c.4;6. 
the Court could not h^vefentertained the present ap- 
plication. authonty in cases of^is description 

is derived entirely from that act; and tl^ question will 
be, whether, under that act, we havif: any general 
equitable jurisdiction, or whether we have any thing 
more than a legal jurisdiction. (Here his Lordship 
read the second section of the act.) I can §nd no 
latitude of discretion here : the act peremptori^^^ys 
that the money deposited shall be repaid to the De- 
fendant. I am of opinion that we cannot, in a case of 
this description, go into a collateral trial of the con- 
flicting interests of the different parties ; an inconveni- 
ence which would assuredly frequently arise if we were 
to depart from the plain specific direction of the statute. 
Into the supposed claims of the assignees, or the per- 
son who paid the money, I do not, therefore, now 
enquire ; nor has any case been cited to us in which the 
ordinary course of proceeding prescribed by the statute 
has ever been infringed. \ Looking, ^erefore, to the 
plain direction of this statute, I feel that wc are bound 
to order the money to be paid over to tlie Defendant. • 

Park J. My Brother Best wishes us, upon this or- 
dinary application, to discuss the relative rights of no 
less than three parties ; na^aely, the rights of Hammack^ 

who 
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who paid the money, th^ipipits of the bankrupt, and 1818* 
the rights of the assignees of the bankrupt. Into these 
relative rights I am of opinion that we cannot enquire. 

We are bound by the statute; and that directs the Adabis, 
repayrifent^ of the money deposited, to the Defendant. 

BurrOugh J. concurred. 

Rule abscjuite. 


Baowisp, Clerk, v. Ramsden, 0.D. 


Nov, I'jl 


^JpHE Plaintiff declared, that by the law and cui^tom In an action 

of England^ rectors and vicars for the time being dilapida- 
I 1 . 1 • 11 r 1. tionsbya 

are bound to repair, support, and sustain all the houses, vicar against 

^build^j^, and tenements belonging to their respective his predecc^ 
rectories and yicarages, and to leave the same so sup- tiff^decUred " 
ported and sustained to their successors ; and that in de- that the De- 
fault, they are bound to satisfy so much as shall be 
expended for the necessary repairing of such houses, premises in 
&c. ; and then averred, that the Defendant was vicar of <i“e 8 non m 
Chesterton^ and was seised, in the right of the vicarage, vicarage. The 
(which was above the yearly value of 8/.) of and in a premises were 
certain messuage called The Vicarage-house^ together ^fre^devis^^ 
with stables, &c. &c. and appurtenances, and also of two to the master 

other houses, two cottages, &c. &c., and glebe lands, f”'* 

^ ^ lows of 2 r/- 

situate at Chesterpiu The Plaintiff then averred, that the college, 
Defendant had accepted another benefice, and had been Cambridge^ 
inducted into possession thereof; and that the Plaintiff* the 

vicar forjjie 
time beilqpto 

receive the rents and profits (the charges to the lord, and expenses 'for necessary re- 
parations, being first deducted) : Held, that, as there was no seisin in the vicar, the 
Plaiiitifi* could not maintain this action. 
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1818. 

Brownjb 


V. 

RAMSDX^f. 


was presented to and duly iffaicted into the vicarage 
of Chesterton ! and that the vicarage-house, stables, &c., 
and the two other houses, &c., of which the Plaintiff was 
seised in right of the vicarage, were very ruinous |nd in 
decay, for want of necessary repairs ; and that it was 
necessary to ll;^ut the sum of 20001, in repairing the 
same ; of which the Plaintiff* gave the Defendant notice, 
and cfemanded [th^ same, but that the Defendant re- 
fused ^to pay the same. Second count, for committing 
waste, by pulling down certain rooms of the^yicarage- 
house, and pulling down the*' cottages, &c. 

The Def^dant suffered judgment by default as to the 
repairs of the vicarage-house, together with the stables, 
&c., and the glebe lands ; but pleaded '^t guilty as to 
the charges concerning the residue of the premises. 

At the trial before EllefihorongJi C. J., at the last 
Cambridge Lent assizes, a verdict was entered for the 
Plaintiff for 2000/. damages and 406’, costs, subject to 
a reference, with liberty to the arbitrator to pi^t; any 
question of law which might arise on his award, for the 
opinion of the Court. 

The arbitrator taxed the damages sustained by the 
Plaintiff, as far as the same related to the messuage called 
The Vicarage-house^ together with the stables, barns, 
coach-house, and other outhouses and gardens, and the 
glebe land in the declaration mentioned, and as to which 
the Defendant had suffered judgment by default, at the 
sum of 460/. ; and, as to the residue of the matters con- 
tained in the declaration, to which the Defendant pleaded 
that he was not guilty, and wdiereon i?sue was joined, 
he found that the same related to custqmary lands and 
tenements holden of the lord of the manor ol* Chesterton^ 
by copy of court-roll, and formerly the estate oi John 
Furthoe^ M. D., deceased, who by his will in writing, 
dated the 22d January^ 1632, gave and devised unto 
the then master and eight senior fellows of Trinity 

college, 
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college, Cambridge^ by ilile, their heirs and assigns for 1818. 
ever, the last-mentioned lands and tenements, in trust, 
that they the said surrenderees, their heirs and assigns, v. 
should pei^mit and suffer the vicar of Chesterton for the Ramsdkn. 
time Eeing to take and receive from time to time all the 
clear rents, issues, and profits which i|hould or might 
grow or arise out of the said copyhold premises (thje 
charges which should at any tim^; thereafter happen, 
either in the discharging of the* duties which *ihould 
thereafter accrue to the^ lord of the said manor in re- 
spect of the copyhold, 6?%hich should be expended in 
or about the ij^ecessary reparations and bettering of the 
same, being fiilt deducted) ; and with thi^fiirther trust 
and confident in the said surrenderees, their heirs and 
assigns, thaf^the survivors of the surrenderees, when 
all but two of them should be dead, should surrender 
the copyhold lands and premises, with their appurte- 
nances, de nooo, to the use of such person and persons 
as jibould then be master of Trinity college aforesaid, 
and the eight senior fellows of the said college, their 
heirs and assigns, upon the like trust and confidence in 
them reposed, and their heirs, for the good and benefit 
of the vicar of Chesterton for the time being, as above 
expressed. 

The arbitrator further found, that at the court-leet of 
the lord of‘ the said manor, holden at Chesterton^ on the 
8th Mjay^ 1797, Richard Newton^ clerk, then sole sur- 
viving surrenderee of the last-mentioned lands and tene- 
ments, duly surrendered all the last-mentioned lands 
and tenementl to the use of the then master and eight 
senior fellows of Trinity college, their heirs and assigns 
for ever, upon trust for, and the use and benefit of, the 
vicar of Chesterton^ and his successors, vicars of Chester^ 
ion for the time being, pursuant to the will of John 
Tnrthoe; and that the lord, in due form of law, granted 
and delivered seisin thereof to the last-named surren- 
P p 3 derees, 
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Sr 

Ramsde^. 


derees, their heirs and assigns tor ever, according to the 
effect of the surrender, and upon the trusts therein 
mentioned. The arbitrator then found, that the Defend- 
ant had been in possession of the last-mentioned pre- 
mises, and in r^eipt of the rents and profits accruing 
from the same; but that no surrender or conveyance 
thereof had ^since been made to him or to any other per- 
son : whereupon he awarded, that the Defendant was 
riot seised, and that the Plaintiff had no ground of 
action to recover against the Defendant on account of 

O 

the last-mentioned premises, wdtli leave for the Plaintiff 
to apply to ^is Court; and if this Court should, be^ of 
opinion that the Plaintiff had good ground of action 
against the Defendant, under the dcclar$Jion, he then 
awarded, that the Defendant should pay to the Plaintiff 
the sum of 220/., for the damages by him sustained in 
respect of the last-mentioned premises, within one 
month after the giving of such opinion, the halLof 
Trinity college, and that the costs of such application 
should be in the discretion of the Court; and also the 
sum of 460/., together with the costs of the cause, 
within a month after the same should have been taxed 
by the proper officer of the court, &c. 

In the last term, 


Blosset Serjt. had obtained a rule nisi that the Plain- 
tiff should be at liberty to enter up final judgment upon 
the verdict obtained by him for 220/. upon the case 
stated in the award, in addition to the sum of 460/. and 
costs thereby awarded. 

Copley Serjt. (with whom was Lens Serjt.) shewed 
cause against the rule. It is a clear principle of law 
that the action for dilapidations, which lies only at com- 
mon law, does not lie unless the vicar is seised in right 
of the vicarage. It is impossible that the vicar in this 
case could be seised ; for the trustees must continue to 

hold 
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hold the estate, having two important duties to perform ; 
first, to deduct the lord’s charges and claims, for which, 
being the lord’s tenants on the rolls, they are them- 
selves liable ; and, secondly, to see that the premises are Ramsden. 
from time to time kept in repair ; foj|| which purposes 
they are to make a deduction out of the rents and 
profits of the estate, Jones v. Sajj and Seal («). If the , 
seisin is not in the vicar, there is a variance between the 
title declared on and that stated in the case, and the 
variance is substantial, iipt^ formal. It is clear that the 
statute of uses does not apply to copyhold premises : it 
cannot be said, therefore, that the vicar is ^^ised in right 
of the church. The bishop could not have sequestered 
this estate, fqp^it is vested in the trustees. But the church 
is not without a remedy. The trustees are liable to a bill 
in equity to compel them to execute their trust, if they 
neglect to repair. The case of Wright v. Smi/thies {b) 
is strong for the Defendant: in that case there had 
been a successive possession for 50 years ; but it 
not having been .proved that the vicar was seised in 
right of his vicarage, it was held that the action for dila- 
pidations could not be maintained. [^Dallas C. J. It is 
clear that this could not be a use executed. The trus- 
tees have specific duties to perform.] 

Blossetf contra. Admitting that this was not a use 
executed, and that the legal estate was in the trustees, 
who had duties to perform, it is entirely new for a rector 
sued for dilapidations to rest his defence on the fact that 
he had no legal : estate in the premises. How land or 
houses ever became annexed to ecclesiastical preferments, 
and what is the nature of their connexion, is very ob- 
scure. Much of the ecclesiastical property in this coun- 
try is either trust property or copyhold; of which, there- 

[a) I Eq. Ab. 383. r. 4. {b) 10 Easty 409. 

P p ^ 


fore, 
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BboWmc 


V* 


Ramspen* 


fore, the incumbent cannot besaid to be seised. The de« 
claration truly states, that rectors and vicars are bound, 
to repair all houses and buildings of and belonging to 
their rectories. Wright v. Smithies is with the Plaintiff 
rather than with the Defendant. In that action for 
dilapidations, seisin of the Defendants was alleged : the 
devise was to trustees, but it was since the mortmain 
act (a ) ; and the defence w^as that it came within that act, 
not that the Defendants were not seised. [^Burrough J. 
Then that case, as applied to this, cannot be much au* 
thority either way. Dallas C. J. 1 am afraid that you 
cannot in any way make out that the vicar was seised. 
In the first place, the statute of uses does not apply to 
copyholds; and, secondly, even if these premises were 
freehold, the seisin would be in the trustees, not in the 
cestui que use.] The Defendant has received and spent 
the rents and profits ; it is not, therefore, tor him to say 
that the trustees are bound to repair. He is liable to his 
successor for the repairs, and the Court will not enquire 
into the nature of the title. 


Dallas C. J. The lands in question, originally copy- 
hold, were devised in the year 1632 to the master and fel- 
lows of Trinity college, in trust to receive and pay over 
the rents and profits to the vicar of Chesterton (the 
charges which should happen in discharging the duties 
which should thereafter accrue to the lord, or which 
should be expended in the necessary reparations, being 
first deducted). The declaration avers, that the vicar 
was seised of these lands in right of his vicarage ; and 
to support this allegation, a legal seisin must be shewn. 
But copyholds are not within the statute ; and if they 
were, the trustees in this case have specific duties to per- 
form, so that the use could not have been executed. 

{a) 9 C. 2. 


The 
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The allegation, therefore, ^hat the vicar is seised, is not 
proved, and 1 am opinion that the Plaintiff is not enti- 
tled to recover. 

Park J. The arbitrator has given the amount of 
the dilapidations of the ancient church property ; so that 
our judgment will not relieve the vicar from repairs 
which may be necessary to the same. » But the premises 
which form the more immediate subject of this discussion 
were devised in more recent times, and in a very par- 
ticular manner. The trustees, to whom they are devised 
in trust to pay over the rents and profits to the vicar of 
Chesterton^ are subjected, before such payment, to pro- 
vide for the charges which may be due to the lord, and 
which may be called for on account of necessary repairs. 
I am of opinion, therefore, that in this case the common 
law obligation on the vicar does not attach, the donor 
of the premises in question having distinctly provided 
for the necessary repairs in another way. 



V. 

Ramsdek. 


Burrough J. In order to enable the Plaintiff to 
support the present action, it is necessary that he should 
establish a seisin by the vicar. In this he has completely 
failed ; for it is clear from the case stated in the award, 
first, that the estate in question was copyhold ; and 
secondly, that it was the estate of the trustees. I am 
clearly of opinion that the Plaintiff is not entitled to 
recover. 


Rule discharged. 
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Nov, l8. 


Allen v. Waldegrave. 


An act of par- 
liament em- 
powered jus- 
tices in quarter 
session assem- 
bled, or at any 
adjournment 
of the same, to 
build, or order 
to be built, a 
bridge,, and 
enacted that 
they might 
contract for 
the building of 
the same ; and 
that every 
contractor for 
such work 
should give 
sufficient 


^OVENANT, venue London, (a) The action was 
brought on certain articles of agreement under seal, 
entered into and made between the Plaintiff pf the one 
part, and the .Defendants, and Lord Sf, JoJin^ whom the 
defendants had survived, of the other part; the Defendants 
and Lord St, John being therein described as the major 
part of the justices of the peace, acting in and for the 
county of Bedford^ assembled at the general quarter 
sessions of the peace for the county of Bedford^ held by 
adjournment as therein mentioned ; whereby, (after re- 
<;jting that the justices of the peace acting for the said 
county of Bedford^ by virtue of the directions, powers, 
and authorities given to and vested in them t)y an act 
passed in the then last session of parliament, intituled 


security for the due performance of his contract to the clerk of the peace j and that 
the said justices at any gcfneral quarter session, or adjourninent of the same, might 
appoint such of the justices as they should think fit to superintend the building, &c. 
The expenses were to be provided for out of the county rate ; and it was enacted 
that, in all actidft or proceedings at law, the said justices might sue or be sued in 
the name of the clerk of the peace ; and that no action should abate by the death 
of any such clerk, but that the clerk of the peace for the time being sliould always 
be deemed the plaintiff, &c., defendant, or respondent, in all such actions, &c., or 
proceedings at law respectively ; and it was provided that every such clerk of the 
peace should be reimbursed all damages, &c., and expenses which he should have 
paid, or be subject or liable to on account thereof, out of the money to be raised by 
virtue of the act. The Plaintiff, covenanted with the Defendants, who were the 


superintending justices, and were described in the indenture as the major part of the 
justices assembled at the general quarter sessions, to build the bridge ; and the De- 
fendants covenanted that they, or the treasurer for the county, should pay him a 
certain sum by instalments. The Plaintiff having declared in covenant against the 
Defendants for the non-payment of two instalments ; Held, that the Defendants 
were not liable ; and that the remedy given by the statute was against the clerk 
of the peace. 


(a) See pst» 571., note. 


« An 
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An act for rebuilding Temp,ift)rd bridge^ in the county of 
Bedford^^ having determined on erecting a substantial 
stone bridge across the river Oiisc^ at Temp^ford afore- 
said, did cause public notice to be given, that plans, 
specifications, estimates, and proposals for building such 
bridge, would be received at the office of the clerk of 
the peace, on or before the 5th day of July then last ; 
and that it was by the same notice desired, that the 
persons delivering in such plans, 8cc. would state the 
terms upon which they w'ould be willing to contract for 
performing the works ; and reciting that the said justices 
having attentively examined and considered the various 
plans, &c. delivered, did approve the designs, plans, 
and specifications delivered in, and signed by »/. 
architect ; and did also approve of the proposal of the 
Plaintiff for building a bridge and flood bridges, and 
making a road or causeway to the same, according to 
the designs, plans, and specifications of J. S., for the sum 
of 9550/. ; and that the said justices being satisfied 
that the said proposal was at the most reasonable rate, 
did resolve upon entering into a contract with the 
Plaintiff for the performance of the said works accord- 
ingly ;) it was witnessed that the Plaintiff, in consider- 
ation of the premises, and of the covenants and agree- 
ments tlKTcinafter mentioned on the part and behalf 
of the said justices, did covenant with them, that he 
would, on or before the 6th November^ 1818, erect a 
substantial new bridge of three arches over the river 
Ome^ in the parishes of Tempsford and Boxtoriy in the 
county of Bedford ; and also two flood bridges of seven 
arches each, in the meadows on each side of the river ; 
and also make approaches and roads to connect the 
bridges so to be erected across the river at each end 
thereof, and the said flood bridges wdth the turnpike 
road, called the Great North Road^ and in manner 
specified in the schedule thereinafter referred to, cor- 
responding 
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responding with four designs delivered in, and signed 
by J, 5., and also signed by the Plaintiff, and that with 
the best materials of the different &rts and kinds 
suitable, proper, and necessary for the purpose, to the 
satisfaction of the justices of the peace of the said county 
of Be^ord^ and their surveyor ; also, that in case any 
additional or extra works, or alterations, to or from the 
said designs, plans, schedule, or particular, should by 
the said justices, or their surveyor, be thought necessary 
to be made or done during the course of the erecting 
or carrying on any of the said works, then the same ad- 
ditional or extra works, or alterations, should be made ; 
and such additional or extra works, or alterations, should 
not in any wise do away, affect, or vitiate the present 
contract or agreement; but particulars in writing of 
such additional or extra works, or alterations, should be 
delivered by the said justices or their surveyor to the 
Plaintiffi previously to the doing thereof ; and he, the 
Plaintiffj would perform such additional or extra works, 
or alterations, accordingly. And it was agreed, that 
the Plaintiff should be paid for such additional works, 
or alterations, after such rate as should be fixed and 
determined by the surveyor of the justices for the time 
being, and which should be binding upon all the parties 
thereto. And Lord iSY. John and the Defendants there- 
by covenanted with the Plaintiflj that the justices of 
the said county of Bedford^ or the treasurer of the county 
for the time being, should pay, or cause to be paid, to 
the Plaintiff, for the said intended works, 9550/., subject 
to addition in manner aforesaid, in the several pro- 
portions and on the several days and times thereinafter 
mentioned for payment thereof, viz. by eleven instal- 
ments ; and also, that the justices should purchase such 
land or ground within the limits expressed by the said act 
of parliament, or any other act of parliament then in force 
relating to the building county bridges, as should be 

necessary 
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necessary for building, forming, and completing the said 
intended bridge, flood bridges, approaches, and roads, 
according to the said designs or plans, schedule or par- 
ticular ; and that it should be lawful for the Plaintiff 
to enter upon the land to be purchased, and thereon 
to execute the intended works; and that it should be 
lawful for the Plaintiflj his workmen and servants, to 
have, use, and execute all and every the powers and 
authorities given by the said first-mentioned 'act of 
parliament, or any other act of parliament then in 
force, to justices of the peace, or any surveyor of county 
bridges in England^ or any bridgemaster, or any person 
or persons who might be under contract for the re- 
building or repairing of any public bridge, built or re- 
paired at the expence of the inhabitants of any county, 
to search for, work, dig, get, and carry away any stone, 
gravel, sand, or other materials for the works therein- 
before mentioned, which should be necessary for build- 
ing the bridge in such manner as is directed by such 
acts of parliament. 

The Plaintiff in the declaration stated the covenant 
on his part to erect the bridge, &c.; and the covenant 
on the part of the Defendants, for llie payment to him 
of the money for erecting the same : and averred perform- 
ance on his part, and a breach on the part of the Defend- 
ants by making default in the payment of two instalments. 
The Defendants craved oyer of the deed, and demurred 
generally, and the Plaintiff joined in demurrer, [a) 

Blosset 


1818. 

Allen 


V, 

Walde- 

GRAVE. 


(^7)The act referred to (55 G. 3. 
c. 30.) enacted, that it should be 
lawful for the justices of the 
peace in and for the county of 
Bedfordy assembled lit any gene- 
tal quarter session of the peace, 
ro be held in and for the said 
county of Bedfordy or at any ad- 
journment of the same, to build, 


or order and direct to be built, a 
substantial new bridge across the 
river Ouscy in such place or situ- 
ation at or within the distance of 
aoo yards from the place where 
the bridge, called Ttmpsford 
bridge, then stood, according to 
such designs, plans, and specifi- 
cations, and in such manner as 
they. 
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1818. 


Allen 

WALD& 

GRAVE. 


Blosset Serjt., in support of the demurrer. Con- 
sidering the general object of this act, and other acts in 
^ari materia^ it cannot be contended that these justices 


they, the justices, should approve, 
order, and direct ; and to con- 
tract for the building such in- 
tended bridge, with a direction 
that thfc contractor should give 
sufficient security for the due 
performance of his contract to 
the clerk of the peace. Sect. i. 

And they were enabled, if they 
thought proper, from time to 
time, at any general quarter ses- 
sion of the peace, or any ad- 
journment thereof, to nominate 
and appoint such of the said jus- 
tices as they should think ht, 
to superintend and manage the 
building, erecting, and completing 
of the said intended bridge, and 
other works connected therewith ; 
and to determine how many 
of such superintending justices 
should constitute a quorum, and 
be sufficient to act ; and from 
time to time to remove such su- 
perintending justices, and ap- 
point other superintending jus- 
tices in their stead. Sect. z. 

And the powers of all acts 
relating to county bridges and 
rates were extended to this act. 
Sect. 3. 

And the justices were enabled, 
at any general quarter sessions of 
the peace, or any adjournment of 
the same, from time to time, to 
cause' such sums of money as they 
should judge necessary for the 
purposes of the act, to be raised 
in the manner directed in stat, 

I a G. a., intituled An act for 
more easy assessing, 5c c. of 
county rates. Sect. 4. 

And the justices were em- 

powered at any general quarter 


session of the peace, or at any 
adjournment of the same, to ap- 
point a treasurer, and one or 
more collector or collectors of 
the tolls, by that act granted, 
and a surveyor of the bridge and 
the works connected therewith, 
and such other officers as they 
should think necessary for ex- 
ecuting the powers and authori- 
ties thereby given. Sect, 5. 

And it was enacted that, in 
all actions, causes, suits, bills, 
plaints, indictments, prosecutions, 
trials, or proceedings at law, to 
be held, brought, prosecuted, or 
defended in pursuance of that 
act, the said justices might sue, 
and he sued in the name of the 
clerk of the peace for the said 
county of Bedford for the time 
being ; and that no action or 
proceeding should abate or be 
discontinued by the death or re- 
moval of any such clerk of the 
peace ; but that the clerk of the 
peace for the said county for the 
time being should always be 
deemed the plaintiff, prosecutor, 
informant, appellant, defendant, 
or respondent in any such action, 
cause, suit, bill, plaint, indict- 
ment, prosecution, trial, or other 
proceeding, as the case should be ; 
and that in all such actions, 
causes, suits, bills, plaints, indict- 
ments, prosecutions, trials, or 
proceedings at law, it should be 
sufficient, to lay, charge, and 
state generally, the article or ar- 
ticles, tiling or things, for or in 
respect of which any such action, 
cause, suit, bill, plaint, indict- 
ment, prosecution, trial, or pro- 
ceeding 
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arc personally liable to the Defendants. The action 
ought not to have been brought agidrlst them individu- 
ally, but against the clerk of the peace of the county, 
the person who is directed by the act to be the Plaintiff 
and Defendant in all actions arising thereon. By the 
first section of the act, the magistrates are authorised 
to contract ; and the contractor is directed to give se- 
curity for the performance of his contract, not to the 
justices, but to the clerk of the peace. If the act con- 
templated that the justices and not the clerk of the 
peace were to be sued, why does it not direct that the 
contractor’s security should be given to them, rather 
than to the clerk of the peace ? The expense of build- 
ing is charged, by the fourth section, on the county 
rate. 


1818. 

Attsat 


V. 

Waldb-' 

GRAVE. 


The Cou7't interposing, called on Copley Serjt. to sup- 
port the declaration. 

Copley^ conh'd. The fair construction ol‘ the act, as 
applied to making the clerk of the peace the party to be 
sued, is pointed only to torts, and not to actions for 
breach of contract. {^DallasC.i, The ninth section 
enacts, that in all actions the justices may sue and be 


ceeding sliould be brought, pre- 
ferred, or proceeded in, to be the 
property of the said clerk of the 
peace for the time being, under 
the style and description of the 
clerk of the peace for the county 
of Bedford; and it was pro- 
vided that every such clerk of 
the peace should be reimbursed 
all such damages, costs, charges, 
and expenses as he should liave 
paid, or be subject or liable to on 
account thereof^ out of the money 
arising by virtue of that act. 
Sect. 9. 

Note* By the 41st section, 


after the usual provision that no 
action should be commenced 
against any person for any thing 
done in pursuance of that act 
until one month's notice, or after 
satisfaction tendered, nor after 
three calendar months next after 
the fact committed, it was en- 
acted, that every such action 
should be brought, laid, and 
tried in the county of Bedford^ 
and not elsewhere. The De- 
fendants objected to the venue 
as laid ; but the case was argued 
only on the broad ground of 
the liability of the Defendants. 

^ sued 
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1818 . 

Allen 


V. 

Walde- 

GRAVE. 


sued in the name Qf,^hevclerk of the pe&ce^ and that he 
shall always be deemed the Plaintiff; and all the pro- 
visions of the statute contemplate^ this situation of the 
clerk of the peace. BurrougJi J. Whether the action 
be an action of covenant or ndt, you eannot recover 
against the party contracting for the public service ; that 
was laid down in Macbeaih v. Haldimand (a), and has 
been acted upon ever since.] The second point is, that 
may is not imperative, but leaves it open to the suitor to 
proceed either against the clerk of tlie peace or against 
the justices, at his option. In acts of parliament of this 
description, the words of the act must be taken strictly. 
Those words are, “ The justices may sue and be sued in 
the name of the clerk of the peace.” [^Dallas C. J. If 
the justices are to be made Del'endants, where is the fund 
from which they are to be reimbursed? The clerk 
of the peace is to be reimbursed out of the county 
rate* (^)] Then how is this strange direction to be con- 
strued ? It proceeds to state (c), that it shall be sufficient 
to aver the property to be in the clerk of the peace 
‘‘ in all suc/i actions,” alluding to actions arising from 
infringements, actions arising in consequence of some- 
thing done in pursuance of the act. But this action is 
not so brought; it is on a contract. That contract is, in- 
deed, directed by the act ; but the act authorises no such 
action as this, which is not for any thing done in pur- 
suance of this act. If the justices have acted improperly, 
if they have been guilty of any breach of contract into 
which they have improvidently entered, there is no 
reason why they should have any remedy against the 
county for damages, to which they have rendered 
themselves liable by their owm wrongful act. If the 
Plaintiff recover in this action, it will be in consequence 
of the commission of a wrongful act done by the justices ; 


v^) I J, 

so 
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SO that there is no reason for saying that the action will 
not lie, because it is brought gainst these defendants, 
in consequence of a public act done by them. This 
contract is under s^l, and by the common law, the 
parties to such contract are personally liable. It is laid 
down, that acts of parliament of this kind are to be 
construed strictly, not liberally, (a) Pool v. NeeL The 
act of parliament says 7nay^ not must ; and affirmative 
words cannot destroy common law rights. Com, ^Dig, 
tit. ParL lel, R. 23. ToxvnserKTs case. Then, as to the 
words shall always be deemed” (&), which may be 
urged as justifying the construction of may to mean 
miistf all that is there meant is, that where the action is 
brought by or against the clerk of the peace, and he 
dies, his successor shall bo made plaintiff, prosecutor, or 
defendant, so that the case stands as at first ; the action 
mat/p not be sued by or against the clerk of the 
peace. 

By the 43 G. 3. c, 59, s, 3. (c)y which the penner of 
this statute in all probability had lying before him, the 
surveyor for tlie time being is mentioned as the person 
in whom, upon any action or indictment, tlie property 
in the tools, &c. may be laid.” But this is not im- 
perative ; it only gives an option, and a])pear5 to refer to 
torts only. Persons, indeed, who contract publicly on 
behalf of the government, whether by deed or not, 
cannot be sued ; but this doctrine has never been ex- 
tended to contracts of tin's nature. 


S75 


1818. 

A&L£N 


V. 

Walue- 


QIlAVfi. 


Dallas C. J. The only question in this case 
whether this action ought to have been brought against 
the Defendants, selected out of the general body of 


00 Sr SU. 63. building and repairing County 

(h) s. 9. bridges. 

(c) General act relative to 


VoL. VIII. Q q 


justices 



5?4 



Walde- 

GRAVE. 
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justices of the peace for the county of Bedford ^ or 
against the clerk of the peace for that county. If the 
action had been brought against the clerk of the peace, 
not a shadow of doubt could have been raised that such 
action would have well lain. The Plaintiflj by his se- 
lection of these Defendants, has thought fit to raise the 
question, whether the actions may not be brought indif- 
ferently, either against the justices or against the clerk 
• of the peace. Now, upon coinnion sense and reason, as 
well as the general policy of the law, no doubt can be 
entertained but that the clerk of the peace is the proper 
person to be sued. Let us pause for a inonicnt, to look 
at the facts of this case. By the first section of the 
statute, power is given to the justices of the peace 
for the county of Bedford^ assembled at any general 
quarter session, or at any adjournment of the same, to 
build a bridge ; and the said justices are thereby autho- 
rised to contract for the building of the same. The 
second section authorises the said justices to nominate 
and appoint such of their fellows as they shall think fit, 
to superintend and manage the building. These De- 
fendants arc the superintending justices ; and it is to be 
contended, that they, having taken on themselves the 
superintendance of a public work, are to be selected 
from the body of the justices to be sued in this action. 
It is a broad principle, as established by Macbcath v. 
Haldimand and Unxmn v. Wohcleij (a), that when a per- 
son engages in a contract on behalf of the public, and, 
in performance of a public duty, such person shall not 
be personally responsible in an action on that contiact. 
Now these Defendants fall within this principle, unless 
it be narrowed by the words of the act. By the first 
section the contractor is to give sufficient security for the 
due performance of his contract, not to the justices, but 


(«) I 1 \ R , 674. 


to 
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to the clerk of the peace. By the ninth section, in all 
actions, causes, suits, bills, plaints, indictments, prose- 
cutions, trials, or proceedings at law, to be had, brought, 
prosecuted, or defended, in pursuance of this act, the said 
justices may sue and be sued in the name of the clerk of the 
peace.” Now this is a proceeding in pursuance of the act ; 
and, after reading these most Comprehensive words, it is 
hardly necessary to say, that they cannot be confined to 
actions, &c. in the nature of torts. But let us look further. 
The section then proceeds, “ and that no action or pro- 
ceeding shall abate or be discontinued by the death or 
removal of any such clerk of the peace, but, that the 
clerk of the peace for the said county for the time being 
SHALL always be deemed the plaintiff prosecutor, inform- 
ant, appellant, defendant^ or respondent, in any such 
action, cause, suit, bill, plaint, indictment, prosecution, 
trial, or other proceeding, as the case shall be.” But 
the section does not stop here ; it goes on thus — “Pro- 
vided always, that every such clerk of the peace shall be 
reimbursed all such damages, costs, charges, and ex- 
penses as he shall have paid, or be subject or liable to 
on account thereof^ out of the money arising by virtue 
of this act providing for the repayment of damages, 
costs, and expenses, not to the justices, but to the clerk 
of the peace. Upon every principle, therefore, of rea- 
son, justice, rnd public policy, I am clearly of opinion, 
that this action ought to have been brought against the 
clerk of the peace and not against these Defendants, 


1818J 



Walbbs 

GRAVIS. 


Park J. concurred. 


Burrough J. These Defendants have acted under 
the authority Of an act of sessions, and are, therefore, 
the agents for the county at large ; they form a part of 
the justices in session, and it would be monstrous to 
hold them, the agenfs of a public work, in(J!ividaally 
Q q 2 responsible. 
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1818. 

Aixen 


Walde- 

ORAYE. 


responsible. The act of parliament is plain in its di- 
rections, that the clerk of the peace, to whom the 
security is to be given by the contractor, and who is to 
be reimbursed out of the county rate, is the party who 
is to sue or be sued. It would be a breach of all 
legal principle, public policy, and justice, to hold that 
this action is well brough#against these Defendants. 

Judgment for the Defendants. 


Nov. i8. Fothergill V. Walton and Another. 


By charter- 
party between 
the ship-owner 
and freighters, 
the ship- 
owner cove- 


^ OVEN ANT on a charter-party of affreightment, 
dated 28th Nmjcmber^ 18 J 6, between the Plaintiff, 
(ship’s husband oiiheElizabelh^) then lying at the port of 
Havre de Grace, in France, of the one part, and the 


named to take Defendants, merchants and freighters of the said ship, 
pipes^of bran- other part ; whereby it was witnessed, that the 

dy at Havre, Plaintiff had letten, and that the Defendants had hired 
^ceed^t^^^^ and taken the ship Elizabeth, to freight, upon the terms 
Terctera, and and conditions thereinafter mentioned ; viz. the Plaintiff 


there take on 
board a com- 
plete cargo of 
fruit or other 
goods, as the 
freighters 
might think 
fit, and pro- 
ceed to Lon- 


covenanted with the Defendants, “ that the ship being 
staunch, &c. should take on board six pipes of brandy 
of good <{uality, with such other goods as the captain 
might procure on freight, and therewith proceed with 
all possible dispatch to the island of Tercicra, and, 
either at the said island, or the island of St. Michael, 


don or Bristol, 


as might be ordered by the freighters, and there make a right and true delivery of the 
fruit, &c. ; and the freighters covenanted to pay certain freight for the fruit and the 
brandy, the freight of brandy, &c. to be taken out in fruit at Terctera, and guaran- 
teed the ship a full cargo home ; Held, that the covenant to take the brandy to 
Terctera was not a condition precedent, but a distinct and independent covenant. 
And, therefore, the owner, in an action of covenant on the cliarter-party against the 
freighters for not putting a full cargo of fruit on board at Terctera, having averred 
general performance, the declaration was held good on demurrer. 


as 
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as might be ordered by the Defendants or their agents, . A , ^ 

the master to take, load, and receive on board a com- pothergijll 
plete cargo of green fruit in boxes, or such other lawful v. 
goods and merchandize, as the Defendants or their Walton. 
agents might think fit to send alongside, not exceed- 
ing what he could reasonably stow and carry over and 
above her tackle, &c. ; and being so loaded and dis- 
patched, the said master should immediately depart 
with the ship and cargo on board, and proceed with all 
possible dispatch into that port of London or into the 
port of Bristol^ as might be ordered by the Defendants 
or their agents; and at such ordered port or place 
of discharge, after giving due notice, should make 
a right and true delivery of all the fruit, or other 
lawful goods or merchandize, thus to be loaded on 
board her, agreeably to bill or bills of lading that might 
be regularly signed for the same, (the act of God, &c. &c. 
excepted.) And the Plaintiff also covenanted, pro- 
mised, and agreed with the Defendants, that for and 
during her homeward bound voyage, the said ship 
should be ballasted with stones or shingles, and not 
with sand, and the boxes to be stowed accord- 
ing to custom ; and also, that the said ship should, 
on her homeward voyage, if required, call at FaU 
'inouth for the purpose of receiving orders from the 
Defendants or their agents ; and furthermore, that for 
the purpose of loading the ship at the island of Terciera 
or the island of St. Michael, and discharging at her 
ordered port of discharge, the ship should stay and 
lie 25 running days in the whole, if required; the said 
running days to commence immediately on arrival in a 
proper place to discharge and receive her cargo. In 
consideration of the completion of the said voyage, the 
Defendants or their agents agreed to pay, or cause to 
be paid to the Plaintiff^ his executors, &c. the sum of 6/. 
for every ton of 20 boxes, London size, or any quantity 
Q q less 
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less thati a, ton, together with ten guineas gratuity to- 
captain, and five guineas more in case of com- 
pleting the passage from the island in which he received 
Walton, JiJg cargo, in less than 18 days, and average according 
to the custom of the seq^ should any accrue ; provided 
that it should be lawful for the Defendants or their agents 
to keep the ship on demurrage 10 running days, at the 
rate of four guineas a day, to be paid day by day as the 
same might grow due. The Plaintiff engaged to ship^ 
or cause to be shipped, at the aforesaid port of Havre 
(Ic Grace, the aforesaid six pipes of brandy at the regular 
shipping price of the day ; the Dcfeiulants or their 
agents agreed to pay freight on the said brandy at and 
after the rate of 4L sterling per ton, together with all 
brokerage, insurances, commissions, and expences of 
the same, and to pay all port charges at Havre and 
Terciera, and differences arising between taking ballast 
and a full cargo: and also to pay all duties and ex- 
pences on the brandy at Ter cur a. The vessel to 
have the liberty of taking any cargo that might pre- 
sent itself for Terciera or the neighbouring islands, the 
freight of brand}', together witli the amount of same insu- 
rance, &c. to be taken out in fruit, if at Terciera, in 
all January, at IO 5 . per box free on board, if after that 
time at Terciera, at the shipping market price ; if the 
vessel should load at St, Michael^, the price to be at 
the shipping market price of the day of putting the 
same on board. The Defendants or their agents in 
that case to pay a proportion of port charges, ac- 
cording to their proportion of cargo. The Defen- 
dants or their agents also agreed to advance money at 
Terciera to the captain for the ship’s use; and the 
Defendants guaranteed that the ship should have a 
full and complete cargo home. If the ship should 
have taken at the port where she then lay, any part 
of a cargo for Londoji or any port of Great Britain, 

the 
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the vessel to be allowed to go to such port or place ISIS, 
to deliver the same, and from thence to the aforesaid 
island, without detriment to that charter-party; and 
for the true performance of all and singular the articles, Walton. 
covenants, and agreements therein contained, and every 
part thereol’ the said contracting parties bound them- 
selves, their respective heirs, administrators, &c. ; the 
owner, his said ship with her freight, &c. ; and the De- 
fendants, their goods and merchandizes so to be loaded 
on board the said ship, in the sum of 500/., &c. &c.’' 

The Plaintiff’ having in the declaration set forth 
the charter-party, averred general performance on his 
part ; and that the master, with the ship, on the 1 0th 
Febmary^ 1817, proceeded to Terciet'a^ according to 
the meaning and effect of the charter-party ; and, on 
the 1st of Aprils 1ft 17 j arrived there, and was then 
ready and willing to receive on board the ship a full 
and complete cargo of green fruit, either at Terciera 
or St. MichaeV'A^ as might be ordered by the Defen- 
dants or their agents, according to the true intent, 

c. of that charter-party ; and that he was ready and 
willing to have performed all things in the same, on his 
part to be done and performed according to the true 
intent, &c. of the same; and then averred for breach, 
that the Defendants did not, nor would, either at the 
said island of 'icrcicra, or at the island of St. Michael, 
load or put on board the ship a full and complete cargo, 
according to the meaning and effect of that charter- 
party, or any cargo, or part of a cargo whatever. 

The Defendants craved oyer of the charter-party, 
which b^ng set forth as above stated, they demurred 
generally ; and tlic Plaintiff joincd in demurrer. 

Lens Serjt., in support of the demurrer. It is not 
sufficient for the Plaintiff to aver performance gene- 
rally. The specific performance of that which he was 
Q q 4 to 
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181 S. td as a condition precedent, viz. the shipping 

Fo^thuai^l pipes of brandy at Havre, ought to have been 

V. averred, Ughtred*s case, (a) A simple contract to bring 
Walton, fruit, absolutely, and at all events to this country, was 
never contemplated by the parties ; but the Defendants 
agreed, that, on being furnished with brandy by the 
Plaintiff at the port of Havre, they would, on their 
arrival at Terciera or St. Michael, take in a cargo of 
fruit. If the ship had taken out the cargo of brandy, 
the Defendants would have had it in their power to 
return with the fruit. The ship returned empty, be- 
cause the Plaintiff neglected to ship the lading, which 
would have been bartered by the Defendants for fruit, 
had such lading been shipped. The answer, therefore, 
to the Plaintiff’s averment, that the Defendants would 
not furnish the cargo of fruit at Terciera, is, that the 
Plaintiff by neglecting to ship the outward cargo at 
Havre, prevented them from doing so. {^Dallas C. J. 
If the Plaintiff had omitted wilfully to get more than 
five pipes of brandy when he might have procured all 
the six, would that have discharged the Plaintiff’?] 
The Plaintiff must, in that case, have averred, that 
he could not get any more brandy. [Burrough J. In 
the case of Storer v. Gordmi {b), the outward bound 
cargo was never delivered.] 

Vaughan Scrjt., contra. In Storer v. Gordon, though 
the covenant on the part of the ship owner was to proceed 
to Naples, and there to deliver the outward cargo, and 
having so done, to receive on bpard a return cargo, it was 
held, that the delivery of the outward cargo #as not a 
condition precedent to the providing of a return cargo. 
The argument for the PlainiilF docs not require that the 
case in Coke, cited on the other side, should he impugned. 

{a) 7 Rep. 9. a. {h) 3 M. ^ S, 308. 

The 
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The supposition, that want of goods in the market WuU 
excuse this condition precedent, if it exists, is totally 
without foundation. The inconvenience attending a 
condition precedent would form no reason for the non- 
performance of it. If such a condition here exists, the 
Plaintiff is bound to perform it ; but the question as to 
conditions precedent does not depend on the order of the 
covenants, but upon the good sense of the whole agree- 
ment. If the Plaintiff had put on board five pipes of 
brandy, and they had been accepted, and if a cargo of 
fruit had been brought back, the contract of the Plain- 
tiff would not have been fulfilled, and he must have lost 
his freight, supposing the shipping of the brandy to be 
a condition pitecedent. The outward cargo mmj be in- 
tended dl the fund to procure the homeward cargo ; but 
it by no means follows, that it mmt be so ; and, in very 
many instances, this homeward cargo is procured and in 
readiness to ship before the outward cargo arrives. 
The delivery of the outward bound cargo cannot, there- 
fore, be considered as a condition precedent, (a) In 
Boone v. Eyre which is recognised in the Ihike of 
St. Alban's v. Shore (c), and, subsequently, in Campbell 
>v. Jones (r/). Lord Man^eld lays down the distinction 
as clear, that where mutual covenants go to the whole 
of the consideration on both sides, they are mutual con- 
ditions, the one precedent to the other. But where 
they go only to a ))art, where a breach may be paid for 
in damages, then the LefendanJ; has a remedy on his 
covenant, and shall not plead it as a condition precedent. 
8o here, the reniedy should liave bceit by a croSvS-action, 


1818. 


Fothergill 


V. 

WALTOKf 


(/'/) PtT EllcNhorough C. .1., (r) i //. ii/. 270. 

Storerv^Gordon, 3 M, Iff S. 322. (<-/] 6 7 \ R. 570. 

(t») 1 H. Bl. >2 j See also 
2 IF . BL 1312. 


T^ns 
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FOTHERCflLL 

> 

Walton. 


Lens in reply, said, that he did not question the law 
tis laid Sbwri in the cases cited on the other side, but 
in Storct v. Gordon, the homeward voyage was per- 
fectly unconnected with the outward voyage, whereas 
his argument was, that in the case before the Court, 
the return voyage was a branch of the outward voyage : 
he admitted, that if the homeward voyage did not 
grow out of the outward voyage, the Defendants must 
fail. 


Dallas C. J. The only question here, is whether 
the sliipping of the six })ipes of brandy at Havre dc 
Grace, and the delivery of them at Tcrciera, is a con- 
dition precedent. The Plaintiff agi’ces t(| take out the 
six pipes, deliver them there, and take in frui^j, Now' 
docs, or does not this go to the whole of the con- 
sideration? does it form a consideration precedent, or 
are the covenants distinct and independent ? If the 
Plaintiff’s covenant be a condition precedent, he 
cannot recover ; if the covenants be distinct and in- 
dependent, the Defendants must resort to tlieir action 
on the Plaintiff’s distinct and independent covenant. 
The argument for the Defendants goes this length, that 
the Plaintiff was bound to take on board the w hole, 
that his covenant formed a condition precedent, and 
that the omission of shipping one pi])o of brandy would 
have been a breacli of the condition. The language 
of Lord Mamjicld in the case of‘ Boone v. Eyre, is 
applicable to this argument; ‘‘ If this })lea,” viz, that 
the Plaintiff was not at the time of making the deed 
legally possessed of the negroes on the plantation, 
were to be allow'ed, any one nc*gro not being tlte pro- 
perty of the Plaintiff, would bar the action.” The 
doctrine laid dowm in that case is, tluit where mutual 
covenants go to the whole consideration on both sides, 

they^ 
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they are mutual covenants, the one precedent to. the 
other. But where they go only to a part, where ft 
breach may be paid for in damages, then the Defendant 
has a remedy on his covenant, and shall not plead it as 
a condition precedent.” Now, here, the covenant goes 
only to a part of the consideration ; the breach of it 
may be paid for in damages; and the remedy of the 
Defendants is, therefore, by action. U"lie doctrine iii 
Boone v. Eyre^ on which this last proposition is 
founded, has all the weight which some of the greatest 
names in Wcslmhisfer Hall can give it. That doctrine 
was laid down by Lord Mamficld^ it was next recognised 
by Lord houghhoron^^h^ and formed the ground of the 
determination of the Court of Common Pleas, in the 
case of the IMe of Si, Albania v. Shore ; it was then 
sanctioned by Lord Kenyon the rest of the Court 
of King’s Bench, in the case ol’ CamjiheU v. Joiies ; 
and was afterwards eulogized by Lord FMenborongh in 
delivering the judgment of the Court, in Havelock v. 
Geddes- {a) But if more authority be required, wc have 
the case oi' Si ore r v. Gordon; a case much stronoer than 
this ; for there the words “ liaving so done” were imme- 
diately consequent on the covenant for the right and 
true delivery of the outward cargo. I am of opinion, 
that the covenant in this case to ship the brandy was 
not a coiidition precedent, but a distinct and inde- 
pendent covenant. 

Park J. The case of Boone v. Ei/re^ to the doctrine 
of which we now adhere, much resembles the case at 
present before the Court. In Glazcbrook v, Woodroxv (Z>), 
though the decision was, that the covenants were de- 
pendent, the distinctions between dependent and inde- 
pendent covenants are w^ell taken by Eavorence and Le 

(a) 10 East, 564. (^) 8 T» R, 366- 

Blanc 



FOTH^iGlLl. 
V, , 

Walton. 
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IsfB. Blanc Js. in commenting on the case of Boone v, 

' » ^ ^ Eyre, In Ritchie v. AtJcinsoji (a\ it was agreed that a 

Fothergill , , 1 , T T M ® 1 P . 1 

V. comjylete cargo should be delivered on being paid treight ; 

Walton, master brought only a short cargo, yet, there it was 

held, that the master might recover freight for a short 
cargo at the stipulated rate; the freighter having his 
remedy in damages for the short cargo against the 
master on his distinct independent covenant. * 

Burrough J. Slorer v. Gordon^ which was decided 
after the other cases, and which recognizes them all, 
applies in all its parts to this case. 

Judgment for the PlaintilF. 

(fl) lo East 


M‘Dougal V . Paton. 

y^SSUMPSIT for money lent, and on the other money 
counts. Pleas, first, 7io?i assumpsit ; Lastly, to the 
second count for money paid, the Defendant’s bank- 
ruptcy, (the date of the commissioii being the 23ci Octo-^ 

and certificate, 

and that the Plaintiff*, before the issuing of the commission, was surety for the De- 
fendant’s debt, and that the money paid, was paid by the Plaintiff* as liis surety, 
after the issuing of the curniiiission, and before a final dividend. Replication, that the 
Plaintiff*, before issuing the commission* was surety to J, for the Defendant', that the 
Defendant should perform articles of agreement by wiiich an annual rent was to be 
paid by the Defendant ; that after his bankruptcy, rent became due by the De- 
fendant, and that the money was paid by the PlaintifF as the DefendaTit\s surety, 
by reason of the Defendant’s non-payment, and for the costs of an action by J, 
against the Plaintiff* as surety : Held, on demurrer, tliat tlie Plaintiff* was not surety 
for, or liable to a debt due at the time of issuing the corurriission ; and that he was, 
therefore, not within the eiglith section of the 4c^ G. .3. 121. 

dcfj 


Nov, 19. 


To assumpsit 
for money 
paid, the 
Defendant 
pleaded his 
^nkruptcy 
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her, lvS12;) that he obtained his certificate on the Ist 1818. 
February, 1813; and that the Plaintiff, before and at the 
time of the issuing of the commission, was surety for a v. 
certain debt of the Defendant, and that the money in Paton, 
that count of the declaration mentioned, and thereby 
supposed to have been paid by the Plaintiff for the 
use of the Defendant, was so paid by the Plaintiff as 
such surety as aforesaid, after the issuing of the commis- 
sion, and before a final dividend had been made under 
the same, of the estate and effects of the Defendant, 
whereby and by force of tlie statutes in such case made 
and provided, the Plaintiff became and was entitled 
to prove his demand in respect of such payment, as a 
debt under the commission, and to receive a dividend 
thereon proportionably with the other creditors taking 
the benefit of the commission, and this, &c. lleplica- 
tion to the last plea, that the Plaintiff" before and at 
the time of the issuing of tlie co'mmission, was surety 
to Johi Ingih, for the Defendant, that tlie Delendant 
should well and duly perform and keep all and singular 
the article.s, matters, and things, coiUaiiKxi in certain 
articles ol’ agreement, before then entered into between 
John Tnglis, as treasurer of the I/mdon Dock Company^ 
for and on behalf of the company of ihe one part, and 
the Defendant of tlie other part; and that by the said 
articles o** agreement, certain rents, to wit, a rent of 
WIL per anmim was to be paid yearly by the Defen- 
dant for certain ]> remises therein mentioned ; and that, 
after the .supposed bankruptcy of the Defendant, as in 
the said second plea mentioned, to wit, on the 25th 
M.arch^ 1816, the sum of o5l/. for three years of the 
said rent ending on that day, became due and was pay- 
able from the Defendant by virtue of the agreement ; 
and that the money in the second count of the declara- 
tion, alleged to have been paid by the Plaintiff for the 
use of the Defendant, was so paid by the Plaintiff as 

such 
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M*Dougal 

V. 

Paton, 


such surety for the Defendant, by reason of the non- 
payment by the Defendant of the said rent, and for the 
costs and charges of an action before then brought 
against the PJaintifF as such surety, by the said John 
Inglis^ by reason of such non-payment. 

General demurrer and joinder. 


Pell Serjt., in support of the demurrer. The only 
question is, whether this case comes within the 8th sec- 
tion of the stat. '19 G. 3. e. 121. («), and the words of 
the clause clearly do embrace it. 

In this case the Plaintiff was surety for the Defendant 
at the time of the commission, lie then pays the debt 
under the suretyship, after the issuing of the commission, 
and before the final dividend ; and the Plaintift' might 
have come in and proved his debt under the commis- 
sion. The case St edmajiv* Martinnant (^), which was 
cited in Vansandau v. Corshie (e), and that of Wood and 
Another v. Dodgson (d), which was not cited in that case, 
bear out the proposition contended for. The object of 
the act was to confer a benefit on the surety, to enable 
him to obtain a dividend in respect of his debt; whereas, 
before the act, the surety would have been compellable 
to pay the whole amount without any such benefit. 
{^Dallas C. J. The Plaintifl* here was a surety for the 
payment of rent, which became due after the bankruptcy. 
The words of the statute are, where at the time of 
issuing the commission any person shall be surety for 
or be liable for any debt of tlic bankrupt, it shall be 
lawful for such surety or person liable, if he shall have 
paid the debt or any part thereof) &c., although'%e may 
have paid the same after the commission shall have 
issued,” to prove under the commission. Now, is it 

(a) See ante, p-55a. (cj ylnte, p. 550. 

(d) 664. (c/) % S,J^s» 

possible 
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possible that this rent, which was not due till after 
the bankruptcy, can be considered as a debt due at 
the time of issuing the commission? Park J. There 
must be a debt due at the time of the bankruptcy 
to bring the case within the statute; now, here, the 
rent was not due until after the bankruptcy.] The 
act steers clear of the dilficulty raised by that ob- 
jection, for the words in the statute are in the dis- 
junctive, they are, “ sltall be surety for, or be liable for 
any debt of tlie bankrupt.” The object of the statute 
must be borne in view ; that object was to enable every 
person who had a demand previously to tlie distribution 
of the bankrupt’s clfects, to come in and prove under the 
commission. The Flaintilf conies immediately within 
the intention ol‘ the act; and if he were to be ex- 
cluded, tlie intci'.tion of the act must be considered 
as nullilied. An existing debt cannot indeed be shewn 
Jii this case, but the debt need not lie actually existing 
to bring it within the scope of this act. {Dallas C. J. 
In iVchli v. Welsh {a), the surety in an annuity deed, 
who had been coin})elled to pay instalments due after 
the issuing of the commission, was held not to be 
within this section of the act; and it was, therefore, 
decided that such surety might have Ins action against 
the principal for such sums; and Lord Ellciihnrough 
treated the ease as one omitted by tlie legislature. 
If the Court slioultl dili'er or doubt in this case, the 
judgment in Vansaadau v. Corsbic^ argued on Satur^^ 
(laj/ last, must be suspcmled, but, at present, I see 
no dilliculty.j 


J818. 



Vaughan Serjt., conird. This case is neither within 
the words or meaning of the d i) G. 3. c, 121. .s'. 8. To 


(//) 4 iW. £5^6’. 333, 


bring 
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MfDoUGAL 

Paton. 


bring a case within that act there must be a debt due 
from the bankrupt at the tima> of bankruptcy* ^ In In^ 
gli$ V. M^Dougal (a), it was held, that though the bank- 
rupt was discharged, the surety for the performance 
of the covenants was still liable to the principal, and 
in Auriol v. Mills (^) it was held that the bankruptcy 
of the lessee was no bar to an action of covenant 
brought against him. [^Dallas C. J.^ %^Stedman v. 
tinnant goes on the ground that there must be a 
debt at the time of bankruptcy: in that case the 
Plaintiff had given his acceptance.] Welsh v. Welsh 
is in point. The case of Wood v. Dodgson does not 
apply to this case ; the circumstances . were totally 
different. In Page v. Bussell (c), where the question 
was as to the liability of a person discharged under 
the insolvent act to his surety for arrears of an an- 
nuity due since his discharge, which the surety had 
been obliged to pay, Bayle^ J. in his judgment, says, 
in the case of a bankrupt, if the annuity creditor does 
not come in and prove, but, disregarding the bt^nk- 
ruptcy, sues the surety, the surety cannot insist on the 
certificate: and if he cannot, may he 'not afterwards 
resort to the bankrupt? The present is a debt ac- 
crued since the debtor’s discharge, and therefore the 
Plaintiff is entitled to judgment.” 


Pell in reply. The act, according to the argument 
for the Plaintifii embraces no case in which there is not 
an existing debt from the bankrupt at the time of the 
issuing of the commission. If the Court can see an inten- 
tion in the legislature, they will effectuate sucL^g^ntlon. 
Now, a man may be surety at the time of tiB%>mmis- 
sion, in respect of some liability which does not abso- 
lutely attach at the time of the commission, though 

(/») I B, Moore, 196, (^) 4 T* jR, 94, (<?) 2 M, •S'. 551. 

it 
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k attaches subsequently theretb ; and the intention of 1818. 
the legislature U to reach^A case where a person is surety 
for a* debt which may come into eKisteitcd before the 
final dividend. In Welsh v. Welsh, it does not appear Paton* 
that the Plaintiff was called on pay before the final 
dividend. The case of Wood v. Dodgson was not I’e- 
ferred to as a case of similar fiicts, but for the judgment 
of Le Blanc J., w|io could not have contemplated an ex-* 
isting debt ; and for the judgments of Bayle\f and Dam^ 
pier Js.» which most strongly support the argument sub- 
mitted to the Court in support of this demurrer. 

Dallas C. J. We will consider this case ; for my- 
self 1 have no doubt that a debt, to fall within the sta- 
tute, must be a debt existing at the time of the commis- 
sion. But though to me the case is clear, (aided more- 
over as it is by the case of Welsh v. Welsh, which is, in 
my ppinioit^ in point,) I have no objection to the case 
standing over for a further consideration of the autho- 
rities by the Court. 

Park J. I have no doubt upon the point. 

Bukkough j. Nor have I. The statute through- 
out is penned with the greatest care, as referring to 
the debt of the bankrupt at the time of his bankruptcy. 

Cm\ adv* vdU 

And now, 

DALt 4 |^C. J. informed PeU, that the Court saw no 
reason tlWlange the opinion which they had expressed 
ill this case. 

Judgment for the Plaintiff. 


R r 


VoL. VIIL 
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Nov* %!• 


Ex p^rte St. Geobge. 


A rent-charge, 
payable to a 
feme covert 
for her life, 
was sold for a 
valuable con- 
sideration by 
herself and 
her husband, 
who received 
the purchase- 
money, and 
both executed 
a deed of con- 
veyance. The 
husband was 
separated from 
the wife, who 
was Ignorant 
where he was 
to be found, 
although sh'fe 
had made di- 
ligent search 
for him. On 
an applicatiorv 
that the wile 
might be al- 
lowed to levy 
a fine of the 
rent-charge 
without her 
husband, the 
Court refused 
to interfere. 


J^ULLOCK Seijt. moved that Mrs. 5 ^. George might 
be allowed to levy a fine of a rent-charge without 
her husband, to enure to the use of Andrew MaddoeJes^ 
his heirs and assigns. By her marriage settlement, dated 
1792, on her marriage with Thomas MaddoeJes^ lands 
were granted to t^stees, charged with a yearly rent- 
charge of 70/. to her use for life, after her husband’s 
decease, in lieu of dower. By subsequent indentures, 
Thomas MaddoeJes^ by virtue of a power contained in the 
man'iage settlement, appointed other lands in lieu of 
those charged in the marriage settlement, and exonerated 
the lands charged thereby. Thomas Maidocks died, 
leBMmg Andrew Maddocks his heir to the estates thus 
made subject to the rent-charge. After the death of 
Thomas Maddocks^ the widow married George St. Geotge; 
and they, by deed executed by both, and in which 
there was a covenant for further assurance, assigned 
the rent-charge for a valuable consideration^ She 
had been requested by Andrew Maddocks^ who had 
contracted with the assignees of the rent-charge, for the 
sale and release thereof to him, to levy a fine stir 
concessit of the same. Tliis she was ready and« willing 
to do ; but her husband, St. George^ waS separated from 
her, and though diligent search had been made, she 
had been unable to find him, in order to 4 ^bt|^ibi 6 con- 
sent and concur|:enc& with her in levying ihmKsk. 

HtdlocJc urged that the^ husband had by the deed 
assigned all his interest, and that the fine was only 
necessfliy to pass the wife’s intercst^^n case of her sur- 
viving him ; and in support of his application, cited 

Moreau*^ 
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Moreau's case (a), and Stead v. Izard (6), admitting, hoar- 1 SI 8. 
ever, that in Ex parte Abney (c), the court refused to ‘ '■■■ ’ 

• . £x parU 

'“terfere. St.Gioroe. 

Dallas C. J. In the words o| Manifield C. J., in 
Ex parte Ahney^ Act as you shall be advised ; but the 
Court has nothing to do in the matter/' 

Park and Burrough Js. concurred. 

Ihdlocl took nothing by liis motion. 

(a) {b) i M ^a. (c) I. 37. 


BiiANDt: Vo Rich. Nov. aj. 

JI^LOSSET Seijt. on a former day had obtained a rule x. After a 

nisi to set aside the declaration and subsequent 

proceedings for irregularity, on the ground that one frial given, the 

count had been delivered without a stamp ; and he at Court refused 

the same time objected that other counts of the declar- 

. declaration 

atioii (die common counts) were partly written and and subse- 

partly printed. proceed. 

ings for irre- 
gularity, 

Best Serjt. shewed for cause, that a rule to plead and where one of 
notice of trial had been given : the application, therefore, aeclaration 
come too late, and, if this lapse of time were not fatal delivered was 
to the rule, the Plaintiff was ready to strike out the un- deiivered on 
stamped count, and proceed to trial on the others. The paper!"^*** 
objectiou ,to the common counts being in thp printed a. Thore is 
form aMlhfterwards filled up, he treated as hardly oyec|iL"th^^^ 
deserving a serious answer. money counts 

are partly 

Blossety in support of his rule, contended that the p^”iyVr^«en. 
Court would watch for the protection of the revenue ; 

R r 2 that 
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1818. 

Baakds 


V. 

Rich. 


that the declaration was one entire thing ; and, that if 
the unstamped count were taken out, the declaration 
would no longer be entire ; nor could it stand good on 
the other counts. 


Dallas C. J. No d6ubt it is the duty of this Court 
to eee that the revenue be not defrauded, and to protect 
the stamp laws. But it is another ^^ijuestion, whether 
we are called on to sanction such objections as these, 
after a rule to plead and notice of trial given. With 
regard to the first of these objections, the Plaintiff, after 
withdrawing the unstamped count, may proceed to trial 
on the remaining counts, each of which is perfect in 
itself. In the latter objection there is nothing. 


Per curiam^ 


Rule discharged. 


JV(9v. 


Aspinal V. Smith. 


Where notice 
to plead is 
given, and, 
before the ex- 
piration of the 
time named in 
the notice, a 
judge’s order 
for further 
time to plead 
is obtained, 
such time is 
to be reckoned 
from the ex- 


j^EST Serjt., on a former day had obtained a rule 
nisi^ to set aside, for irregularity, the inteiiocutory 
judgment signed in this case. 


PeU Seijt. now shewed for cause, that the declaration 
was delivered on the Wxh Nervemhery with notice to 
plead in four days, together with a bill of particulars. 
On the 13th, in consequence of two summonses tideen 
out and served on the Plaintiff, by the Defendant, on 
the 12th, one for delivery of better particuliiMi, and the 


piration of the other for time to plead after sdeh delivery, both parties 

time i^ed in ^^jg^ded Dallas C. J. at Chambers, who made an order 
the notice to 

plead, and not for d^very of better particulars, and also an order for 

from the date ^ime to plead after the delivery of such better 

of the judge’s .r , 

order. particulars. 
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particulars. These orders were duty served, and the ' 161^. 

particulars were delivered on the evening of the 13th. 

On the 17th, the Plaintiff signed judgment for want of t>. 
a plea. Under these circumstances. Pell contended that Smiths 
the judgment was well signed on the 17th. 


Best and Hvlhclc Serjts., in support of the rule, con- 
tended that though the order was made on the 1 3th, the 
notice to plead would not have expired until the. 14th; 
and tliat the Defendant, therefore, had an additional day 
under the notice to plead, exclusive of the time ordered ; 
and so the judgment was premature. 

And, the Court being of this opinion, the rule was 

made 

Absolute. 


Parmenter V. Webber. 


Nov, 23, 


JJEPLEVIN for taking the Plaintiff's goods and cat- The lessee 
tie. Avowries: First, for a year's rent due to the 

agreed with 

Defendant from the Plaintiff’ at 1816. Second, that he 

for 4 ^/. 10s., the amount of half a year's rent doe on that should have 
day. Plea in bar to both, non tenuit; and issue thereon. theTci^effOT 
At the trial before Wood 6. at the last Essex assizes, a the same, 

verdict wap taken for the Defendant on th«i||kcond 

^ 1 1 n 1 tenant to the • 

avowry 424. lOs., the value of the goods distrained, lessee during 

subjed to Vie opinion of the Court upon a case of wliich the leases ; and 
the fbllc^ing is the substance. of farmt^ 

A, was to be 

paid for the fallows and dung. A, took possession, aal paid one yearns rent growing 
■ due after the date of the agreement to the lessee, who afterwards distrained fiev 
rent in arrear: Held, that thb distress, could not be supported, as the agreement 
u|ierated as an absolute assignment of all the lessee’s interest in the farms. 

R r 3 The 



CASES IN MICHAELMAS TERM 


181§# The Defendant 4)eitig in the bccupatioii of two farms^ 
Parmen^ of one as lessee to Lord Petre^ and of the other as lessee 
ti, to the Rev. M. Boskell^ on the 20th Septmbef'y 18H, 
Webber, agreement in writing, dated on that day and stamped 
with a 21, stamp, was entered into between the Plaintiff 
and the Defendant, by which the Plaintiff was to 
have the two farms during the leaser of the same, the 
Plaintiff to remain tenant to the Defendant during the 
leases.” The agreement then stated the rents, rates, 
and taxes, and provided, that should the property tax 
be taken off, it should be taken off from the Plaintiff, 
he agi’eeing to pay to the Defendant 200/. for the fal- 
lows, dung, and improvements. The Defendant was to 
pay all rates, rents, and taxes up to MicIiaelmaSy 1 8 1 4», 
and the Plaintiff agreed to farm according to the tenor 
of the leases, and for every default, to pay according to 
the forfeiture of the leases. The rent was to be paid 
half-yearly, at Lacly^day and Michaelmas, The Plaintiff 
was to take possession on or before Micliaelmas^day then 
next, or to forfeit 50/. ; and if the Defendant refused to 
comply, he was to forfeit 50/. At the leaving of the 
farms, the Plaintiff was to be paid for the fallows and 
dung. The Plaintiff paid the 200/. mentioned in the 
agreement ; possession of the farms w^as given to him by 
the Defendant at Michaelmasy 1811*; and one yearns rent 
afterwards growing due, had been paid by the Plaintiff 
to the Defendant. It was contended at the trial, that 
the agreement operated as an absolute assignment by the 
Dcfet:||ant to the Plaintiff of all the Defendant’s interest 
in the^farms ; and that, therefore, the Defendant, having 
no reversion left in*him, could not legally disttain. 

The question for the opinion of the Court wa§, whe- 
ther the Plaintiff was entitled to recover. If the Court 
should be of that opinion, then a verdict was to be en- 
tered for him, with nominal damages ; if not, the ver- 
dict for the Defendant was to stand. 

Bcsl 
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Best Seijt., for the Defendant* This was an under- 1818. 

lease, and not an absolute assignment. The case ol’ 

— - V. Cooper {a) is inapplicable to the present. That 
case opens with the fact, that the instrument in question WEbBEB. 
was an assignment, the very point in dispute here. The 
question resolves itself into the intention of the parties : 
upon that Ashht^sf J. and BulltrJ. founded their opinions 
in Smith y. M^t€hac]c,{b) In this case the parties 
have taken pains to exclude the inference that their in- 
tention was, that this agreement should operate as an 
assignment. If the Defendant had intended to assign 
all his interest in the premises, the relation of landlord 
and tenant would never have been created as it has been 
in this agreement; and such relationship is recog- 
nized by the payment and receipt of rent growing due 
after" the date of the a^sreement. The inference which 
might arise on the first part of the agreement, where 
the Plaintiff is ‘‘ to have the farms during the leases of the 
samef guarded against by the words immediately 
consequent thereon, “ tlie Plaintiff to remain tenant to 
the Defendant during the leases.” If this, therefore, be 
held to be an assignment, it must be so held in defiance 
of express , words creating the relationship of landlord 
and tenant. Tlie Plaintifii moreover, at the leaving of 
the was to be paid for the fallows and dung. 

The whole transaction, coupled with the agreement, is 
clear to shew that an under-lease of the premises, and 
not an assignment or surrender of the term, was in the 
contemplation of the parties. 

Blos^^tf contra^ slopped by the Court. 

Dallas C. J. 1 anx/jof opinion that the instrument 
in question amounts to an absolute assignment of the 

(a) a/^7/j.375. (h) 

Defendant’s 


11 r 4 
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1818« Defendaai’s 4ntere$t in the tviro &rins; thati there** 
distress cennot be supported. In the we 
V. in fnison, the Defendant avowed under a distress fi^r 
Webber. dqe fj.Qjn the Plaintiff to him upon an assignment 

of a lease of a term for years to the Plaintiff ; and the 
question was, whether that was nrent for which a distress 
would lie? Though there was a rent r^rved upon that 
instrument, the court held that thelbsignor having 
granted all his estate in the term, could not distrain ; 
and in giving their judgment, referred to Brookes 
Abridgment^ tit. Dettc^ pL 39 , where the Year Book, 
43 Ed'vc. 3, 4., is cited for die following proj^osition : If 
a man hatii a term for years, and grants all his estate 
of the term, rendering certain rent, he cannot distrain 
if the rent be in arrear.” I am of opinion that the 
Plaintiff is entitled to judgment. ^ 

Park J. and Burrouoh J. of the same opinion. 

Judgment for the Plaintiff. 


Non;* 24 * 


Cord WENT v. Hunt* 


Plaintiff, lessee rjpHE Plaintiff declared in covenant, tliat by inden- 

co\^antcd September^ 1813, made between 

with the Dc- the Defendant of the one part, and the Plaintiff of the 
fendant, his 
lessor, to fetch 

and bring all such mat^ials as should at any time during the continua||pe of the 
term be wanted in erecting a thrashing mill ; which mill the Defendant covenanted 
with the Plaintiff to erect during the continuance of the term, for the use of the lessee 
and the occupiers of an adjoining farm. The Defen 4 |ftt pleaded, first, that within a 
reasonable time from the date of the indenture, and during the continuance of the 
term, he began to provide the necesssary materials for erecting the mill, and whilst he 
was 80 doing, the Plaintiff desired him not to erect the j^ame, but to refraiti from so 
doing until he should be requested by the Plaintiff; and, lastly, a plea of leave and 
licence duruig the term; Held, on special demurrer, that both these pleas weie bad. 

othci 
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other part} the Defemlant demised to the PlaintiiF certain 
premises for nine years next ensuing tiie S5th March 
then last past, at a certain rent therein mentioned; 
and that the Plaintiff* covenanted, that he would, at his 
own costs, from time to time, and at all times during 
the continuance of the term, fetch, carry, and bring 
all such timber, stone, &c., and other materials, as 
should, at any during the term, be wanted in and 
about the erecting of a new thrashing mill to be driven 
by water ; and that the Defendant covenanted, that he 
would build and erect, or cause to be built and erected, 
a new thrashing mill or machine to be driven by water, 
for the purpose of thrashing corn for the use of the 
Plaintiff, in common with the occupiers of a farm called 
Spec^ington Lower Farm for the lime being : that the 
Plafhtiff entered and was possessed, and that though he 
was ready and willing from time to time, and at all. times 
during the term, at his own costs and charges, to fetch, 
carry, and bring all such timber, &c., and other mate- 
rials, as should be necessary for the purpose of erecting 
the said thrashing mill ; yet that after the making of the 
indenture, and during the term until and upon the 
i?5th Marchj 1816, when the term so granted, was 
by mutual consent and agreement between the Plaintiff* 
and the Defendant surrendered and determined, the 
Defendant, though often during the continuance of the 
term requested so to do, did not, at any time build and 
erect, or cause to be built and erected, the said thrash- 
ing mill or machine to be driven by water as aforesaid, 
for the purpose of thrashing com for the use of the 
Plaiat^ in common with the occupiers df Speckingtm 
I/mer Farm fur the time being, or in any other manner 
whatsoever^ but w)iollj||feefused so to do, contrary to his 
covenant, &c.: by reason whereof the Plaintiff could not, 
during the continuance of the term, enjoy all the use. 


ISIS. 

CORDWKNT 

V. 

Hunt. 


benefit. 
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ISiSJ bcnefiti and advantage from his farm so to him demised^ 
of the assistance arid advantage of the thrashing 
•u, niill ; and that at the end of the term, certain quantities of 

Hunt. wheat, by and through the mere want of such thrashing 

mill, remained in the straw, in the barns of the farm, 
unthrashed ; and that the Plaintiff, after the determin- 
atloxt*of the term, removed the wheat fnim the demised 
premises for the purpose of thrashing tH^same, contrary 
to the covenant of the Plaintiff in that behalf, and by 
reason thereof the Defendant had recovered judg- 
ment against the Plaintiff, in a plea of breach of cove- 
nant, damages 26/. ; and that the Plaintiff was obliged 
to expend a large sum in defending himself against 
the said plea. " 

The Defendant pleaded, first, that with all Decenary 
.and convenient speed after the making of the indeim^c, 
and during the continuance of the term thereby granted, 
to wit, on the 30th September^ 1813, he began to find 
and provide the necessary materials for building and 
erecting such new thrashing mill ; and that whilst he 
was finding the materials, and before a reasonable time 
from the making of the indenture for commencing the 
actual building and erecting of such thrashing mill had 
elapsed, and during the term, to wit, on the 30th Df- 
cemher in the year aforesaid, tlic Plaintiff requested the 
Defendant not to build or erect, or cause to be built and 
erected, the said thrashing mill, but to refrain from 
so doing, until the Defendant should afterwards, and 
iiuriug the continuance of the term, be requested so to 
tio by the Plaintiff'; and that, in pursuance of the said 
icquest of the Plaintiff^ and in conscquencefof the 
l%intiff‘ never having thereafter, and before the surren- 
der and determination of the &m, requested the Do> 
fendant to build and erect, or cause to be built and 
erected the said thrashing mill, the Defendant did, from 
the time of making the said request, omit to build and 

’ erect, 
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^rect, or cause to be built and erected^ the same. Lastly) 
the Defendant pleaded that he committed the supposed 
breach of covenant above assigned by the leave and 
licence of the Plaintiff, for that purpose given and 
granted on the 16’th AjmU 1-814. 

To these pleas the Plaintiff demurred specially ; and 
shewed) for causes of demurrer to the first plea, thiib the 
covenant of th^l)efendant in the declaration mentioned 
was an absolute and executory covenant under se^l ; and 
that the Defendant had, in his said first plea, pleaded 
only a parol request or agreement, alleged by the Defen- 
dant to have been made to him by the Plaintiff, to dis- 
charge and release the Defendant from and against his 
said dfevenant, before any breach thereof ; and had al- 
leg^ a request to l)ave been made by the Plaintiff to 
ihfe^efendant, that he would refrain from the perform - 
ance of his said covenant, until he should, at any time 
afterwards, during the continuance of the term, be re- 
quested by the Plaintiff to perform the same ; and had 
not shewn, nor did it in any manner appear in and 
by that plea, that the covenant of the Defendant was 
in any way suspended, defeated, rclciiscd, or discharged, 
by* any deed or instrument under seal; and that the 
said alleged parol request or agreement of the Plaintiff 
was altogether indefinite, uncertain, and contingent. 
And the Plaintifl’ shewed for causes of demurrer to the 
last plea, that the said covenant of the Defendant was 
an absolute and executory covenant under seal ; and that 
the Defendant had, in his last plea, pleaded a leave and 
licence alleged to have been first given and granted by 
the PfittUiffto the Defendant, before any breach of the 
covenant; and had alleged, that he did commit the 
breach of covenant b^^n alleged leave and licence of 
the Plaintiff to the Defendant for that purpose first 
given and granted, before any such breach of the said 
covenant ; and had not bhe\vn) nor did it in any manner 

appear, 


1818. 

Cord WENT 

•V, 

Hunt. 
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appear, by that plea, that the covenant of the Defend^" 
ant was in nnf way suspended, defeated, released, Of 
discharged, by any deed or instrument under seal. 

The Defendant joined in demurrer, 

PeU Serjt, in support of the demurrer, contended, 
tha]||rbere parties are bound by deecj , Ji^^ thing short of 
a release by deed, before breach, ca|p|ischarge them 
from their respective covenants. The ^matter pleaded 
in bar, he urged, was only matter of discharge by parol 
of an absolute covenant under seal, and before any 
breach thereof. It could not amount to accord and 
satisfaction ; and even if it did, being before breach it 
would be equally bad. If the request alleged!^ were 
proved, it could only go in mitigation of damagc||||^c 
covenant to erect the mill being an absolute coventiht. 
And he cited Aldenv. Blague {a\ Carthage y, Ma7iby{^\ 
and Sellers v. BickfonL {c) 

Best Serjt., contra^ did not dispute the authorities, but 
denied their application to this case. He agreed, that 
where a thing is covenanted to be done by deed, a plea 
that the covenant has been waived by parol cannot^ be 
pleaded; but where a party has agreed to do any thing by 
deed, he may, by an agreement to substitute something 
in the place of such thing to be done, be discharged from 
doing it. Here the lessor lets an estate to his tenant, and 
agrees that he will erect a thrashing machine to be used 
for that farm, and for smother farm of the same lessor, 
and the tenant was to bring the materials. The landlord 
says, that he was ready to build whenever the tensdK would 
bring the materials, but that he was requested not to build. 
The lessee might be going out the estate, and the ex- 

{a} Cro.Jac,^)^, (b) (c) Ante, 31, 



penccs 
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Pences of briRging the materials might exceed the be- 
nefit which the tenant could derive during his term. 
There is no time fixed for performance. \Buirrougli J. 
It must be done during the term. It has not been 
done during the term, and that constitutes a breach.] 
Though the deed cannot be dissolved, a new agree- 
ment may be substituted in its place. \T>allat SL J. 
What then Afimes of the case of Thomp^ v. 
Brawn {a) ?] & Thompson v. Brawn^ the contract was 

varied; but this case is more like that of Hotham v. 
East India Company. {J)) {Dallas C. J. The dicta in 
that case laying down the doctrine for which you cite 
it, was over-ruled by the court in the case of Thomp» 
son V. Brawn. Lord Chief Justice Gihhs^ (after having 
stated that Lord Man^ld C. J. and Duller 3 . there 
sayllli express terms, that if an agreement had been 
made in the course of the voyage, that the cargo 
should b^ delivered at a different port from that which 
was stipulated for in the charter-party, and if that sub- 
stituted contract was performed, the compensation for 
it might be recovered in an action of covenant framed 
on the charter-party,) goes on to say, It is very sin- 
gular that, in no subsequent case, is that doctrine ever 
alluded to or introduced, though many cases must have 
occurred to which it would apply. I can find no judg- 
ment of any court, in which the court has referred to 
those dictaJ^ And, after citing many decided cases 
in opposition to them, he concludes the judgment of the 
court thus : Upon consideration of all these cases, 
we feel ourselves compelled to say, that, notwithstanding 
the high authority of those dicta in the case of Hotham 
V. T/i^East India Company^ these cases, in which a 



V. 

HUNT. 


(4»J jintef VII. 656. 


{h) Doug.%j%. 


contrary 
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ISIS. contrary doctrine has prevailed, are of higher autho- 
Wn— ^ rity.”] 

CORDWENT ^ 

V, 

Hunt. Pell rising to reply, was stopped by the Court, who 
gave 

Judgment for the Plaintiff. 


iVov. 25. The Duke of Newcastle and Others v. Clark 
' and Others. 


Commissioners 
of sewers have 
not such a 
possession in 
their works as 
to enable them 
to maintain an 
action of tres- 
pass against 
wrong doers ; 
therefore, 
where the 
commissioners 
of sewers 


RES PASS by the Plaintiffs, commissioners of 
sewers for the Peveiisey or Pelt Levels in the clllnty 
of Sussesc, against the Defendants, commissioners of R^e 
harbour, in the same county. The first count of the 
declaration stated, that the Defendants on the 22d 
October^ 1816, broke through, cut into, damaged, and 
weakened one wall, one bank, and one dam or stop of 
the Plaintiff’s, (describing the dimensions,) situate at 
Bye^ in the county of Sn&scx^ in, over, and across a cer- 
tain channel called The New Harbour ^ otherwise The 


brought an ac- Brede Channel^ and took and carried away a great part 
against ^Te^^*** materials coining of the same, viz, bricks, stones, 

commissioners and earth, and converted the same to their own use : 
for puning^*^ tiieans whereof the wall, bank, and dam or stop 
down a dam severally became exposed to the face and current of the 


erected by the 
former across 
a navigable 
stream, and 
had obtained 
a verdict, the 
Court ordered 
a nonsuit to 
be entered. 


waters flowing and reflowing in the said channel ; and 
thereby th^ residue of the said wall, bank, and dam or 
stop, and of the materials composing the same respec- 
tively, were washed away, wholly lost, demolished, and 
destroyed. The second count w^, for taking away the 
bricks, ^c* of the Plaintiff’s. 

Pleas : 
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Pleas : Mrstinot ^ilty ; issue thereon. Second^ as to 
the breaking, &c., in the first count mentioned, and the 
carrying away of the materia^ an.d as to the taking away 
of the bricks, &c., in the second count mentioned ; that 
the loots in qm is, and at the time when, &c., was an 
ancient and navigable channel, water, arm of the sea, 
and highway, wjthin the jurisd|iction of the con|piis- 
sioners for execi||ing the statutes relating to the harbour 
of 22^6', for all th^ liege subjects of the king, with their 
boats and barges, to pass and navigate at their free will 
and pleasure; that at the times when, &c., the tides and 
waters of the sea ought to have constantly run and 
flowed, and still ought to run and flow up, into and along 
the said channel, &c., and back again over the loois^in 
qm^ without any bar, hinderance, or obstruction ; that 
the#kll, See., in the first count mentioned, had been 
wrongfully erected and continued, in, over, and across 
the said ancient and navigable channel, &c., and that 
the bricks, '&c. in the last count mention^ had been in- 
juriously placed and continued there, by means whereof 
the king’s liege subjects could not pass, &c., with their 
boats and barges in, over, and along the said channel,^ 
&c., as they were before used and accustomed to do, and 
still of right ought to have done ; and tl^t by reason 
thereof the tides and waters of the sea, which before 
then had been constantly accustomed to run and flow, 
and still ought constantly to have run and flowed up, 
See., the said channel, &c., and back again, were hin- 
.dered and prevented from running and flowing up, 
&c;, the same, in their free and natural course ; that 
the wall!, &c., in the first count mentioned^ and the 
bricks, &c. in the last qpunt mentioned, being so wrong- 
fully dud injuriously erected in, &c., the said channel, 
8lo^ three of the Defendants, being lie^e subjects of the 
king, and at the time when, &c., and still being three 
of the commissioners duly authorized under the sta- 
tutes 


1818. 


The Duke of 
Newcastle 

V, 

Clark. 
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1818. tutes then in force as to the harbour 6f and the 

7 " ^ r other Defendants, as their servants, and by their 
The Duke of . , t , 

Newcastle command, by virtue of the povjrers vested in the com- 

missioners by the statutes, and in order to remove 
ClA'RK. • 

the said obstruction and nuisance, broke through, &c., 
the wail, &c., and took and carried away the materials 
coming of the wall, and the bricks, in the last count 
mentioned, and remoi^ed them to i^mall and con*^ 
venient distance, doing no unnecesli% damage to the 
Plaintiifs on that occasion, &c. 

Third. That the locus in quo was an anci^pt and 
navigable channel and highway, for all the kin^s liege 
' subjects, with boats and barges, to pass and repose at 
thj^ir pleasure; that the wall, &c., were wTongfully 
erected and continued across the same; and that the 
Defendants being the king’s liege subjects, and Bfcving 
occasion to use the said channel, and to pass over the 
same with their boats and barges at the tiipes when^ 
&c., in order to remove the said obstruction, broke 
through, &c., the wall, &c., and took and carried away 
the materials thereof, as in the first count mentioned, 
and the bricks, &c. in the last count mentioned, to a sniall 
and convenient distance, and left the same for thp 
Plaintiffs, d^ing no unnecessary damage, &c. 

Fourth. (After stating the wrongful erection in the 
locus in qm^ by means whereof the king’s subjects could 
not pass and repass^with boats and barges) that the 
Defendants being liege subjects, in order to remove the 
said obstructions, broke, &c.| the wall, &c., and took an^ 
carried away, &c. 

Fifth, ^ri'hat there was an ancien^^ and navigable 
chahnel for "the king’s subjects^, with their boats, 
tOipass, &a ; tliat%e tides, &cif, of the seas ought to have 
rup and flowed, ^4nd stfll ought to r^n and flow up, Jn, 
aud along it; that the wall^&c., were wrongfdlly ejected 
nemr it, and in such a situationi that by j^easou thereof 

the 
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the tides, &c.^ could not dow up and back again, but 
were pi^veuted from so doing, by means whereof the 
navigation of the channel was impeded ; wherefore the 
defendants broke, &c. . 

Sixtky the same as fifth, describing the channel as an 
ancient and navigable channel, and common highway, 
and stating that qi^an titles of water which ought to have 
^^flowed into thewmc were hindered from so doing, 
whereby it was rtJtidered less commmodious. 

Seventh and last, similar to the six;th, save th*at it 
described the locus in quo as a public and navigable 
channel and highway, (without any mention of w^ater,) 
that the wall, &c. was erected over and across it, by 
means whereof the liege subjects, &;c., could not pass, 
&c. ; wherefore the Defendants broke tln*oiigh, &c. 

.ThftPlaintiffs, as to the six last p^eas, (after protesting 
that the locus in quo at the time when, &c., was not an 
ancient and navigable channel, &c.; and that the tides 
and waters of the sea ought not to have cons^^ntly run and 
flowed, &c., as' in the second plea alleged ; and that tlie 
locus in quo^ was not an ancient and navigable channel, 
&c., as in the third and fourth pleas alleged ; and that 
there was not an ancient and navigable channel, &c., and 
that the tides and waters of the seas ought not to have 


1818. 


The Xhflee of 
Newcastle 


Claris* 


constantly run and flowed, &c., as in the fifth plea 
alleged ; and that there was not an ancient and navig- 
able channel and common highway, &c., and that the 
water of the said navigable channel ought not to have run 
and flowed, &c., as in the sixth plea alleged ; and that 
the locus in qup at the times when, &c., w^as not a public 
and navigable channel and highway, &c.,"‘as in the last 
plea mentioned,) replied : that long before the said 
time, wh^n, &c., and before the making of an act, 
passed in the 37 G. 8., intituled, An'*Act for discoii- 
tinning th^ew harbour of 22^^, in the county of Sussex^ 
and for repealing several acts relating thei^to, and for 
VoL, VIII. Ss providing. 
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1818. providing for the discharge of a debt accrued on ao 

- V" ^ r count thereof ; and for making reparation for certain 
Thft Duke of o * 

Newcastle losses ; and for the improvement of the old liarbour of 

/fve,” a certain wall bank, dam, or sluice, called Win* 
Clark ■ 

ckclsea sluice, in the said act mentioned, had been made 

in and upon the locus in quo^ being within the limits 
of the levels within the rape of Hastings^ in the county 
of Sussex^ and which said wall, bahki dam, or sluice, 
continued in and upon the locus in quo^ until the same 
afterwards, and before the said time, when, &c., viz. on 
the Xstjamiayy^ 1812, was, by the force and violence 
of the sea, blown up and destroyed ; and that the wall, 
bank, dam, or sluice, from the time of making the same 
until the granting of the letters patent or commission 
of sewers thereinafter mentioned, dated the 2d May^ 
51 G. 3., was under ^pid subject to the powers, privileges, 
and authorities of certain commissioners of sewers, 
acting under and by virtue of divers letters patent 
of our lord the now king, under the great seal of 
E7igland^ theretofore respectively made according to 
the form of the statute, for surveying the walls, streams, 
ditches, banks, &c. &c., and other ini})8dinients, lelts, and 
annoyances within the rapes of Pcvcnseij and Hastings; 
and one of which letters patent, or commission, at the 
time of making the act, was in full force ; and that whilst 
such letters patent were in full force, and whilst the com- 
missioners therein named had such powers, privileges, 
and authorities over the said wall, &c., called the Win* 
chelsea sluice, and after the passing the said act, viz, on 
the 2d J 81 1, the king, by his lettcrjs patent, under 

the great seal England {proferl\ assigned the Plaintifis 
and certain other persons in the letters patent men- 
tioned , and any six or ii>ore of them, of whom three 
should be a quorum^ to survey the w^, streams, 
ditches, banks, &:c., and other impediments, letts, and 
annoyanGes within the limits of the levels within the 


rapes 
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rapes of Pevensey and Hastings^ or on the borders and 1818^ 
coniines of the same, and the same to cause to be made, 
corrected, repaired, amended, put down, or reformed, as 
the case sliould require, and also to reform, repair, and 
amend the aforesaid walls, &c., and oU|er the premises, Clark. 
in all places needful, and the same, as often as and where 
need should be, to make new; which powers and autho- 
rities so granted t^ ibe said last-mentioned commissioners 
of sewers are the same powers and authorities as were 
granted to them under the letters patent, or commission 
of sewers in force at the time of making the said act. 

The Plaintiffs then averivd that the said wall, &c., called 
Winchehca sluice, having been by the force and viojence 
of the seas blown up and destroyed, as hereinbefore 
mentioned, six of the persons in the letters patent 
named, acting on behalf of themselves and the other 
commissioners of the levels, on the 1st SepiemlkT^ 1816, at 
a meeting duly held, did cause to be made new, erected, 
and built the said wall, bank, &c., in the locus in quo^ and 
also a certain sluice near thereto, the same being then and 
there respectively needful for the purjioses in the said 
last-mentioned letters patent mentionetl, as they lawfully 
might, for the cause aforesaid, and kept and continued 
the same erected, until the Defendants wrongfully and 
injuriously broke through, &c., the same : and tliis, &c. 

The Plaintiffs then newly assigned, that they brought 
their action against the Defendants, not only for the 
said trespasses above acknowledged by them, but also 
for that the Defendants, on the 2'2d October^ I S 1 6, 
broke into, &c., the said wall, &c., of the Plaintiffs, in 
the first count of the declaration mentioned, which said 
wall, &c., of the Plaintiffs, had been erected and made 
by the commissioners of sewers, who for the time being 
bad power, l^y virtue of a commission of sewers, to make 
an order for the levels within the rapes of' Pevensejj and 
Hastings ; the proprietors of part whereof, at tlie time 
8 » i? of 
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1818 . 


The Duke of 
Newcastle 


Clark. 


of the passing tlie act, sewed and had a right to sew out 
their waters at the then mouth of harbour, at a time 
after the passing of the aot^ when they were obstructed 
sewing out their waters at the sluice or sewing guts which 
existed when su^ act was passed, and which wall, &c., 
dam or stop, was absolutely necessary for sewing the 
said waters, on other occasions and for other purposes 
than in and for the using of the said supposed naviga- 
ble channel or highway in the said six last pleas, or 
any of them, mentioned. 

Rejoinder. That the wall, &c., in the declaration 
mentioned, and other the several obstructions and nui- 
sances to the said ancient and navigable channel and 
highw'ay, water and arm of the sea, in the second, &c., 
pleas mentioned, and by the replication admitted to be 
in existence before and at the several times when, &c., 
had been wrongfully and injuriously, and without the 
cause in the replication mentioned, erected and built, 
kept and continued in, over, and across, and otherwise 
allectcd, as in those pleas mentioned, the said ancient and 
navigable channel, &c.; wherefore the Defendants com- 
mitted the acts in those pleas mentioned, as they law- 
fully might. Issue thereon. Plea to the new assign- 
mei;t, not guilty. Issue thereon. , 


At the trial of the cause before Dallas J. at tlie Sussex 
summer assizes, 1817, the following facts were j)roved 
for the PlainlifTs. A dam and sluice were constructed 
across the locus in quo by their order on the same spot 
where Winchclsea sluice, which w^as blown up, in 1811 
and which bad been before that time repaired by order of 
the commissioners of sewers, formerly stood, and soon 
after its destruction. Before Winchclsea sluice was 
blown up, a loaded barge might have gone up at spring 
tides as far as Brcde bridge. The sluice gates were 
opened at limes* by the commissioners, when persons who 
wished to have water let through .had obtained leave 

from 
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from their expenditor, who had frequently refused topper- 1818. 
mit loaded barges to go np, and to let the water through 
the sluice on application madil. Though there was a way Newcastle 
for a barge to go up where Winchelsea sluice stood, it 
was never intended that it should be navigable after the 
sluice ill question had been completed. Before Winr 
chehea sluice was destroyed, no complaints had been made 
about the drainage, nor was there any inconvenience for 
want of a proper vent or flow of water. After Wi^cheU 
sea sluice was destroyed, there was no darn or sluice; 
the water-course was diminished and gradually silting 
up ; the channel was impeded in the sewage of the levels, 
which sewage was carried on by different dams and guts, 
and a great portion of the guts themselves were silted 
up, and would not act; and if these were cleared 
out, one tide would fill them up again ; the sand ami 
mud could not flow up the channel until it was carried up 
by the free flow of water consequent on the destruction of 
Winchehm sluice ; no Idaded barge could conic within 
a mile and a half of Breda bridge, owing to the sand 
and mud, and at low water a person could have walked 
across dryfoot, which could not have been done wlien 
Wmchelsca sluige was standing; lands in the neigh- 
bourhood sufflBfed materially from a greater influx of 
salt water, and less drainage ; and the level had grown 
gradually worse. Winchelsea sluice was built before 
sluice, which was built in 1766, was pulled up: 
it was built with wood and brick, and the sides with 
plank and timber; and there were beams across which 
prevented barges from gbing up. liyc harbour was 
made about the time of building Brick sluice, and since 
that time no barge had gone up. R^e harbour, since the 
destruction of Winchelsea sluice, had been growing gra- 
dually worse ; and opinions of scientific men were given, 
that if the water were not carried away by means of a 
S s 3 sluice, 
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ISIS. filuice^ the harbour would soon be dry from the accumiH 

^ lation of sand and mud, there beinir no check to the 
The Duke of a* • n ^T n i i t 

Newcasixe current of the sea, nor a simcient fall for the land water 

without one ; and that nothing, save a sluice, could ef- 
Claiik. drainage- The new dam and sluice were de- 

stroyed in 1816, when nearly completed, in the presence 
of the Defendants; the effect of the new erection was to 
make the stream run better than before, and was much 
to the advantage both of the scowerage of the harbour 
and the sewage. Since its destruction all the evil con- 
sequences above enumerated, together with others, the 
Jesuit of an imperfect drainage, had been increased. 
There were remains of old walls in diflerent parts of the 
levels ; if they had been maintained, and the dikes pro- 
perly kept up and cleansed, they might have answered 
the purpose of scouring the harbour, and making the 
land better for a time, but they would not have ulti- 
mately prevented the drainage and harbour from becom- 
ing worse. 

For the Defendants, the following facts were given in 
evidence. Il^e harbour is of an irregular shape, liable 
to be impeded from time to time by the slioals thrown 
up by the flux and reflux of the tide. In 1S12, Scot's 
Jloat sluice^ which was upon the river was blown 

up, and the effect was, that the harbour was almost im- 
mediately deepened, and the drainage amended. When 
the sluice was rebuilt, the harbour became choked up, 
and the drainage was lessened. The same good effects 
were consequent upon the blowing up of Winchelsea 
sluice, and the same ill effects upon the construction of the 
dam in question. No sluice exists in the levels drained 
by the Fhames and Medway^ and yet the levels are lower 
than that in question : the lands are there protected 
by walls of competent height and dimensions. In the 
neighbourhood of the Drede channel, are the remains of 


three 
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three different sets of marsh walls. In the reign of 
Charles the Second, there was sufl&cient depth of water 
for a 64* gun ship to come Mllf way up to the town. In 
1719, the old harbour was deemed irrecoverable, and in- 
capable of being made 6t for the purpose of navigation. 
In 1743 it was again surveyed, and it was proposed to 
make the new western outlet. Mr. Smeaton carried the 



V. 

Clark. 


plan into execution, but the dams which he erected 
caused a bar to be formed, which soon became^ pre- 
judicial to the harbour, and ultimately entirely de- 
stroyed it. 

Scientific opinions were then given that, if the chan- 
nel were to have its free course, the whole length 
of the harbour would be deepened, and that the relief 
would be more extended, if the sluice were to be 
discontinued; that the dam was no less prejudicial to 
the drainage than it was to the harbour; that if a sluice 
was at all requisite, the best situation to place it 
would be on a part where two streams are operating 
in opposition to each other, but that the waters are 
best left to their own course ; that the drainage would 
have been complete if the marsh walls, the remains of 
which were visible, had been kept up, instead of having 
been taken a#ay; and that the mischief was to be 
traced to their not having been properly secured, and 
the back drains not having been properly cleansed 
from time to time. Opinions were then given, in the 
strongest terms, in disfavour of the dam and sluice sys- 
tem, as applied to harbours, backed by instances of its 
total failure and injurious consequences. Among other 
instances, the extensive trial made of it by Buonaparte^ 
at Ostend^ and the abandonment of the work after tlie 
expenditure of a million and a half of money was men- 
tioned. 


Dallas J. left it to the jury to consider whether or 
S s 4 not 
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1818. not the erecting of the dam and sluice was necessary 
Th^Du^^of drainage of the lands, telling them, (upon their 

Newcastle putting a question to die teamed judge, whether the 
stream was a navigable stream,) that it was no subject 
Clark. their consideration, whether the stream were navi- 

gable or not, for that it was admitted upon the plead- 
ings, that the stream over which the dam was erected 
was a navigable stream. The jury found a verdict for 
the Plaintiffs, with 666Z. damages, Dallas J. having 
reserved the point, whether the plaintiffs had such a 
possession in them as would support their action. 

Lens Serjt., in Michaelmas term, 1817, had obtained 
a rule nisi to have this verdict set aside, and a nonsuit 
entered ; — or to have a new trial, — or to have judgment 
entered for the Defendants, non obstante vei'edicto ; on 
the grounds, that the Plaintiffs had not in them such 
a possession as would enable them to maintain this 
action ; — that the verdict was against evidence ; — and 
that the Plaintiffs had no right to shut up a navigable 
stream for the purposes of sewage. And, in this 
term (a,) 

Best^ Vanghany and Coplnjy Scrjls., shewed cause ; and, 
licing directed by the Court to the discussion of the 
first point, argued, in substance, thus. — The Plaintiffs 
liave in them such a possession as will enable them to 
sustain the present action. If they are not in a condition 
to maintain such action, (for it cannot be contended that 
the possession is in the king, who grants the commission,) 
no one can maintain it; and the consequence of the 
latter proposition would be not only to deprive the pro- 


(a) The arguments against discussion was continued, and 
and for the rule were partly gone judgment given on this day, the 
through on a former day. The zjth November, 


perty 
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petty in question of the protection which a right in the 1818 . 
Plaintiffs to maintain such action would throw'* round »phe"l)tike 
it; but also to deprive of^that protection any works Newcastle 
erected by them, as commissiopers of sewers, for the 
benefit of the public. If then they have not such right, 
the destruction of this ** w’alP' (as it is called in the 
pleadings and proved in evidence,) is a wrong for which 
there is no civil remedy : and as to a proceeding by in- 
dictment, even if a fine were adjudged, and, on petition, 
the crown in its justice were to apply the fine to the 
replacing of the damage, the prosecutors would be 
under the necessity of supplicating for that compensa- 
tion as a favour wdiich, it is contended, the law gives 
them a# a right. The Plaintiffs built this wall, and 

A wall doth differ in point of ownership from a bank, 
first, in respect of the materials the same is made on ; 

Ibr a bank is made cx solo et fundo qu<K ex suis 2)ropriis 
naturis sunt cadem am terra super qua edificatur ; but 
so is not a wall, for it is an artificial edifice, not of the 
materials arising of the place where it standeth, but 
wdiich be brought thither and built there ad propria 
onera et costagia j)artis ; so that the ownership and pro- 
perty of a wall doth appertain to him who is bound to 
repair the same, though his ground lie not next 
thereto.” [a) 

To maintain trover, an absolute property in the thing 
sought to be recovered must exist; to maintain tres- 
pass, a mere right of possession is sufficient : it can never 
be said that he who hath the ownership and properly 
of a wall, and who is bound to repair the same, has not 
a right of possession therein. \_Dalla$ C. J. Was there 
not an action of trespass tried at Maidstone with two 
counts, one for breaking a close, and so forth; and the 
second for pulling up and taking away a stake put down 
under an inclosiire act, wherein the Plaintiff* was held 


(c/) Callis fiK He-iverjf p. 4ih edit. 


entitled 
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1818 . entitled to a verdict on the second count only ?] That 
Th^DuIw of Driver v. Simpsan (a), but the rights of 

NEwcASTLfi commissioners in this case are totally different from 
V. those of commissioners of enclosure. The latter have 
Clark. divide and apportion, and have only a right to 

go upon the land for the purpose of performing an office. 
The Plaintiffs on the contrary have a right to build 
dams, banks, and walls, and bring their materials on 
lands for that purpose, so that the nature of their office 
absolutely requires that they should have possession of 
the land. But in Driver v. Simpson the commissioners 
were held to have sucli a pi-operty in the stake put 
down under their direction, as to entitle them to a 
verdict for the pulling it up and throwing it}* away; 
a fortiori^ therefore, the Plaintiffs have their action for 
taking and carrying away the bricks, &c. of which their 
wall or dam was by them constructed. A captain of a 
ship has a mere naked possession given him by the 
owner, but he may maintain trespass for injury done 
to the ship. Pitts v. Gaince* {b) A tenant at will may 
maintain trespass (c), and yet he has so little Interest 
that the lessor or owner may also maintain it. In Wib- 
son V. Mac/creth (<a?), the Plaintiff had merely the ex- 


(a) Argued and decided by 
the Court of K. B. at Serjeants^ 
fnrtf immediately before this 
term; not reported. — Trespass 
by two of the commissioners 
under an inclosure act against the 
, occupier of land, for taking up a 
stake which had been put down 
by their surveyor in progress of 
the inclosure. First count, for 
a trespass to the land; second, 
for taking up and carrying away 
the stake. It was contended for 
the Plaintiffs, that they had such 
a possession as entitled them to 
a verdict on the first as well as 


the last count. On the first 
count the verdict was entered for 
the Defendants ; on the second 
for the Plaintiffs : the Court 
holding, that though the commis* 
sioners had not such a possession 
as would enable them to sustain 
the first count, they had a suf- 
ficient property in the stake put 
down under their directions to 
sustain their right of action on 
the second. 

(^) iSalk.ti^iper HoltC. 3 , 
(f) RoL Ahr* tit. Trespass 
p. 551. n. a. 

(d) 3 2Sa4. 


elusive 
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elusive privilege of taking turves on part of a common, yet 1 81 8» 

it was held that he could maintain trespass against those 
otlier commoners who interfered with his right* [Dal- NswcAsrix 
las C. J. There the Plaitiliff had an exclusive right. v. 

In Stocks V. Booth (a), Buller J. said, that trespass will Ci-AOE. 

lie for entering into a pew, because the Plaintiff has 
not the exclusive possession ; the possession of the 
church being in the parson. Now oh these pleadings 
it is admitted that the locus in quo is an ancient and 
navigable channel and highway, &c. The Plaintifis 
have erected a dam across this ancient and navigable 
channel and highway. How then can they have an 
exclusive possession in this highway, when there is an 
admitted right of passage in the public ?] AMurst J., 
in Stocks v. Booths says, ‘'that against a wrong-doer pos- 
session may perhaps be facie a sufficient title; 

one in possession need not shew any title or consider- 
ation against a wrong-doer, Kenrick v* Taylor (b) ; and a 
tenant in common has no exclusive possession, and yet be 
may maintain trespass against a wrong-doer ; now here 
the Defendants are wrong-doers. The wall in question 
was not completed, and the case is every way much stronger 
than that Harrison v. Parker (c); and yet in that case, 

(where the Plain tifl^ who had covenanted with the owner 
of the soil to build a bridge for public use thereon, and 
to repair it, and demand no toll, built the bridge, which 
was afterwards pulled down,) it was held that the Plain‘d 
tiff could maintain trespass for the materials. A party 
may have such a possession on a highway as may en- 
title him to his action of trespass. If a toll-house be 
necessary for the purpose of collecting the tolls on a 
road, such toll-house may be built ; and if it be injured 
or pulled down, the commissioners have tlieir action 
of trespass. Materials for setting the poor on work 

(a) I T. R, 4»8. (B) I mif (0 6 BaJh 154 - 

under 
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1818. under the stat. 43 Eliz. are^purchased by money raised 

' jrr , niini-' j. ^rc iiot tlic ubsolute property of the 

The Duke of i ^ , 1.1/ 

Newcastle churchwardens and overseers, and yet they have pro- 

perty in the materials to enable them to protect them 
Clark. injury. Granting the loc^ in quo to be a navi- 

gable stream, the dam erected across it, is no nuisance ; 
but it is erected at the costs and with the wages of the 
commissioners, and in the discharge of their duty under 
the cqmmission, and because, as they state in their 
declaration and new assignment, it was needful and 
necessary. All the acts relating to Bye Harhour^^ and 
more especially the 18th section [a) of the 37 G. 3,, 
recognising the right of the commissioners to make such 
works and to remove t/ieh' sluices, treat the works as the 
property of the commissioners.^ They are not merely 
to superintend ; they are to make. It is admitted as a 
general principle of law (^/), that where commissioners 
contract merely for the public service, no action can be 
brought against them ; but the convei-se docs not at all 
follow, viz.^ that they are, therefore, not to maintain any 


(rt) By which it is enacted, 
that it should and might be law- 
Ihl to and for the lords, bailiffs, 
rnd jurats of Ro7}mey Marshy and 
the commissioners of sewers for 
the time being, or such number 
.of them as had power, by virtue 
of any commission of sewers or 
otherwise, to make any order for 
all or any of the levels, tlie pro- 
prietors whereof, or of any part 
whereof, then sewed or had a 
right to sew out their w'aters at 
the Camber point, or the then 
present mouth of the Kye har- 
bour, at any time or times there- 
after, when they or any of them 
should be obstructed in the sewdng 
out their waters at the present 
sluices or sewing guts rcspect- 


ively, to make from time to time 
any such new cut or cuts, dam 
or dams, as should be necessary 
to sew their waters ; or to re- 
move their sluices or sewing guts 
respectively, from the place or 
places where they then were, 
nearer to the sea. Provided al- 
ways that nothing therein con- 
tained should extend to enable 
the said lords, bailiHs, and jurats 
of Rom?iey Marshy and commis- 
sioners of sewers, or any or either 
of them, to erect, set up, or make 
any wall, bank, dam, or stop, 
except only such as should be 
absolutely necessary for sewing 
the said waters only, as aforesaid. 

(Z*) Ma cheat h v. Haldmiand^ 
1T.R.1J2. 


action 
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actioa against those who take out of their passcssion thd 1818. 
fruits of a contract, such as stores, &c. The strongest 
similarity exists between the PlaintiffsT^and the commis- Newcastie 
sioners of drainage : the only difference^ between them 
is, that the former ^erive their authority ^ from the 
crown ; the latter froni an act of parliament. Commis- 
sioners of drainage are directed to construct dams, 
drains, &c.; and persons interfering with their works 
are liable to an action of trespass. It will not be denied 
that they are public oflicers. So are the corporafion of 
the Triniii) Houses who are empowered to erect, main- 
tain, and continue lighthouses, See,; and they may 
bring trespass fof any injury done to such public works. 

\I)allas C. J. In tlic stat. 8 c. 13, there is an ex- 
press power given to the corporation of the Trinity 
House to bring actions. The commissioners of a dock- 
yard have a stronger possession than the Plaintiffs had 
of the dam in question : but I never heard of the com- 
missioners of a dock-yard bringing an action for any 
thing removed from thence.] The property of the 
royal dock-yards is vested in the crown ; but that can 
never be predicated of the dam in question. 

Lens^ Blossctf and Taddy, Serjts., in support of the 
rule, argued thus in substance. 

The PJaintiffs arc public officers; they exist only as 
a public body, acting for the public ; and in the charac- 
ter of commissioners alone have they any authority to 
make their works. They act as a court of record; 
from that court all their orders emanate ; they are re- 
lieved from all individual responsibility, and subject to 
no actions. On the instant that they become Juncti 
afficioy they retire to the rank of private individuals, 
and have no more interest in the works which they have 
directetl in a public -capacity, than they may derive from 
being land owners in the level where they are ordered. 

They 
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1818. They have possession hereon to found this action* 
Thriiulw^of passage in Callts^ citedlfor the Plaintiffs, is decisive 
Newcastle of this propositions? A wall, he says, is an artificial edifice, 
made of materj|ls brought to the spot, and built there, 
adprapvia omra et costagia patdisJ* Now this wall or 
dam w'as not built at the costs of the commissioners ; on 
the contrary, the workmen who built it would have to 
proceed in court before the commissioners (a), for the 
recovery of the sum due for their work and labour. 
The commissioners are not bound to repair the same ; 
they issue their order as a court of record, and levy 
rates, &c. (Z;), for its repair. If the dam in question 
be treated as a bank ; of a bank tile property and 
ownership is his whose grounds adjoin thereto.” (c) 
In either case the ownership cannot be in the commis- 
sioners; nor can they be deemed to have any property 
in the erection stated to have been injured. “ /. S» 
doth cut the sea bank, or the bank of a great river ; 
and I. jB., which hath occasion to pass thereby, falletli 
unawares into the cut, and is hurt in body or goods : 
the party which cutteth this bank incurreth these 
mulcts ; for, first, the owner of the soil may have his 
action of trespass quare solum fodit^ and he which fell 
therein may have his action upon the case against the 
digger of that cut, for to recover his damage for his 
special hurt ; and the offender may also be indicted at 
the king's suit for the general wrong done to the king's 
people: and the like law is of a highway.” (d) The only 
three remedies are here enumerated ; the private actions 
are sustainable for the private injuries; but the cominis- 

(tf) Callisy p. 2x9. Labourers the power of the conuxiissioners 
and others may recover their to ta:ke trees for repair is recog- 
wages before the justices of nised. 
sewers. (r) Callis^ p. 74, 

See p. 4x9., where (^} Ib. 


sioners 
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sioners have sustained no su<!h injuries. Tlif provisions 1818. 
of the stat. 37 G. 3. are ^ot intended to vest any ^ 

new powers in the commissioners of sowers, but merely i^igwcASTUs 
a joint authority and interest with the lords and others v. 

I A. 

of Romnej/ Marsh. The cases of Driver v^ Simpson^ 

Harrison v. Parker^ ana Wilson v. Mackreth^ are all in- 
applicable ; for the oommissioncrS|, it has been shewn, 
havd no ownership, as the commissioners of inclosure 
have in their stakes ; neither have they any scintilla of 
possession, and much less an exclusive possdssion. 

They cannot be likened to the corporation of the 
Trinitp Mlonse^ whose right to sue is given by express 
words; nor to commissioners of drainage, who derive 
their rights from express enactments ; nor has it ever 
been determined that the latter may bring an action of 
trespass. The plain and ordinary course of remedy is 
by indictment. As to the assertion, that there can be 
no property without ownership and the possession of 
some one, a parity of reasoning led to the unsuccessful 
experiment made in Russell v. The Men of Devon, An 
injury had happened to the waggon of the Plainti^s 
in tliat case, in consequence of a county bridge being 
out of repair : they reasoned, like these Plaintiffs, that 
there could be no property without ownership and 
possession; and, as a last resource, brought their action 
against the inhabitants of the county, as the only per- 
sons against whom they coukl have a remedy : but the 
court repudiated the action ; and Ashhtirst J., after com- 
menting on the unprecedented nature of the attempt, 
said that it was better that the Plaintiffs should be 
without a remedy, than that they should maintain such 
an action. In ^ocks v. Booths the Plaintiff shewed a 
sixty years’ possession, but that was held an insufficient 
title on which to maintain his action on the case for dis- 
turbance. To maintain trespass, there must not only 
be a right of possession, but a possession in fact. If land 

descends 
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1818. 


The Duke of 
Newcastle 


V. 

Clark. 


descends to ^an heir, befdre his entry he may make 
a lease ; but he- shall not have an action of trespass 
before entiy. (^z) The Plaintiffs in this case have not 
the possession, nor have they even the right of posses- 
sion; and they cannot, therefore|^ hold their verdict. 


Dallas C. J. This is an action of trespass brought 
by the commissioners of sewers against the commis- 
sioners of Rye harbour, for breaking down a wall or 
dam.‘ The Defendants plead, that the wall or dam in 
question was erected across a navigable river; and, 
therefore, that they had a right, it being wrongfully 
erected, to pull it down. The replication states, not 
denying that the Iocms in quo is a navigable river, that 
the w'all or dam was erected by order of six of the 
commissioners of sewers, at a meeting duly and lawfully 
held for that purpose under the commission. Upon the 
face of these pleadings, therefore, it appears that the 
act done by the Plaintiffs was not an act done by them 
in their individual character; but, that it was an act 
done and attempted to be justified under the powers 
vested in them by the co^iission. The question, then, 
is, whether an action of this description, upon an 
occasion of trespass so as to injure the property, can 
be brought by these persons, merely in virtue of an 
injury done to what they have stated to be a public 
work, erected by them as commissioners, . 

. I have attend!^, anxiously, during the w hole course 
of the argument ; and I have to observe, that there have 
been no instances referred to, either since the time of 
Eighth, or before that time, which make it 
appear that any action of this description has ever beeii 
brought; though the occasion for bringing such an 
action must very often have occurred. The argument 


{«) PlwuJm 


of 
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of negative usage, as applicable to this case, if not de- 1818. 

cisive, is extremely strong. In an action of trespass ^ 

1 . , ^ ^ , 1 . ^ , N The Duke of 

brought for taking a vessel at sea as a prize (a), upon ^EwCAmiS 

the question whether such an action wotfld lie, — first, 

Mr. Justice Ashhurst^% and, afterwards, Mr. Justice 

Btdlerj observed that, inasmuch as there never had 

been^an action brought in such a case, a case which 

must frequently have occurred if such an action would 

lie, that circumstance went strongly to shew the 

general notion of professional men to be, that no such 

action would lie. {b) There is no instance, hitherto, 

of such an action as that under discussion; and the 

question now arises for the first time, whether or not an 

action in this form can, in such a case as the present, he 

supported. 

It is not necessary to go into minute distinctions, in 
ibis case, between actual and constructive possession. 

Here, it must be admitted, tliat tlie commissioners of 
sewers had, if any, an actual possession ; and it is ad- ^ 

^ mitted, for the purpose of raising this point, that the 
Defendants were wrong-doers. Now it is quite clear 
that the actual possession U sufficient on which to 
ground an action as against a wrong-doer ; for he who 
commits a trespass upon tlie possession of another, 
being Himself a wrong-doer, has no right to put the 
other party to the proof of title. Common sense must 
shew that, in such a case, possessim is primd facie 
evidence of title. It must, therefore^" be taken that, in 
this case, the Defendants were wrong-doers; which 
brings us round to the general consideration, ^hether 
or* not the Plainlifis had such a possession as would 
enable them, as against a wrong-doer, to bring an action 
of this description. * 

(a) LeCaux v. Eden, a Dough mentof the judgment oiAshburst 

6oi. ^ J. in M^ussell v. The ifen of De» 

(b) And see the commence- von, % R. 673. 

VoL. VIIL T t 


That 
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The Duke of 
Newcastle 
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That depends, in the first place, upon the cliaracter 
with which the parties are investeds and, in the next, 
on the consideration of that character with relation to 
the thing done. It is not pretended that the injury was 
any injury to them as individualsi; or that they had any 
power of any description, as individuals, over that 
which constitutes the subject matter of the injury. But 
it is contended merely and simply, that, in the case of a 
publiq work of this description, which the PlaintiiTs 
employed |icrsons to erect and superintend, if any in- 
jury is done to such works, th^y have a right to bring 
this action, and recover damages by a verdict, as in the 
case of an injury done to them as individuals. 

In tlie first place, in what character do they stand? 
They stand in the character of commissioners of sewers, 
a character created under a particula^^ commission ; a 
commission given in consequence of an act of parliament 
delegating to them particular powers. It is said, and 
I suppose from authority, tliat these commissioners are 
nominated by the poorer of the crown. There is no doubt 
whatever, that, Wore the commission, all the powers 
given to the comm issione.!^) were vested in the crown, as 
far as those powers are incident to, and necessary to the 
defence of the realm. Without drawing the sj^tentioa 
of Uie bar to any particular expressions in the statute (a), 
by which it appears that these powers were vested in 
the crown, it is enough to state the recital of the com- 
mission. ‘‘ We, ? therefore, for that by reason , of our 
digni^^and prerogative royal, we be hound to pro- 
the safety and preservation of our realm of 
willing tliat speedy remedy be had in the pre- 
mises, have assigned you andr of you,” and so forth. 
The statute first states the wiU^t of speedy redress and 


23 jy. 8. Cn 5. 


remedy, 
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remedy {a\ in cases of the description named therein, and 1818. 

then enacts that commissions of sewers shall be directed, 
in order to prevent any delay in such redress and remedy. 

Then we have the form of the commission itself; by v. 
which those who act wndcr it are clothed with a par- Clatik. 
ticular character, and with all that belongs to that 
character, under the special powers which they are to 
exercise. Then fol^ws an enumeration of what things 
the commissioners are authorised to do ; namely, f\ll that 
may be necessary for the defence of the land against the 
sea, as well as all that may become requisite for draining 
the lands. The commission prescribes their main 
duties and powers. They are authorised to arrest 
and take as many cai’ts, horses, oxen, beasts, and other 
instruments necessary, and as many workmen and 
labourers, as for the said works and reparations shall 
suffice, paying for the same, competent wages, salary, 
and stipend, in that behalf; and also to take such and as 
many trees, woods, underwoods,” and, in short, what« ^ 
ever is necessary and proper to construct works 
for defence against the sea, or for draining the inland 
country. The commission describes the persons who 
are to contribute to the charges; and gives the com- 
missioners powers of appointing bailiffs, collectors, sur- 
veyors, and other inferior officers. It gives a power 
of distraining for the arrearages of money assessed ; and 
the particular power to take and employ workmen, 
timber, &c. which I have already ^ stated at length. 

Then follow powers to make statutes and ordinanc^^ijll^nd 
to aw^ard writs and precepts to shcriffi^ baiiiii8,aii^||llm; 
to compel others to obey their orders ; to commmS the 
sheriffs to return before the commissioners such jurors 
as shtiU be expedient for inquiry; and to command 


(a) /. I. 

T t 2. 


all 
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1818* all other ministers and officers, as well within the liber- 
h D T ^ f without, to attend on the commissioners in and 

Newcastle about the execution of their commission. Then follows 
'*'• the oath, by which the commissioners bind themselves 
Clark. faithful execution of their duty. Let us consider 

what are the terms of that oath : — “ Ye shall swear, 
that you, to your cunning, wit, and power, shall truly 
and indifferently execute the aut^j^ority to you given 
by this commission of sewers, without any favor, 
affection, corruption, dread, or malice, to be Jbome to 
any manner of person or persons : and, as the case shall 
require, ye shall consent and cndeavoui* yourself for 
' your part, to the best of your knowledge and power, to 
the making of such wholesome, just, equal, and indifferent 
laws and ordinances as shall be made and devised by 
the most discreet and indifferent number of your fellows, 
being in commission with you, for the due redress, re- 
formation and amendment of all and every such things 
as are contained and specified in the said commission ; 
and the same laws and ordinances, to your cunning, wit, 
and power, cause to be put in due execution, without 
favour, meed, dread, malice, or affection, as God you 
help and all saints.” Not only by the form and con- 
struction of the commission itself, therefore, but by the 
oath which they are to take, the commissioners are 
faithfully to execute merely the authority which is given 
to them. It was not intended that they, in the exer- 
cise of this authority, having erected works, and those 
wo||||Aijping been pulled down, should be entitled to 
bri^: dW action like this. It appears clearly to me, that 
the power and authority to be exercised by them on 
behalf of the public, vests in them neither a property 
nor a possession, which, as a property or possession, 
can be taken as sufficient to maintain an action of 
trespass. 


It 
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It is agreed, that, if the erection in question be a bank, 
the injury is to the owner of the adjoining land; but, it 
is said, tliis is not a bank but a wall. Let us examine, 
then, the case of a wall as distinguished from the case 
of a bank. A wall is constructed of materials which do 
not form part of the soil, but which are brought from a 
distance, more or less, and put upon the soil ; and, 
in case it is a wall, and not a bank, it is the })ropcrty, 
not of the commissioners, but of those who are bound 
to repair it. There is not any thing, therefore, iii sub- 
stance, from the beginning to the end of theconunission, 
by which it ajjpears that the property, for any purpose, 
is vested in the commissioners themselves. 

It is then said that the commissioners have a power 
to take timber and other things belonging to any per- 
son, for the necessary purposes of constructing and 
repairing works. But, in such cases, the expence is 
borne by those who are liable. If the commissioners 
can sue in the character of Plaintiffs, they may be 
sued in the cliaracter of Defendants. Now what is 
provided when timber is taken ? If the commissioners 
take timber belonging to any persons, in order to con- 
struct works of any description upon the land of 
another, the owner of the timber is not to proceed 
against the commissioners ; he must proceed before the 
commissioners in court, for the purpose of obtaining his 
demand for^ the value of the timber. The price is not 
given by the commissioners individually, but it is given 
before fliein as a court of record, in which they ; are 
bound to act. The owner of the timber rec<§^(K^|^' 
damages expressly by a decree of the commissioners, 
they being the persons having the power of finally set- 
tling in all cases. 

But, it is said, that the commissioners have the power 
to employ workmen. They have that power, it is true, 
but their money is not the money which is paid for 

what 


1818. 
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1818* what is done. The woi'kmen may proceed to recover 

^ that which is due for the work and labour which they 
The Duke of , . , i i * 

Kkwcastle hired to do, before the commissioners in tneir 

courts. In no case, therefore, is a claim to be made 
Clark. them with respect to work and labour, or timber ; 

but, in every instance, the Plaintiff has to proceed in their 
court to recover before them. If there be in some one 
or more cases a power and authority to be exercised on 
the part of the public, those powers are not given to 
the justices of sewers as individuals, but in their public 
capacity ; and, as commissioners, they can do no act 
which goes to shew cither exclusive possession, or any 
possession of any description whatever. I think, there- 
fore, tliat in this case there must be a nonsuit. 

Pauk J. I should have been contented to have sim- 
ply expressed my concurrence in the opinion which 
my Lord Chief Justice has given, had it not been for 
the great importance of this question to the public. 
That, and the magnitude of the subject, perhaps, rc- ' 
quire me to say upon this occasion, more than I other- 
wise should have said. 

This is a civil action, and it is not probable, if it 
is ivell founded, that some authority for it should not 
have been discovered. No such authority, however, 
appears to liavc been found. It must be quite impossi- 
ble, I think, if any one reads what is to found in 
the act of parliament passed in the reign of Henry 8., 
and powers granted to the commissioner# under 
that^^^t ; and then consults that very learned read- 
ing (fh), which is much regarded as an authoritydn 
minster Hall^ not to be satisfied from every passage in 
that work, that no such action as this can be maintained. 
The tommission itself, undoubtedly, gives many powers, 

(«) Callif on SewerJ* 


and 
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and a considerable authority to the commissioners ; but 1818. 
every one must feel, that, in no part, is it stated, that of 

they are to have any sort of ownership, or any posses- N£W*astlb 
sion or property in the works whidi they may have to 
superintend and control. The commission at large 
contains almost every thing that can occur upon such a 
subject. It constitutes the commissioners a court^ and 
gives them every power incident to a court of oyer and 
terminer. They may compel obedience to their orders ; 

— they may command the sheriffs by their mandatory 
writs, to summon a jury of twelve men ibr the purpose 
of inquiry ; — they arc enabled to appoint ministerial 
officers ; — they may nominate a collector for the pur- 
pose of collecting money, and proper officers for hear- 
ing and taking an account of the receipts and payments. 

So that the commissioners themselves do not act mi- 
nisterially, but the officers whom they appoint. Again, 
the commissioners are empowered to arrest all waggons 
and so forth ; but the charges are not to be paid by 
the commissioners themselves, for the commission, still 
treating them as a court, directs that the charges are to 
be paid by such rates as they, by their ordinance, shall 
decree. The passage quoted by my brother J3es( from 
Callisy strikes me, as far as it makes against the argu- 
ment, in support of which it was cited, as almost de- 
cisive of the whole case. Callis draws a distinction 
between a wall and a bank ; as to the latter the owner- 
ship is not doubtful, but as to a wall the ownership is 
doubtful ; and, as a wall is not necessarily the property of 
the owner of the adjoining land, it is arguq^:^at it 
must be the property of the commissioners. S^|says, 

A wall doth differ in point of ownership from a bank, 
first, in respect to the materials the same is made of; 
for a bank is made ea: 50 / 0 , 8cc. ; but so is not a wall, 
for it is an artificial edifice, not of the materials arising 
out of the place where it standeth, but which be brought 
TT* ♦ and 



628 


CASES IN WCHAELMAS TERM 

1818. and built there, ad jn opria onera et costagia partis^^* -r 
/• not of the commissioners ; it is not built at their cost, -r? 

Newcastle so that the ownership and property of a wall doth 
appertain to him who is bound to repair the same, 
though his ground lie not next thereto, but, of a bank, 
the property and ownership is his whose grounds ad- 
join thereto.” The commissioners are not bound to 
repair the wall, they are to order it to be repaired ; but 
the party bound to repair, is the party who is tp pay 
the expellees of the reparations. This certainly show& 
that the property of a bank is in the owner of the ad- 
joining land, but that the property of a wall is in him 
who is bound to repair it, or, in other words, not in 
the commissioners. But my opinion does not rest upon 
that passage only, it will be found that the commis- 
sioners themselves are not liable, but that they are 
to make an order upon those who are liable; and, as 
to possession, there is no mention of it whatever. In 
Callis (a), under the title of ownership, I read, con- 
cerning the owner, that, The ownership of a bank, 
wall, or other defence, is a suflicient warrant to im- 
pose the charge of the repairs thereof upon him, with- 
out being tied thereto by prescription, as it appears 
in 8 jfiT. 7. fol. 5. and it stands with reason that every 
man should be bound to repair his own ; and the con- 
sideration is also moving, for that his grounds which lie 
nearest the waters are sooner subject to drowning, and 
if any increase be upon the small rivers, it falls to his 
share.” The ownership of a bank or wall then is not 
in the commissioners. The commissioners are to im- 
pose a charge for the repairs ; but they are not to im- 
pose a charge upon themselves. It is quite manifest, 
therefore, that the commissioners cannot have the pos- 
session. There is another passage which has been 


( a ) P, iij. 


adverted 
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advert^* to (a), where Callis shews, that, if the com- 
missioners think it necessary for the purpose of the 
works that certain things should be got, and that trees 
should be taken, they may appoint the officers to 
take so many trees of L S. at such a price, and “ /. S. 
hath remedy to come by his monies in this court — 
that is the court of the commissioners of sewers. Now 
did ever any body hear of the judge of a court deciding 
his own cause? But these commissioners are to decide 
and give a remedy to the party for the trees admitted 
to be taken under their authority, or at least by virtue 
of their authority, they tliemselves acting as judges. So 
also, it is expressly pointed out, in the passage which 
follbws, that the labourers and workmen are to recover 
their wages, not of the commissioners, but be/bf'e the 
commissioners. In order to save the expence of pro- 
ceedings at law, parlies are enabled to sue in their court, 
and before the commissioners of sewers, who may give 
immediate remedy. There is another passage, beginning 
at page 92, which is extremely strong; for it shews that, 
if new walls are to be erected, they are not to be erected 
by the commissioners, but by those owners of the levels 
who take the benefit of them, and, taking the benefit, are 
bound to repair and maintain them. The property, 
therefore, must be in them. 

The only further topic of which I shall take notice is 
the stat. of the 37 G. 3., which has been much relied 
upon by the bar ; but it seems to me that the Plaintiffs 
cannot at all intrench themselves in the 18th section. 
This statute may be described as an act for the preserv- 
ation bf the harbour of Mi/e ; and the legislatui^^^choos- 
ing to give to the lords, bailiffs, and jurats of Bmtneij 
M^arsli certain powers, gave them the powers contained 
in the act, joining then> with the commissioners of 


1818. 

Thi Duke of 
Newcastle 

V. 

Clark. 


sewers. But that statute does not extend the powers of 


{a') P.Jtly. 


the 
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1818. the commissioners of sewers; it only gives to the !o*rd8> 

-I bailiffs, and jurats of Rom7ieiJ Marsh a similar jurisdic- 

Tlie Vvke of . ^ i i . 

Newcastle tiop* So anxious w^as the legislature to guard against 

V* misconstruction, that it expressly provides that nothing 
Clark. therein contained should lessen or prejudice the general 
authority of the commissioners of sewers. The act w'as 
not framed for giving the commissioners of sewers any 
greater authority; but it was framed so, that a mucli 
greater authority should be given to the lords, bailiffs, 
and jtfrats of Romney Marsh than they had before, in 
case of the lands being endangered. 

Under all the circumstances of the case, therefore, 
there is no foundation for supposing that an action 
of this sort can be maintained ; and I think that to 
decide .in concurrence with what has been brought 
forward in argument for the Plaintiffs would be highly 
dangerous to their interests. The legislature never 
contemplattnl that the commissioners of sewers should 
have any other authority than that of guarding against 
any injury on the part of the public ; and, if any in- 
Juiy arose from the cutting down the dam in question, 
that remedy must be by indictment in the name of the 
king, and not by an action brought by the commis- 
sioners as individuals, for the wrong done. If the pro- 
ceeding by indictment had been adopted, it would have 
affordec)^ the opportunity of administering justice, by 
keeping fine impending over the party until the da- 
mage was duly repaired. Under these circumstances, 1 
am of opinion thet thii^ verdict cannot be allow'ed to 
stand^^ 

Burrougu J. This question is raised upon tlie 
general issue the Plaintiffs, therefore, must have the 
po^sesaion, or they cannot maintain this action. It is 
not necessary for me to state what is the case of 
commissioners of inclosure, because it must be re- 

8 membered 
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meiriberecl that they act ministerially. In many acts 
those commissioners interfere personally, and many 
things are carried on under their immediate direc- 
tion; and a question in such cases may be raised, 
whether they may not have a' constructive possession ; 
but that is not now to be decided : such a question can 
never be made a part of the present case. The case of 
Driver v. Simpson was so very peculiar in its nature, and 
depended so entirely upon particular circumstances, 
that the gentlemen who took the note of it did not think 
it worth reporting ; and, besides, it has no bearing upon 
the present question. My' Lord Chief Justice has truly 
observed that, as there has been no instance of such an 
action, it is a strong presumption, under the circum- 
stances of this case, that no such action could be main- 
tained. An act of parliament was made in the year 
1531, previously to which the commissioners of sewers 
had a regular jurisdiction of oyer and terminer, which 
they had been accustomed to have at all times. In 
this case, whether the Defendants are wrong doers or 
not, is not the question. The question is : against 
whom are they wrong doers? Are they wrong doers 
against the Plaintiffs ? Certainly not, unless the Plain- 
tiffs can be said to be personally in possession, or have 
a right to the property, in respect of which posses- 
sion follows; for without that they cannot maintain their 
action. They must either have the actual possession or 
the general property, which brings possession to them. 
Now, let utT look for a moment at the situation of the 
commissioners, and see whether, in any possit?l||^case, 
the possession can be in them. The comllissiSners 
arc clothed with no individual rights as a coUsequeiice 
of their office — they act m their official capadty 
only. Tliey are persons holding a court of record ; 
they act by their servants, and all they do is done 
under the sanction of the Court. How is the act 
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of parliament worded, under which they arc conjstituted 
commissioners ? It is in very strong terms : the com- 
missioners are said to be the king’s justices, ‘which shews 
very plainly what we are to understand by the com- 
mission. The business of the court is to be settled by 
six of the commissioners, three of whom must be of the 
quorum. They are justices, and arc to do those things 
which are pointed out ; but all still with reference to a 
court of oyer and terminer existing at all times. Let 
us look at the acts which the comnnssioners are to 
perform. They arc to survey the things under their 
care; arid when they come back froFn their survey, 
their proceedings are taken by the commissioners as a 
court. If they arc to survey, they are also to inquire 
by the oaths of honest and lawful men, who are to 
present what things are necessary to be done. Then 
the commissioners are to make a decree, and issue their 
orders, which they arc authorised to carry into eifect by 
their keepers, bailiffs, expenditors, and other officers, as 
ministers. They have duties assigned to them: but 
for what purpose ? For the safety, conservation, repar- 
ation, and reformation of the premises — all that is to 
l>e actually done is done by the machinery of the per- 
sons appointed by the commissioners. The commis- 
sioners are to hear the accounts of the collectors or 
other ministers as to receipts and payments: all this 
shews that, in their administration, the commissioners 
themselves form a court of justice, and that they carry 
their decrees into effect by means of their officers. 
NoW| I would ask if there has ever been an instance of 
an actiojriR)rought by any one against a judge of a court 
of record for any thing done in a judicial capacity? 
It is impossible. Never can such an action have existed. 
I remember very well the case of Miller y, Seare{a)f 


(«) a, fV, Bl. 1141 . 


which 
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which was an action brought against commissioners 
of bankrupts. There a distinction was made, that 
the commissioners of bankrupts had a ministerial au- 
thority, and did not form a court of record. Vari- 
ous distinctions had been drawn upon the subject; 
but that case put all questions to rest. Then it is 
said that the Plaintiffs are only commissioners of a 
particular district; but, look at the statute, and the 
answer is plain. The statute says, *1that by .reason 
of the outrageous flowing of the sea, it was necessary 
that commissions of sewers should be directed from 
time to time in all parts of the realm. They are 
not appointed for any particular district ; th% com- 
missions are issued because there is found great want 
of them, from the breaking and irruptions of the 
sea, by means of which the low lands are destroyed. 
Beyond all question these commissioners are invested 
with a great public authority. They are to be named, 
not in the ordinary way under an inclosure act, but by 
the Lord Chancellor and Lord Treasurer of England^ 
and the two Chief Justices for the time being, or by 
three of them, whereof the Lord Chancellor to be one. 
Under these circumstances, can it be contended, that 
the commissioners have the possession of these works. 
Is there any pretence for supposing that they can have 
such a possession as will maintain this action ? They 
are not in a capacity to have the possession, being a 
court of record. To what end should they have the 
possession, when every thing they do, is by the ma^nery 
of tiSose whom they appoint ? From the w'o^s the 
statute of Henry the Eighth, I have not the least doubt 
upon the question : and 1 am of opinion that this action 
cannot be maintained. 

Judgment of nonsuit. 
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The Court re- 
fused to grant 
a new trial in 
an action of 
trespass* on 
the ground of 
a variance be- 
tween the 
nisi prius re- 
cord and the 
issue delivered; 
the mistake 
being in the 
issue* and the 
record agree- 
ing with the 
declaration. 


Jones v. Tatham. 

^RESPASS for breaking and entering the close of 
the Plaintiff, for whom* at the tfial at the last 
Gloucester assizep, the jury found their verdict. 

Heywood Seijt., on a former day* obtained a rule 
rmi to set aside this verdict and have a new trial, on the 
groundt^ithat the nisi prius record described the locus 
in qikf at Cheltenham^ as abutting on the lands of 
William Fowlc7\ but the issue delivered, described the 
abuttal by mistake to be on the lands of William 
Fowles^ 

Best Serjt. submitted, that there was no ground tor 
the motion, because the declaration was right, and the 
record agi*eed with the declaration, the mistake being in 
the issue delivered. 

Het/KiDoodf in support of his rule, contended that as 
the trial had, was on a nisi p'ius record* which is not 
the copy of any record in court, there mulst be a new 
trial. 

Sed non allocatur s for the issue delivered is no record, 
and being incorrect, the Defendant need not have ac- 
cept^ it. The declaration was right, the issu# is a 
copy of ^tfie declaration, and on application to a judge, 
it would have been instantly corrected. 

Per curiam. Rule di|pharg(?d. {a) 


{a) NoU. Se® Doe dem, Cotterill y, fFyUe, % A, 
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PAnKEK V. Eastwood, 


Nov, 26, 


JJULLOCK Serjt., on a former day^iii this term, had in an action 
obtained a rule ni^i to change thts vcfiiie in this 
cause from Middlesex to Yorkshire or Lancaster^ on chancellor to 
an affidavit which stated, tliat a commission of bankrupt try the vali^ty 
had issued against the PiaintiifJ who afterwards petitioned 
that the commission might be superseded, and that \X}p rupt, it being 
Vice Chancellor, before whom the petition w^' made 
thereupon, directed, that, for the purpose of trying the without con- 
validity of the commission, the Plaintiff should bring an tradiction by 
action against his assignee, and that he should admit (the bankrupt,) 
possession of the Plaintiff’s effects ; that this action was who had laid 
accordingly brought, and the x^enne laid by the Plaintiff 
in Middlesex : that the Plaintiff, before the issuing of the that previ- 


commission, resided in Yorlishire^ and that all his busi- to the 
ness was transacted, and his effect# got in from persons comndssion ^ 
in that vicinity ; that the Plaintiff would have nothing the Plaintiff 
to prove, and that all the onus of proof would lie on the 
Defendant, whose witnesses resided in Yorkshire ; that that all hi 


the expences of their attending in Middlesex would be dealings had 
heavy, and that the costs would fall on the defendant, ronLIrVe^nd 
the estate of the bankrupt being under 200/. its vicinity, 

, and that all 

. the Defend- 

Vaughan Serjt. now shewed cause against the rule, ant’s witnesses 
and contended that the Plaintiff had a right to^|glain resided there, 
the venue in Middles€;i^^ on undertaking to givojpoaterial ^iff not having 

evidence there. Hensh^ v. S/^iley. (a) di‘?clo 8 ed by 

affidavit that 
^ he had any 

materi^ evidc^e to give in Middlesex^ the Court allowed the Defendant to change 
the venue to Mtneaster on payment of dlits. 


(a) I N, R, nc. 


DilXAS 






Parker 


Eastwood. 


GASES IN MICHAELMAS TERM 

Dallas C. J., (stopping HallocJcy who rose to sup- 
port his rule). The c^e of Hensha^ v. Rutley^ was 
pi^or to the J^ases subsel^^litly detcf mined in this court* 
If the Plaintiff Imd material evidence to give, he should 
have disclosed it by affidavit in answer to this , appli- 
cation. It is sworn without contradiction, that all the 
Defendant’s witnelses live in Yorkshire^ ^nd the Plaintiff 
does not swear that he has any witness at all. 

Park J. In the case of Holmes v. Wainwright («), 
the Court of King’s Bench changed the venue, on the 
application of the Defendant, on his agreeing to admit 
a partll^ular fact which existed in point of form in the 
original county in which the venue was laid, all the 
witnesses residing at a great distance from that county. 
The words of Lord Hlenhorougli in that case are, ‘‘ H^re 
all the witnesses live at a great distance, and the expence 
of bringing them up must be very great, and there is 
no convenience balancing on the other side.” I think 
the Defendant is entitled tp his rule. 

Burbough J. concurred. 

Per curiam. 

Rule absolute to lay the venue in Lancaster 
on payment of costs. 


{a) 3 East, 329 . 
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Ames and Others Milwaru. 


Nov, 47 # 


^^CTION on the case, for a fraudulent representation. The arbitrator, 

The arbitrator, to whom the case was referred, 

^ ^ ^ ^ action on the 

Stated in his aw’ard the following facts. The Plaintiffs case for a 

were distillers at Bmningham^ and the Defendant ^as a l^r^udulent re-^ 

maltster of the same place. Towards the end of 1815 the^circu^- ° 

and in the beginning of 1816, they had trusted William stances of y/. 

Bate<t who kept a public house in Birmingham^ ftmmUhartho 

divers quantities of malt, and had agreed to extend Defendant, 

his credit to 250/., to secure wdiich sum with interest the 

_ ^ _ , « , 1 object of the 

the Defendant took Bate s warrant ol attorney on the plaintiffs' en- 

20th January^ 1816 ; and between that time and the Sep* quiries, had 

tember following, delivered other quantities of malt, the^ma- 

which made up the 250 /. It was intended between terial facts of 

Bate and the Defendant, that Bate should be intrusted existence 
.... . 1 , , 1 , 1 oebts due 

with this amount at interest, and that he should for the by A, to him, 

future pay for one delivery of 56 bushels of malt under and of his 

another. On the 24 th February^ 1817, Bate^ besides 

the debt of 250/. was in arrear 32/. 4s. on account of attorney, and 

a further supply ; and on that day, he had at his request therefore 
1 , , o , , n , . he did not give 

56 bushels more of malt, the amount of the^price of a fair repre- 

which he promised to pay, as well as the 32/. 4s* after sentation of 

Whitsuntide fair, with which promise the Defendant was concerning 

contented. On the 24th March following, Bate ordered credit ; 

56 bushels more, which he at the same time paid Jor, 

although he 

did not mean to hold out any inducement to the Plaintiffs to trust A-y thereby 
misled the Plaintiffs, and created in them a false coniideitee in the circumstances of 
A, The arbitrator acquitted the Defendant of all collusion witii A,y and of all 
fraud at the tiine of making the representation, but feeling himself compelled by 
adjudged cases, which he mentioned, to decide that the knowledge of the falsehood 
of the thing asserted was in itself fraud and deceit, he awarded in favour of the 
Plaintiffs. The Court set aside the award, on the ground that the arbitrator had, on 
the face of It, acquitted the Defendant of fraud and deceit. 


VoL. VIII. 


(minus 
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1818. (minus 1 65 .) The account between the Defendant and 
^ Ames' ^ being in this state, (namely, the debt of 250Z. rest- 

V. ing on the security of the warrant of attorney, and a 

Milwahd. furtjier debt of about 63/. on his undertaking to pay 
after the next Whitsuntide fair,) the Plaintiffs, about 
three weeks before W/tits7zntide^ applied by their tra- 
veller ^to the defendant, to know the character and 
responsibility of Bate^ and the Defendant being in- 
formed by the traveller that Bate had given a reference 
to him, as to his (Bate^s) responsibility, and being asked 
what he thought of Bate, replied, “ he pays me very 
well and to another question, whether he would trust 
him with malt, he replied that he would. This com- 
munication passed in the street, where the Defendant 
and the Plaintiffs’ ti’aveller accidentally met. In con- 
sequence of what the Defendant there stated, the Plain- 
tiffs delivered to Bate a quantity of spirits to the amount 
of 50/. 18s. The Plaintiffs had previously credited 
Bate with two gallons of brandy, ordered of their same 
traveller, who admitted that he had often pressed Bate 
fori orders, considering his house well situated for bu- 
siness, and that knowing the family, he was anxious 
to do business with Bate: It was proved, however, that 
one of the Plaintiffs in person refused to trust Bate with 
this larger order without a reference. After Whitsun-- 
tide faii^ Bate failed to pay the Defendant according to 
his promise; and, in the second week after the fair. 
Bate having again applied to the Defendant for more 
malt on credit, he refused to trust him further, and 
very shortly afterwards entered up judgment on the 
warrant of attorney, and executed it against the goods 
of Bate.^ The execution was set aside by a commission 
of bankrupt founded on a previous act of bankruptcy. 
The arbitrator then stated, that he had been induced 
to state the facts, and also to give the grounds and 
reasons of his decision on account of the doubts and 
10 different 
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different opinions entertained by the judges respecting 
actions of this nature, and then proceeded as follows. 

My decision and award is, thftt the Defendant know- 
ing the object of the inquiries made of him on the part 
of the Plaintiffs, took upon himself to answer, but 
omitted to state the material facts of the debts which 
Bate owed to him, and that he held Bat^^ Iparrant 
of attorney for 250/., wherefore the Defendant did not 
give a fair representation of what he knew conpern- 
ing Bate\ credit, and which facts, if they had been 
stated, would have given a different colour to the 
transaction. In what the Defendant did say, I think 
he meant not to hold out any inducement to the Plain- 
tiffs to trust Bate^ but to confine his information to 
the questions asked, and inasmuch as he said concern- 
ing Bate^ he pays me very well,’^ he spoke truth 
with reference to the particular agreement between 
himself and Bate^ but as he never disclosed the terms 
of their dealings, and the security he held, he thereby 
misled the Plaintiffs, and created in them a false con- 
fidence in the circumstances of Bate, I acquit the De- 
fendant of all collusion with Bate, and of all preme- 
ditated fraud, with a view to benefit himself at the 
Plaintiffs’ expence, by subjecting their goods to his 
execution; and I acquit him of miy intention at the 
time of making this representation, of withdr^ing his 
credit from Baie^ but I am compelled by the authori- 
ties cited in the margin (a), to decide in this case, 
that the knowledge of the falsehood of the things as- 
serted is fraud and deceit, and that the assertion of 
the Defendant, that Bate paid him well, was not true 
in the obvious sense of the words; that the Dcfen- 

{a) Pasley v. Freeman^ 3 T, 1 East, 31%, Tappet, Lee, z Bos, 
R, 51. Hay craft v. Creasy, 55 * 367. 

% East 9a. Eyre v. Dunsford, 

Uu 2 


dant 
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dant was bound, if he answered at all, to state all he 
knew, and that he omitted to disclose important cir* 
cumstances directly within his own knowledge; and 
that the suppression of facts of such different import, 
and so material as those which the Defendant did not 
choose to communicate, is equally evidence of fraud 
and diKseit.” 4And he then awarded the sum of 50 /. 185 . 
to be paid by the Defendant to the Plaintiffs at a certain 
time and place in the award mentioned, &c. 

Copley Serjt., on a former day, had obtained a nile 
nhi to set aside this award, on the ground that the 
arbitrator had on the face of it mistaken the law of the 
cases referred to ; and that his adjudication was wrong, 
being in the teeth of his own opinion, acquitting the 
Defendant of fraud or an intention to deceive. And 


hens Serjt. shewed cause against the rule. Thougli 
the reasoning, as it appears in the award, may militate 
against the decision to which the arbitrator has come, 
yet if liis conclusion be correct, the Court will not 
enquire into the nature of the premises, by which he 
arrived at that conclusion. {Dallas C. J. This is an 
action founded on fraud and deceit ; the arbitrator ex- 
pressly says, I acquit the Defendant of fraud ; was there 
ever an instance where this action has been supported 
without circumstances of fraud on the part of the De- 
fendant?] The arbitrator indeed acquits the Defen- 
dant in one place, but he convicts him in another; he 
has been inconsistent and wavering in his opinion, but 
his last conclusion is in conviction of the Defendant. 
If there is a voluntary misleading, that is a fact from 
which the jury may draw the inference of fraud. 
There is no occasion to prove that the person repre- 
sents with a view to his own interest; if he has a 
1 7 different 
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different feeling in his own mind from that which he 1818. 
wishes to excite, or if he keeps back a circumstance '' / 

/ ... AWES^ff 

which would alter the impression which he seeks to 

give, that will be sufficient. In Hayerqft .Creasy j Milwarix 

the Defendant was himself the dupe of appearances. 

{Dallas G. J. Where a person misrepresents for the 
purposes of deception, the action is maini^iinable ; but, 
here, the Defendant is acquitted of fraudulent intent; 
his representation to the Plaintiff is a mere naked false- 
hood. If a jury had acquitted the Defendant of all 
fraud or wilful intention to mislead, but had found their 
verdict for the PlaintiflJ would such a verdict carry 
damages? Now the words of the arbitrator here are, 

I think he meant not to hold out any inducement 
to the Plaintiffs to trust Batel* Burrough J. The 
words of Mr. Justice he Blanc in Uaycraft v. Creasy^ 
are, ‘‘ By fraud, 1 understand an intention to deceive; 
whether it be from any expectation of advantage to the 
party himself, or from ill-will towards the other, is im- 
material.” In the case before the Court, the Defend- 
ant’s representation had the effect of inducing the Plain- 
tiffs to trust BatCy though it is expressly found that 
the Defendant did not mean it to ])roduce that effect,] 

The arbitrator says, that he is bound by the cases cited 
by him, to say, that this representation of the Defendant 
is a fraud; and tliough those cases make against his 
opinion, and his reason for his decision may be foolish, 
the Court will not on that account set aside his award, 
if he is right in his conclusion. 


Copleyy who rose to support the rule, was stopped by 
the Court. 


Dallas C. J. If this award be set aside, the Plain- 
tiffs will not be without their remedy. It is stated that 
the arbitrator has gone backwards and forwards in his 


Uu 3 


opinion. 
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1818. 



opinion, but that at last he is right : now I think that 
he was decidedly wrong. These actions ought not to 
be encouraged. I do not conceive that where, in sub- 
stance, a man answers fairly, and does not impart all 
he knows, it necessarily follows that he intended fraud. 
The ground of the action is fraud ; the words used in 
framing the count are, that the Defendant, intending to 
deceive and defraud the Plaintiffs, &c. did falsely, de- 
ceitfully, and fraudulently assert, &c. This the arbitra- 
tor expressly negatives. What then is fraud ? In the 
words of Mr. Justice Le Blanc^ it is “ an intention to 
deceive.” Now how is it possible to support an award 
against a Defendant, in an action of this kind, where 
he is acquitted of all intention to mislead, and of all 
premeditated fraud ? 


Park J. In Parley v. Freeman great objections were 
made to this action, the novelty of which is within all 
our recollections. Mr. Justice Le Blands opinion in 
Haycraft v. Creasy^ gave universal satisfaction. The 
conclusion to which the arbitrator has come in this 
case, is quite absurd. He says, I think he is innocent, 
and then awards against him. 

Burrough J. This action could not be maintained 
without such evidence as would induce the jury to find 
fraud ; and that the arbitrator has negatived. 

Rule absolute. 
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Jackson v. Lady Chambers and Ames. Nov. 28. 


AN action of trespass had been brought by the Trespass 
Plaintiff against the Defendants. Ames suffered - 

judgment to go by default, and a writ of inquiry was one sufTered 


executed against him thereon in lri7itty 181(> j 

„ , default, and a 

whereupon the Plaintiti entered a nolle ])roscqui as to of inquiry 

Lady Chambers, executed 

against him. 


The PlaintilT 

Onslonso^ Serjt., on a former day, had obtained a rule entered a 

nisi for the Plaintifli to pay to Lady Chambers her costs, prosequi 

^ as to the 

under stat. 8 Eliz, c, 2. 5 . 2. relying on the case of other, who. 


Cooper V. Tiflin (a). a lapse 

ol two years, 
was held to 

Vaughan^ Serjt. now shewed cause. Tvvo years have be entitled to 
elapsed since the point of time when the application 
might have been made, and it now comes too late. In c, 2 . 

Coopery, Tiffiii^ there was only one Defendant: but, in 
Harewood v. Mallhews {b), one of two Defendants pleaded 
his bankruptcy to an action of assumpsit against both, 
and, as to him, the Plaintiff entered a nolle prosequi ; but 
proceeded to trial, and gained a verdict against the other, 
w'ho had pleaded the general issue. There the Court held 


that the former Defendant was not entitled to costs. 


Dallas C. J. (Stopping Onslm^ who rose to support 
his rule.) How, Brother Vaughan^ can that case be 
made to apply to the present? The information, on 


{a) 3 T,R,sii. 


(h) 2 Tiddj 724., 6t]i edit. 

U u 4 which 
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18 IS. vvliich the Plaintiff entered his nolle prosequi in Matthews 
V, Hurewoody canie from the Defendant himself, who 
Jawson pieajgj }ijg bankruptcy, a fact of wliich the Plaintiff 
Lady Cham- could not be supposed to be cognizant without such 
BERs. infomiation. But, here, the Plaintiff makes Lady 

Chambers a co-defendant, and by the course which he 
adopts, virtually acknowledges that she was not guilty 
of the trespass with which . he has charged her ; a fact 
which must be taken to have lain within his own know- 
ledge; 


Per Curiimu 


Rule absolute. 


Nov, 


Watkins v . Woolley. 


Where the 
declaration 
filed in the 
office before 
the Defend- 
ant's ap- 
pearance, 
w'as indorsed 
as filed con- 
ditionally, and 
the notice 
served on the 
Defendant 
was of a de- 
claration gene- 
rally, the 
Court refused 
to set aside the 
proceeding for 
irregularity. 


^^HE notice of declaration served on tlie Defendant 
in this case was to appear and plead in four days. 
In the office the declaration was indorsed as filed con- 
ditionally. 

Vaughan ^Serjt. on a Ibriuer day had obtained a rule 
nisi to set aside the proceedings for irregularity, on the 
ground that the notice served was a notice of declaration 
in chief, and not dc bene esse^ and that, being before 
appearance, the Defendant might treat it as a nullity, 
and was not bound to plead. And now 

Lens Serjt., shewed cause, and contended that the 
notice served, being of a declaration generally, the 
Defendant was bound to have searched the oflSce, 
where he might have seen that the proceeding Avas 
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regular, and he cited Co7't v. Jacques (a), as in point ; 
and referred to the case of Chanklin viJ* Anson (6). 

Vaughan, in support of his rule, contended th^the 
Defendant was not called on to take the declare tibyout 
of the office, and so to waive the advantage which the 
irregularity of the Plaintiff ought to give him ; but that he 
had a right to stand on his notice, whicli in effect called 
on him to come into court, and plead before an appear- 
ance had been entered. 

Dallas C. J. In this case the notice served was of 
a declaration generally, and I am of opinion, that it 
lay oil the Defendant to enquire whether it was a 
declaration filed conditionally. An enquiry at the office 
would have shewn him that the proceeding was regular. 
The facts of the case of Cort v. Jacques, are similar to 
^%ose of the present case, and 1 am of opinion that this 
rule must be discharged. 

Per Curiam, Rule discharged. 

(«) 8 T, R. 77. (^) Barnes, 298. 3CI edit. 


Shaw, Demandant ; Spence, Tenant ; Hunt, aw. 28. 
Vouchee. 

IT appeared on affidavit, that the vouchee in this The Court 

recovery, which was suffered at bar in Trinity term, not alter 
^ o ^ t^at which IS 

57 u. 3. was commonly known by the name or James 

the parly. 

Therefore, where the vouchee in a recovery had signed his name to the deed to 
make a tenant to the praecipe, the Court refused to amend by allowing the insertion 
of an additional baptismal name. 



Hunt, 
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Shaw and 
Others. 


Hunt ; and that he had so signed his name to the deed 
to make a tenant the pracipe. On the back of the 
deed was an indorsement^ stating, that though the 
voudiee was called by the name of James Hunt^ his 
nam^was James Jldward Hunt, which last was his bap- 
tismal name; and 

Blosset Serjt., now moved to amend this recovery, by 
inserting the word Edward, between the words James 
Hunt, * He cited, Chapham v. Bacon {a). Mayre de- 
mandant, Coulthard tenant, Goodwin, vouchee {h). Lord, 
demandant, Biscoe tenant; Ayles, vouchee (r), relying 
mainly on the case of O^Brien, vouchee (d) where the 
Court gave leave to amend the warrant of attorney, by 
inserting the word Glanville, between the words Lancelot 
OBrien, on an affidavit of the vouchee, that he added 
this name, upon the authority of an old family Bible, in 
which it was inserted soon after his baptism. 

Dallas C. J. It ought to be distinctly understood, 
that the Court will in no case alter that which is the 
deed of the party. This was laid down upon the fullest 
consideration, in two cases in 6th Taunton {c): and we 
decided on the same ground yesterday. 

Burrough J. I think the recovery stands much 
better as it is. If the vouchee is known by the name of 
James Hunt, I do not see that there is any difficulty. 
But if the recovery and the deed which now agree, be 
made at variance by the insertion of this name, it ap- 
pears to me that a difficulty may be created. 

Blosset then withdrew his motion. 


{a) Pig, on Recov. ijo, Forster, Tenant; Barry Bolton 

{b) %W,BL\%2 ,q, and Wife, Vouchees, Ante, vi. 

(e) Barnes, 24. 373. Fox, Demandant; Bern- 

d'^ Ante, \\r. bonv. Tenant; Earl Gower and 

e) Forster, Demandant; Others, Vouchees, Knle, yu bsi. 
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Doe, on the demise of Spencer and Othe#, v. ^ov. aS. 
Want and Another. 


J/^ AUGHAN Seijt., on a former day, had obtained a 
rule nisi for entering up judgment, as in case of a 
nonsuit, for not proceeding to trial pursuant to notice, 
on affidavits intituled as above. 

Lens Serjt., now shewed cause, and contended that Uie 
application could not be supported on affidavits so inti- 
tuled. The Christian and surnames of the Defendants 


An affidavit, 
intituled A, 
against B, and 
another^ is 
bad ; for the 
Defendants 
should be de- 
scribed by 
their Christian 
names and 
surnames. 


should have been inserted. Fores v. Diemar (a?). If an 
affidavit be filed without title, the Court cannot take 
notice of it, though the adverse party be willing to 
waive the objection. Owen v. Hurd {b). 


Vaughan^ in support of his rule, contended that the 
affidavits were sufficiently intituled. 

The Court discharged the rule with costs. 


Vaughan then urged as another ground, that Phillips 
the other defendant was dead. Sed non allocatur. 


(a) yT.R.66i. 


(&) z T. R, 643- 
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Tayiior, Assignee of M‘Michael, a Bankrupt, 
V. Robinson and Another* 

The Defend- '^ROVER for Quebec staves. One count of the de- 
15th claration laid the property in the bankrupt before 

as brokers of his bankruptcy ; the other laid the property in the 
Jlf.,purcha8ed, 

as his assignee. Plea not guilty. On the 
by his advice, ^ 11 

and on his ac- trial before Bayley J., at the last Lancaster summer 
count, goods assizes, the following facts were proved. The bankrupt 
was a merchant resident at Bristol; the 
with them that Defendants were employed as his brokers and factors, 
the goods jjj making purchases for him at LiverpooL the place of 

should remain ° ^ j n , • 1 u . 

on the premises their residence, and had sold him goods on their own 

of the latter account. On the I bih October^ 1817, the Defendants, 

^ent°freeT°and advice from M^MicJiaely purchased of Dtmcan and 

that M.i after ’Fletcher at Liverpool^ a large quantity of Quebec staves 

for and at the time of purchase, they stipulated 

the room they with Duncan and Fletcher that the staves should remain 

should occupy, jjj yj^^d of the latter, free of rent for one month 

removal. The ^kc day of sale, and that after that period. 


invoice was M^Michael should pay a penny per square yard per 
for the room they should occupy, until removed. 
7th to the The invoice was made out to “ Mr. M^Michacl^ per 
iith iVoww- Messrs, llobinson: Bought of Duncan and Fletcher 
fendants ship- Previously to this time M^Michael had become indebted 

ped part of to the Defendants for goods sold by them to him on 
the goods by 
order of Af., 

who directed that the residue should be left on the premises of D, and Co. till fur- 
ther orders from him. The Defendants soon afterwards were requested by D. and Co. 
to remove the residue of the goods, but the Defendants did not then comply with 
that request. A docket was struck against Af. on the 6th December ; and on the 
9th and loth of that month the Defendants, without any order from Af., removed 
part of the residue to their own premises. On the loth a commission of bankrupt 
issued against M, : the Court held that the Defendants had no possession on which 
to found their claim, aii brokers, to a lien on the goods so purchased. 

their 
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tlieir own account. On the 25th Odpher^ the Defend- 
ants received from Michael a ban^r’s bill for 900Z. at 
30 days’ date, payable to his order, and indorsed by him 
to the Defendants. The Defendants immediately in- 
dorsed and paid it over to Duncan and Fletcher^ in part 
payment for the staves, and promised, in conversation with 
Duncan and Fletcher^ to pay to them the residue, and such 
yard rent as should be due under the stipulation, on their 
removal. From the 7th to the 11th of November^ the 
Defendants shipped for Bristol about one-half of the 
staves, by order of Michael^ who directed that the 
residue should not be shipped without his further orders, 
and the residue, therefore, remained in the yard of Duncan 
and Fletcher. Subsequently to the last shipment, the 
Defendants received no further orders from M^Michael 
concerning the staves ; but about the end of Navembet'^ 
they were pressed by Dmcan and Fletcher to remove 
their staves, as Duncan and Co. wanted the yard 
room. On the 6th December^ a docket was struck 
against M^Michael. On the 9th, the Defendants, with- 
out any order from him, applied to Duncan and Fletcher 
for the residue of the staves, and on that and the fol- 
lowing day, removed more than one-half of the residue, 
worth about 350/., and placed them on their own 
premises. On the 10th, (the day on which the De- 
fendants removed the last lot,) a commission was issued 
against M^Michael^ founded on acts of bankruptcy, 
committed in the preceding months of October and 
Ncfoentber. For the Defendants it was contended, that 
they had such a possession of the staves as gave them a 
lien for their general balance. Bayley J. was of opi- 
nion, that the possession was in M^Michaely and not in 
the Defendants, and of that opinion were the jury, 
who found a verdict for the Plaintiff^ with leave by the 
learned Judge to the Defendants to move to set it aside. 
Accordingly, 


1318. 

Taylor 


V, 

Robinson* 


Hullock 
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TAyj:x>R 


V. 

R0BIN.SON. 


Hzdlock Serjt., on a former day, had obtained a rule 
nisi to set aside t^ verdict, and enter a nonsuit, con- 
tending that actual possessiqn was not the necessary 
foundation of lien. And he cited Man v. Shiffiier (a\ 
and Godin v. The London Assurance Company (6). And 
now 


Copley Serjt., shewed cause against the rule, and con- 
tended, that the Plaintiff was entitled W recover, the 
Defendants never having had actual posUssion of the 
staves until after the bankruptcy, and actual possession 
being necessary to give to brokers and factors a lien for 
their general balance* Kinloch v. Craig {c). 

Htdloclc^ in support of his rule. The Defendants, 
before and at the time of the bankruptcy, had a suffi- 
cient possession on which to found their lien for a 
general balance. In Kinloch v. Craigs the decision was 
on a stoppage in transitu, and did not affect the ques- 
tion as to the supposed necessity of actual possession. 
These Defendants were responsible to Duncan and Co., 
and to the orders of the Defendants alone were the 
staves shipped. Duncan and Co. never looked to the 
orders of MMichael^ but to those of the Defendants, 
with whom the contract was made, who promised pay- 
ment of the residue of the price, and who were to have 
the power of keeping the staves for one month, rent 
free, on the premises of Duncan and Co., where they 
were as much in the possession of the Defendants as if 
they had been in their own warehouses. 

Dali.as C. J. It is not necessary, in my view of 
this case, to enter into any distinction between actual 
and constructive possession. It has, however, been 

(a) %£astts^ 3 » (^) (c) 3 T. g, 119. 783. 

contended 
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contended tliat it is not necessary thjtf the broker who 1818. 

claims a lien for his general balance should have an 

« • Taylor 

actual possession of the goods on which he claims such 

lien, a constructive possession bring sufficient. Now it Robinson. 
appears to me, that a mere review of the facts of this 
case will be decisive of the present question. The c6n- 
tract was entered into with Duncan and Co. by the 
fendants as brokers for M^Michael^ and the invoice was 
made oiit to Mm. The staves, after the purchase^ were 
to remain on^the premises of Duncan and Co. for one 
month, rent free, and after the expiration of that time^ 

M^Michael was to pay rent at an agreed rate until their 
removal. Can it be contended, that, after the expira- 
tion of the month. Demean and Co. could have sued the 
Defendants for rent with any probability of ^juccess ? 

If the staves had been destroyed by fire, would the loss 
have fallen on the Defendants or on W^Michael? On 
the latter undoubtedly : the possession was uniformly 
in him. It never has been contended that the’ Defen- 
dants had an authorized manual possession of these 
goods; they formed a mere channel for orders, exer- 
cising no dominion whatever over the goods, except at 
the direction of M^MicJiael^ until the last unauthorized 
removal of the staves. Were t;he first shipments to 
Bristol made in consequence of orders emanating from 
the Defendants ? Quite the contrary : they were made 
in consequence of direct orders from M^Michaely who, at 
the same time, expressly directed the Defendants not to 
remove the residue without his further orders. The 
possession was clearly in M^Michael when he gave his 
orders to the Defendants to make the ahipment for 
Bristol ; and I am of opinion, that nothing was sub- 
sequently done which made any alteration in that 
possession. 


Park 
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Park J, I am of the same opinion. I never re- 
member to have met with a ca^e more destitute of facts 
to authorize the supposition, that the possession was in 
the factor. The contract was made by the Defendants 
for M^Michael^ who throughout was held up to Duncan 
and Co. as the vendee. Nor do tliey attempt the re- 
moval of the goods from the yard of tlie vendors, or take 
upon themselves in any way to dispose of them, ex- 
cepting under the direction of \t Michael, until the last 
unauthorized elTort which was made after the docket 
Inid been struck. I was of couiisei in the case of Mail 
V. Skiff Her, which, in my opinion, has no bearing ou 
this case. For what were the facts of Mau v. Shiffni f ^ 
Tliere Atherton and Astle^ were mitldle men, the De- 
fendants, were their agents, and the opinion of the Court 
w^asnot founded on any right wliicii the Defendants had 
to retain the |)olicy from tlie Flainliiji on the groimd of 
their having a lien on it to satisfy their claim on Aiherton 
and Asileif, but on the ground that the Defendants were 
servants ol Atherton and Astlejj, who were entitled to 
hold the policy as against the Plaintiiii who claimed 
from Heath the consignor, until their claim on Heath 
was satisfied, on the score of their general balance. 
There is no ground whatev(‘r for the claim of these 
Defendants. Duncan and Co. are even oblif^ed to urge 
the removal of the goods, but the Dclendiints, iuiviug 
no order from M^Michacl, leave tliem oi; the pi emises 
of Duncan and Co. It is but lair to suppose, that, if 
the right of possession had been in the Defendants, they 
would liuve removed the goods, without w-aiting for such 
pressing messages from Dimcan and Co.; for an early 
removal of tlic goods in question to tbeir own [)rcmises 
would have been of importance to tliem, had they, at an 
early period of the transaction, contemplated the claim 
which they now" set up. 


Bljirough 
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Bukrougm X It is who claim 

a lien, to prove theit possession of the property on wbitli 
the lien is claimed. Possession is matter of fact; and 
the jury, in this case, have found that the possession 
was not in the Defendants, hut in M^MichacL In 
order to disturb that verdict, it must be shewn to the 
Court, that the jury have done wrong; now I am ol 
opinion that they have formed a periectly riglu ctm- 
elusion. Is there any evidence IVom the beginning lo 
the end of thio case, to shew that the possession ever 
passed from ]\P Michael^ to the Defendants; or ihat they 
themselves ijavc dojie any act to siicw that tluy had a 
possession in goenb in (jucstion? I am of opinion 
ti at tlicre is not tlu- sliglucst ground lor the claim of 
the Dcrendant^, rtud that the Plaintiff i> entitled to 
recover. ^ 





TaVLok 


KomN\soN» 


Rule discharged. 


Dowsr, K 


av I'JiAKO 


y^SSll MPsi r by the l*lai)itill, who was a tiiriner of 'flir DL-haul- 

thc nosld, r.se dnry Ibr the counties ol’ Jjincahi^ aiit, hemg li- 
^ ' ernsed t(» let 

J ^ and \ i)t f }!i^ against the lleiendant., who post lior.sefi^ 

was landlord of the Globe Inn at Slen/brd^ and licensed agreed witli 

l/> let horses to travel post, for duties alleged to have 

weekly news- 
paper to convey the same on Friday in ever)^ week from S, to where he 
delivered the same for a weekly payment. The paper was eonveyed by the De> 
fendant or hie boy, generally on horseback, and sometimes in a one-horse chaise ; 
and ;he Defendant w.as in the habit at such times of carrying parcels for hire from 
N» S, to £. Sometimes he c.arried a passenger ; but in that case he paid the post- 
horse duty. In an action of assumpsit by the farmer of the post-horse duties, for 
duties alleged tc> have been incurred by him in executing this contract, the Court 
held that there was no letting to hire for the purpose of travelling to bring the De- 
fendant within the lial)illty created by stats, Z5 G. 3. c. 51., or .^14 G. 3. c» 98, sch, 

VoL. VIII. X X been 
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SVEKAHD. 


been incurred by him in executing a contract which he 
had made with the proprietor of the Stamfotd Mercury, 
for tlie conveyance of that paper weekly from Sleaford to 
Lincoln* 

The declaration stated that the Defendant was in- 
debted to the Plaintiff as farmer of the post-horse duties 
ill and for the county of Lincoln^ for certain duties 
due from the Defendant to the Plaiiitid^ its farmer as 
aforesaid, in respect of divers horses, marcs, and geld- 
ings, b}^ the Defendant, let to hire by the mile, to be 
used in travelling in Great Brilainy and for divers horses, 
&c., by liiin let to hire by the stage, to be used in 
travelling, and used in travelling in Great Britain ; and 
also for divers horses, &c., let to hire for a less period 
than days, for drawing, and used in drawing, on 
public roads in Great Britahiy carriages used for travel- 
ling post or otlierwisc ; and also for divers horses, &c, 
let to hire by the Defendant for a day, or less period 
of time, for drawing, and used for drawing on public 
roads in Great Britain* There were two other more 
general counts, stating that the Defendant was indebted 
to the Plaintiff as aforesaid, for horses let to hire to be 
used in travelling post, &c., and the money counts. 
Plea, non assumpsit. At the trial before Richards C. B. 
at the last Lincoln assizes, the following admissions were 
read in evidence : 


Messrs, ISewcomby o^Stamfbrdy were the proprietors and 
publishers of the Stamford Meraa'y weekly newspaper; 
and the Defendant, (who was licensed to let post-horses), 
agreed with Messrs. Newcomb^ to convey, and did 
convev such paper, on Friday in each week, from New 
Sieeford to Lincohiy for them ; and delivered the same at 
Lincoln for twelve shillings per week. The paper was 
carried on Friday^ weekly, by the Defendant or ln*s boy, 
from New Sleaford to Lincoln^ generally on horseback, 
and occasionally in a single horse chaise. The De- 
17 fendant 
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fendant did not retuni horse or chaise in his 

weekly Account of post-horses to the stamp-olfice, (he 
the Defendant conceiving tlie same not within the oper- 
ation of the acts relating to post-horses,) except in 
those cases, where, in his weekly journies, lie carried 
a passenger, on which occasion he paid the duty. 
The Defendant also, in his said journies from Arte 
Sleaford to Lincoln^ carried parcels for hire i’or persons 
when they applied to him for that purpose. It was con- 
tended for the toefendant, that these facts did not bring 
him within the liability to the post-horse duties, and 
Richards C. B. luiving expressed himself to be of that 
opinion, the jury found a verdict for the Defendant. 




% 

1818. 

Dowse 


EVERARDi 


Vaughan Serjt. on a former day had obtainedva rule 
nisi to set aside this verdict, and have a new trial on 
the ground of the niis-direction. 

Lens Serjt. now shewed cause, and contended that 
this use of the horse or carriage in carrying the papers, 
could not be considered as a travelling in Great Britain 
under the 44? G. c. sched^ B. {a) [Buinioi (;a J. 
To bring a horse or cjirriage within the statute, there 

must 


(a) The 44 G. 3. t. 98. en- 
acts that the duties inserted in 
the schedule shall be raised ; and 
the following duties are inserted 
in schedule B. : ^ </. 

Horse, mare, or gelding, 
hired by the mile or stage, 
to be used in travelling in 
Great Britain, for every 
mile such horse, mare, or 
gelding shall be hired to 
travel - - - 1 i < 

Horse, mare, or gelding, 
hired for a less period ot 
time than twentv-eight 

X X 2 


successive days, for draw- d, 
ing on any public road 
any coach or other car- 
riage used in travelling 
post or otherwise, by 
whatsoever name such car- 
riage now is or may here- 
after be called or known, 

(if the distance at the 
time of hiring such horse, 
mare, or gelding, shall be 
ascertained,) for every such 
mile, such horse, mare, or 
gelding shall be hired to 
travel • - " 

Hone, 



656 


CASES IN MICHAELMAS TERM 


1818 . 

Dowse 


V. 

Everari>. 


must be a letting to hire for travelling]. This Defend- 
ant c;ai\^ot be said to let his horse to hire: he carries 
the paper himself, and shall it be said, that he lets the 
horse to hire to himself? Nor can this be considered such 
a travelling as will bring the Defendant within the statute 
25G.3. c. 5L, and render him liable to the duty for 
letting his horse to hire. To bring a case within the acts, 
there must not only be a travelling, but a contract with 
reference to a horse or carriage; but here there is 
only a contract to carry papers. In the event, the 
Defendant does, indeed, use a gig, because the papers 
are heavy. A common carrier, who travels to convey 
goods, would not come under the statute. In Smz//i v. 
Moss (fl), the letting to hire of a hearse and four horses 
for the conveyance of a corpse from Yor^ to Brecon for 
buriaf, for a specific sum, and not after a rate per mile, 
was holden not to render the proprietor liable to the 
post-horse duty. There can be no pretence for saying 
that the Defendant was travelling with a horse let to 
hire. 


Vaughan^ in support of the rule. The Plaintilf is 
entitled to recover. The admissions, when viewed with 
reference to the stat. 25 G. 3. r. 51.(5), and the stat. 

44 G. 3. 


Hone, mare, or gelding, so </. 
hired as last above-men- 
tidned, in any case where 
the distance shall not, at 
the time of such hiring, be 
ascertained, for each day 
for which such horse, 
mare, or gelding shall be 
80 hired *- - - 

(n) 3 M* ^ 5 . 15 . Note* 
The twenty-third sect, of ’statt^- 
sy G* r.59., the duties are 
not to attach on horses drawing 


fish, or hackney chariots ; but 
are to attach on those drawing 
hearses in the same manner as 
those hired for drawing mourning 
coaches or other carriages. 

(b) By which it is enacted, in 
section four, “ That every post- 
master, innkeeper, or other per- 
son in Great BritatUf who shall 
let to hire any horse for the pur- 
pose of travelling post by the 
Hide, or from stage to stage ; or 
being a person usually letting 
horses 
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44 G. S. c, 98. 5. 12., will be found to come within the 1818. 
range of liability to the post-horse duty. In ^ic first 
mentioned act, a duty of three half-pence is imposed for 
every horse, &c., hired by the mile or stage, to be used in Eveuard. 
travelling post in Great Britain* la the last mimed act, 
the word ^‘post” is, as it were, studiously omitted, to make 
the operation of the act as general as {lossible. It would 
be a subject for conskleration, whetlier this Defendant 
would not come under the first act, for what shall be 
considered as a travelling post is vexaia qmestio. tord 
KenipUn in The King v. Webber (a), held that the carry- 
ing of a letter by express, was a travelling post, and 
the court there decided, that one who lets a horse to 
hire to carry a private express, must take out a licence 
under the fourth section of the stat. 25G. 3^, ^. 51. 

There is not a very wide difibrence between tha^ case, 


horses to hire, shall let to hire 
l or 9 (lay or any less period of 
time, any horse for drawing any 
coach or other carriage used in 
travelling post or otherwise, by 
whatsoever name such carriages 
now are, or hereafter may be 
called or known, for or in re- 
spect whereof any rates or duties, 
now or heretofore under the ma- 
nagement of the commissioners 
of excise, are or have been made 
payable by any statute or statutes 
now in force, shall yield and pay 
annually unto his majesty, his 
heirs and successors, the sum of 
jj. for a licence for that pur- 
pose.” And, “ That for and in 
respect of every horse hired by 
the mile or stage, to be used in 
travelling post in Great Britain^ 
there shall be charged a duty of i 
i ^</. for every mile such horse 
shall be hired to travel post ; 
and that for and in respect of 

X 


every horse hired for a day or 
any less period of time for draw^ 
ing on any public road any coach 
or other carriage used in travel- 
ling post or otherwise, by what- 
soever name such carriages now, 
or hereafter may be called or 
known, for or in respect whereof 
any rates or duties, now or here- 
after under the management of 
the commissioners of excise, arc 
or have been made payable by 
any statute or statutes now in 
force, there shall be charged, if 
the distance shall be then ascer- 
tained, the sum of per 

mile ; and if the distance shall 
not then be ascertained, there 
shall be charged the sum of 
ij. ^d. for and Ik respect of each 
horse so hired ; such duty to be 
^trpaid by the person or person? by 
whom such horse shall be so 
hired.” 

(a) 3 2 ’. R. ;a 


and 
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and the case before the court ; for here the papers are 
to be sent within a given time. In Hanley v. Cubher^ 
ley person applied to the Defendant, who kept a 
public house at Perihshorc^ but was not licensed to let 
out horses for hire, to let him have a horse the next 
day, to go to Worcester and back again. The party 
rode the horse to Worcester and back, and paid 5s, to 
the Defendant, who was held to be within the stat. 
44 G. 3. c. 98. schedule A, By the word ‘‘ travelling,” 
(the narrowed expression in the stat. 44 G. 3., the word 
post,” having been purposely dropped in schedule 
J5., as was observed by Lord Ellenhorottgh in the last 
cited case), as used in the act, is to be understood any 
labour performed by horses, &c., for the purpose of 
progr^s upon the road, and the words hired for 
drawing on any public road, any coach, &c., used in 
travelling post, or otlienviscy^ which words are to be 
found in each of the acts, embrace every species of 
labour which a horse can perform on a road. The only 
two exceptions which are given by the stat. 57 G. 3., 
are in favour of horses drawing fjsh-carts, or carriages 
licensed by the commissioners of hackney coaches; and 
it is to be intended, that, in every other case, every horse 
travelling in Great Britain for hire, is liable to the post- 
horse duty. 


Dallas C. J. I'his action is brought l)y the fanner 
of the post-horse duties, on the ground that the De- 
fendant has let to hire a horse for the purpose of travel- 
ling. I do not now enquire as to the definition of the 
word, “ travelling ;” it is not necessary to make that 
enquiry ; for the question at present before us for de- 
termination is; Has there been a letting to hire for 
the purpose of travelling ? Let us see how the decla- 




ration 
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ration is framed. It alleges a lettiug to hire by the De- 
fendant; now, whether for travelling or not for travel- 
ling, it is absolutely necessary that there sholld have 
been a letting to hire, in order to bring the case within 
the declaration. The Defendant appears to me to be 
in the situation of a common carrier ; I see niy brother 
Vaughan dissents; but he is represented to be in the 
habit of going from one place to another, carrying 
parcels for hire, for those persons who choose to employ 
him for that purpose : it is so stated in the Lord €liief 
Baron’s report. Here, there is no letting of a horse 
and carriage to his employers; it is no part of the De- 
fendant’s contract that he should take the papers by the 
carriage ; sometimes he takes them on horseback, some- 
times in his gig, but there is nothing in fiis contract 
which binds him to do either; he might Iiave carried 
them on foot. I am, iherel’ore, of opinion, that the Lord 
Chief Baron was right, and that this rule must be dis- 
charged. 

Park J. 1 am oF the siimc opinion. There is no 
doubt, that in Hanley v. Ctibberlaj^ the retaining llie 
word “ post,” in schedule A. of the 44 G» was 
considered to have been a mere slip, and I agree with 
Lord Ellenboroughy in thinking that the word was pur- 
posely omitted in schedule B, But, in Hanley v. Cub- 
bcrlcy^ the decision was, that the letting a horse to hire, 
to go a stage and back again within the day, was a 
letting to hirie, and the person who let the horse was 
required to take out a licence under schedule A, of the 
statute. Ill this case, we may drop all inquiry as to the 
definition of the word “travelling;” for, to support this 
action, there must have been a letting to ^ire ; now can 
any one be said to let to liire to himself ? One part of the 
argument for the Plaintiir would go the length of esta- 
blishing, that, if a man licensed to let post-horses should 
X X 4 take 



600 


CASES IN MICHAELMAS TERM 


1818. 

Dowsk 


V. 

Everard. 


take one of them and use it himself, in case of the 
ness of any of his family, to procure immediate medical 
assistance, such a person would be liable to the post- 
horse duty. 


Burrough J. Of the same opinion. 

Rule dischargedn 


In the Matter of Sambrook Burgess. 


A bill of ex- 
change, drawn 
by A. for 
<j8/. iij., was 
dishonoured, 
and duly pro- 
tested. A. 
afterwards be- 
came bank- 
rupt, and the 
interest on the 
bill amounted 
to i/. lyj. at 
the time of 
the issuing of 
the commis- 
sion : Held, 
that this in- 
terest could 
not be added 
to the princi- 
pal so as to 
form a good 
and sulficieiit 
petitioning 
creditor’s debt 
on which to 
found the 
fommission of 
bankrupt 
against 


CA^E, of which the following is the substance, was 
scht for the opinion of this court by order of the 
Lord Chancellor. 

On the 2GtIi August, 1816, a commission of bankrupt 
issued against Sambrook Burgess, on the petition of 
Daniel Cropper, and the act of bankruptcy on which 
the commission was founded was committed on the 2Sd 
August, 1816. The debt, in respect of which Daniel 
Cropper procured the commission to be issued, was 
sworn by him to be due in respect of the following bill 
of exchange. 

98/. ll.v. {)(L Miinchcstet\ Jan, 2, 1816. 

“ Three months after date, pay to the order of 
“ iiiyscir, ninety-eight pounds eleven shillings, value re- 
‘‘ ceived as advised. 

kSamrrook Burgess. 
To Messrs. BiiUerworth and Evans, 

Watling Street, London.” 

The bill was accepted by Messrs. Bultcrisoorth and 
Evans as follows : “ Accepted, payable at Messrs. Glyn, 

Mills, 
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MillSf and Co. Buttemorth and Evam^^ and was thus 
indorsed, “ Pay to Messrs. Thomas Feet and Co., or 
order, Samhrook Burgess* Per pro. Thomas Feet and 
Co. Z). W. Osbaldiston, Daniel Cropper ^ 

The bill having been thus indorsed by S. Burgess to 
Feet and Co., and by them, in manner before mentioned, 
to Daniel Cropper ; Daniel Cropper^ betbre the bill be-^ 
came due, for a valuable consideration, indorsed the 
same to John Cropper^ who indorsed it for a valuable 
consideration to Joshua Metcalf* 

The bill not having been paid, Metcalf' caused it to 
be noted and protested for non-payment; and, after it 
had been protested, it was returned by Metcalf to 
Daniel Ci opper^ and Metcalf demanded of Daniel Crop)- 
per^ and he actually paid or allowed to Metcalf on the 
8th Ap)ril^ 1816, the sum of 98/. 11 5. the amount of the 
bill, and 135. 8d. for the protest and expences, making 
together the sum of 99/, 4s, 8d, 

The protest was made and written on the 5th April, 
1816, the day on which the bill of exchange became 
due; and due notice of the non-payment and also of the 
jirotest was given to Sambrook Burgess, 

The amount of the debt claimed by Daniel Cropper 
to be due to him from Burgess at the time of the peti- 
tioning for and of the issuing of the commission of 
bankrupt consisted of the following particulars. 


1818. 


In the Matter 
of Burgess. 


Amount of the bill - - - j£98 11Q 

Four months and 1 6 days interest thereon 117 2 

Protest and expences - - - 0 13 8 

,^'101 1 10 


^ The question for the opinion of the Court was, 
whether, under the circumstances stated, Daniel Crop- 
per had, at the time of suing out the commission of 

bankrupt 
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bankrupt against Samhrook Burgess^ a good and sufli^ 
dent debt as petitioning creditor to support the com- 
mission. 

The case was argued on a former day in this term. 


Hullock Serjt. in support of the commission. The 
amount of the bill with interest thereon forms a good 
petitioning creditor’s debt. Interest is due on all liqui- 
dated sums from the instant the principal becomes due 
and payable, and, therefore, on all bills of exchange and 
notes of hand payable at a day certain, (a) And such 
interest is not in the nature of damages, for it is never 
put to the jury as a question on which they have a dis- 
cretion, w’hether they shall give interest or not on a bill 
of exchange. It is not necessary that the interest 
should be secured by the instrument itself in order to 
make it proveable as a debt under a commission : it is 
sufficient if there is a written contract for a sum of 
money payable on demand, or on a day certain {b)y and 
if it can be collected that there was a contract between 
the parties, that interest should be payable, (c) Interest 
has been allowed to creditors, where, by the course of 
trading and settled accounts, it was allowed after a cer- 
tain credit, ex par te Champion, (d) Though it was held 
in Seaman Dee (c), that debt lies not for the interest of 
money, but that it is to be recovered in assumpsit^ Lord 
Kenyoiiy in Hevries v. Jamieson {f)y says, that if it were 
rightly decided in that case that an action of debt will not 
lie for interest, great injustice would be done in a variety 
of instances : and in Doran v. 0^ Reilly (g), in which &a- 


(«) By the Court, in giving {c) See 7 >w v. The Earl of 
judgment in Elaney \,Hendrichy Wintertoriy 3 Bro. Ch. Ca. 495. 

2 W,BL 761. S, C. 3 Mis. aoj. f d) 3 Bro. Ch, Ca, 436. • 

(h) By Sir M Grants Master (<?) i Fentr, 198. 

of the Rolls, in Lowndes v* Co/- (/) s T,R, ^^6. 

Unsy 17 Ves, a8. (^j 5 Dow. 133. 


man 
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man v. Dee was cited, a count for interest, in an action 1818. 

of debt, was held to be well laid. Here, the sum is 

. 1 t 1 ^ 11 In the Matter 

98/. 1 U., the protest was regularly made, and due no- Burgess. 

tice given, and, in such case, the statutes 9 & 10 IF. 3. 

c. 17. and 3 & 4 Ann. c. 9. («) give interest and charges 

from the day of protest. Under them, therefore, the 

interest may well constitute a part of the petitioning 

creditor’s debt ; and, if it cannot be proved under the 

commission, the petitioning creditor would be without 

remedy ; for the bankrupt’s certificate would be a 6ar to 

an action at law. Commissioners, after a man becomes 

a bankrupt, compute interest upon debts no lower than 

the date of the commission, because it is a dead fund, {b) 

In order to support this commission, it is not sought or 

required to compute the interest lower than tlie date of 

the commission, which may, therefore, both according to 

the cases and statutes, be well sustained on this bill of 

exchange and the interest due thereon. 

Lens Serjt., contra. The whole practice of the com- 
missioners of bankrupt, together with the authorities, 
supported by the rules uniformly laid down by Lord 
Hardwickc and Lord Thurlcm^ are at variance with the 
position laid down in support of the commission. It 
is true, that if a jury perversely refused to give in- 
terest, the Court would interfere and set aside their 
verdict; but, though the jury, in cases where interest 
is claimed, are well disposed to adopt the direction of 
the court, they are the parties who give the interest ; 
and they give it as damages. It is not disputed, that 
a count for interest is good, where the interest is on a 

(fl) Made perpetual by stat. 538. ; and see Qooke s Bank* 

7 Ann. c, %$, rupt Lawsy s. 9. tit. InUresty 

(/) Expartc Uennety a dlk, p. I95.> 7th edit. 


contract 
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J818. contract for the same; but it is not due otherwise. (a) 
^ I tt been solemnly decided by the Court of King^s 

of Burgess. Bei'ch, that on a mere count for money had and received^ 
interest cannot be recovered. JOe Bemales. v. Fuller, (3) 
In Blaney v. Hendricks^ the interest was allowed upon an 
account stated between merchant and merchant, but the 
court there drew a distinction between the case before them 
and the case of goods sold and delivered; for, in the latter, 
the sum is not liquidated till the jury find the value. Lord 
Thurlawy in ex parte Champion^ recognised the distinc- 
tion, and agreed with Lord Uardwicke's rule, that 
where a contract is entered into for a certain sum, and 
interest could not be given at law but in the shape of 
damages, it is not the course of the Court to give in^ 
terest in jjankruptcy. (c)] \^Park J. Lee v. Lingard {d) 
is a very strong case. Lord Kenyon there said, 
“ Wherever interest is intended to be given, it forms, 
part of the damages assessed by the jury, or by those 
who are substituted in their place by the parties.”] 
Doran v. O Reilly does not touch the present question. 
There is no doubt that debt will lie for interest where 
interest is due as a debt ; but it will not lie where the 
interest is not due as a debt, but only as damages. 
\_Dallas C. J. Is it pretended that interest has ever 
been allowed by the commissioners of bankrupt in a 
case like the present ; in other words, are we not called; 
upon to overturn the uniform practice? Park J, I 
was for nine years a commissioner of bankrupts, and 
my brother Burrougk held that office for a much longer 
time: I never knew an instance of interest being al- 
lowed in such a case as the present, and it appears to. 
me, that, to allow it, would be it contradict all the rules 

{a) Calton v. Braggs is (c) 3 Bro. C/j. Ca. 439- 
Bajtf223. (</) I JSajtf 401* 

2Campb,42(3. 


laid 
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liaid down by Lord Thurlaw and Lord Hm'dwickey and 181 S. 
all experience. To allow it would involve this absur- jn'^tlTMatter 
dity, that it would be allowed first as due to the pe- of Burgess. 
titioning creditor, and afterwards the commissioners 
would have to cut down his debt to a less sum than 
would have supported his petition. Burraugh J. Very 
frequently has it been pressed before me, sitting as a 
commissioner of bankrupts, to grant interest in such 
cases, and, as often, have we uniformly refused it.] 

The stat. 9 & 10 IT. 3. does not alter the law otherwise 
than to permit persons observing the act, to recover 
interest where they are by law entitled to recover it, 
leaving the question open in what cases interest is due, 
and in what cases it is not ; and the statute of Ann only 
extends the same right of recovery to cases of npn-accep- 
tance, making a protest unnecessary, where the bill is 
under 20/. [Park J. The practice of referring bills of 
exchange and promissory notes to the master or pro- 
thonotary, is of a comparatively late date, {a) In the case 
of Maunsell v. Massareene (Z>), I successfully opposed a re- 
ference to the master, to see what was due on principal 
and interest, on the ground, that the bill was for foreign 
money, the value of which could only be ascertained 
by a jury.] The more modern decisions completely con- 
firm the rules laid down by Lord ThurUm and Lord 
Hardwicku Interest out of the surplus of a bankrupt 
banker’s estate, v^as refused upon his promissory notes 
payable on demand, as not being debts carrying in- 
terest either by contract or on the face of them (c). 

And, in ex parte Williams (d), the Lord Chancellor 
dismissed the petition with costs, saying, “ I will not 

(a) See Holdipp v. Otavay^ Bankruptcy and sec 

2 Wms* SaunderSi 107. note 2. note to that case, p. 318. 

{b) s T. R, 87. {d) t Rose, 399. 

(c) parte Coxy i Roje 


alter 
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1818. alter the practice of bankruptcy, being of opinion that 

w interest is payable in the nature of damages at law, and 

In the Matter . / , r i » 

of Burgess, not as provided for by the contract. 

Ifidloch was heard in reply, and distinguished LiCe 
V. lAngard from the present case, inasmuch, as there 
the sum was payable on an award, and no interest arose 
thereon : and he observed, that in Serjeant Williami^ 
note to Holdipj) v. Otwaip the right of the court to 
submrt interest to the officer for taxation was much 
discussed, and the conclusion come to by the modern 
decisions, that it might be done, was a test that it was 
a debt and not damages, for the court could not in- 
crease damages. '^Hie statutes of William and Ann^ he 
also urged, were express in giving legal interest after 
protest, and that they, therefore, governed this case. 

The following certificate was afterwards sent. 

This case has been argued before us. We have 
considered it, and are of opinion that, under the cir- 
cumstances above stated, the said Daniel Cropper had 
not at the time of suing out the said commission against 
the said Sambrook Burgess^ a good and sufficient debt 
as petitioning creditor, to support the said commission. 

R. Dallas. 

J. A. Park. 

J. Burro UGH. 
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AND 


OTHEll COURTS, 


JN 

Hilary Term, 

In the Firt3'-ninth Year of the Reign of George III. 


MEMORANDA. 

IN the la vacation, William Draper Besty Esq., one 
of his Majesty’s Serjeants learned in tlie law, and Chief 
Justice of Chester^ was appointed one of the Judges of 
the Court of King’s Bench. 

Joh7i Bichardson of the Middle Temple^ Esq., barrister 
at law, was appointed one of the Judges of this Court, 
having previously been called to the degree of Serjeant 
at law. He gave rings with the motto, More ma- 
jonm^^ and look his seat on the first day of this term. 

John Singleton Coplejp Esq., Serjeant at law, was ap- 
pointed to the oHicc of Chief Justice oi' Chest et. 

VuL. VIIL Y y 


Oil 
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181 9. On the first day of this term, the following gentlemen 
took their seats within the bfISr. 

As his Majesty’s Serjeants learned iri the law, 

Albert PclU Esq. 

JoJm Smgleton CopUy, Esq. 

As his Majesty’s Counsel learned in the law, 

Giffin Wilson, of Lincoln's Inn, Esq. 

Michael Nolan, of lAiicolrCs Inn, Esq. 

Stephen Gaselee, of Graffs Inn, Esq. 

And Robert Matthew Casbcrd, of the Middle Temple, 
Esq., he having received a patent of precedence. 


Jan* %s* 


Protheiioe V* Thomas. 


The Court 
will not com- 
pel the attend- 
ance of a wit- 
ness before the 
prothonotary 
to enable him 
to tax a bill of 
costs arising in 
this court* re- 
ferred to him 
for tha^ur* 
pose b]^ 
Master in 
Chancery. 


JIELL Serjt., moved for a rule to shew cause why 
Peter Rainsford Rigby should not attend the pro- 
thonotary of this court, for the purpose of giving evi- 
dence to enable the prothonotary to tax a bill of costs 
which had been relerred to him for that purpose by 
one of tlie Masters of the Court of Chancery, 

Tlie bill of costs, in a cause in Chancery between 
Rigby (the father) v. Edwards, hatl been referred to the 
Master for taxation, together with all other proceedings 
between the parties. Upon going into the taxation, 
the Master found that there had been a cause of Pro* 


theroe v. Thomas in this court, and for the purpose of 
taxing the costs in that cause, he required the aid of the 
prothonotary of this court ; it being usual when a bill 
is referred to an officer, for him (in case the proceedings 
in another court form part of the bill) to apply to the 
officer of that court for assistance. In taxing the bill, 
the prothonotary required the evidence of Peter Rains* 
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ford Rigby. To shew that the Court had jurisdiction to 
compel the attendance of 41 party before the officer for 
purposes of taxation, Elxmod v. Sir Godfrey Kneller (a) 
was cited. 



V. 

Thoma.s. 


Dallas - C. J* We have no authority over this 
cause; it is not in this court, but is before tlie Court 
of Chancery only. The reference is made to the officer 
of this court by the Master in Chancery, to whom the 
officer of this court must be considered merely "as an 
assessor. 

Rule refused. 


(/*) Str. 477- 


Deffle V. 1)esanof.s and Another. Jan.is. 


was an action against the sheriffs of l^ndon^ 
for a false return of nulla bona to a writ of^yfm 
facias. The cause was tried before Dallas C. J., at the 
Ltondon sittings after the last term ; and the question was, 
whother tht party against whose goods the writ of exe- 
cution issued, had committed a prior act of bankruptcy, 
so as to defeat it. It appeared in evidence, that two 
persons, named Heed and Balccr^ had for some time car- 
ried on the business of linen-drapers in partnership. 
On the 13th March last, they were in the shop where 


Two partners 
in trade left 
their shop, 
stating their 
purpose to be 
to get some 
bills discount- 
ed, or to get 
some means 
to satisfy de- 
mands; and 
told their shop- 
man, if any 
creditor called. 


the business was conducted, and Reed said to Baker ^ 

excuse. On 
the next day 

the shopman, without further authority, denied them, although at home, to a credi- 
tor, who had called on the preceding day, when they were also denied. No evidence 
of any attempt to get bills discounted was offered : Held, that the jury had rightly 
considered their intention in leaving the shop to be to delay creditors. 


Y V 9 


that 
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1819. that they must be off to get some bills discounted, or to 

' _ " ^ ^ get some means somewhere to satisfy demands ; and he 
Deffle ° ^ 

told the shopman, if any person should call, to make 

D&sanges. some excuse, or say that they were not in the way. 

They then both went away. Heed lived at the shop, and 
Baker at some distance at his own house, ; but it was 
usual for him to be at the shop in the morning, but not 
afterwards. Heed returned to the shop about two hours 
after his departure with Baker on tlie 13th, and the 
lattei' 'returned on the next morning. The only person 
who called during their absetice, was a person of the 
name of Maimmringy to wliom Baker was indebted for 
ironmongery, delivered to Baker for his private house. 
Mavvwaring had also supplied a stove for the shop on 
their joint account. He asked the shopman for Heed or 
Baker; and on being told tliat they were both out, he said, 
‘‘Tell them I called, and wish one of them would [)ay me.’’ 
On the J4th they wore informed of their having been 
denied, and a})proved of it ; Baker then said, “ 1 can- 
not help it, I have no money left to })ay any one.” On 
that day Mainvoarmg called again, while they were 
both at home; but the shopman denied them for this 
reason, that there had lx?cn a dispute between Heed and 
Bakery on account of the latter having incurred many 
debts on his owm account, and he w’as aliaid that this 
application from Mamxmring w ould renew the quarrel. 
The shopman stated on tlie trial, that he did so right 
or wrong of his own head. They had not desired him 
to deny them on that day. DaUas C. J. left it to the 
jury to decide with what intention they left the shop on 
the 13th; and the jury considering that they left the 
shop for the j^urpose of avoiding creditors, found a 
verdict for the Plaintiff Leave was given to move to 
set it aside, if the Court should be ol* of)iiiion that an 
act of bankruptcy had not been committed. 


Coplej 
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Copley Scrjt., now moved accordinirly. 

Dallas C. J. I left it to the jury to consider what 
was the purpose of Ttccd and Baker in leaving the house 
on the ISth, whether to get bills discounted or to delay 
creditors. No evidence was offered to shew that they 
had made any attempt to raise money while they were 
out on that day. Had they gone out for that purpose, 
that would have been to accelerate the payment of their 
debts; but the order left with the shopman, was to make 
excuses in case any creditor should call. No counter- 
mand of such order was made; and, on the Flth, they 
were informed of their having been denied, and approved 
of it ; Baker then said, “ 1 cannot help it, I have no 
money left to pay any one.” The jury, uRcler these 
circumstances, might well presume to have 

called for payment of the joint-debt, and that Head and 
Baker left the shop with the intention of delaying 
creditors. 


673 

1819. 

Deffle 


v. 

Desanges. 


Park J. Tlie question for v/hat purpose the parties 
quitted the sho[) was very properly left for the con- 
sideration of tlie jury ; and they, in my opinion, came 
to a right conclusion. The message left with the shop- 
man shewed the intention to delay creditors. 

Hdkiiolgh j. and Richardson J. concurred. 

Rule refused. 


Y y 
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1819. 


Jan, 36. 


Neij. V, Lovelace. 


Where a De- 
fendant sur- 
renders in dis- 
charge of his 
bail in the va- 
cation after 
the term in 
which final 
judgment has 
been signed^ 
that term is 
reckoned as 
one of the two 
terms within 
which the 
Plaintiff must 
charge him in 
execution. 


J^AUGHAN Serjt., 011 a former day in this term, had 
obtained a rule nisi that the Defendant might be 
discharged out of the custody of the warden of the 
Fleet, ‘ Final judgment against him had been signed in 
the last Trinity term ; and he surrendered himself in 
discharge of his bail in the following vacation ; and the 
Plaintiff was, immediately thereupon, served with notice 
of render. The Plaintiff did not charge the Defendant 
in execution until after the last term. Vanghan con- 
tended, that Trmiiy term was to be considered as one 
of the two terms, in which, by the rule of this court, 
Easier^ 8 G. l.(«), the Defeniliint should liave been 
charged in execution. He cited v. Jifferys, {}>) 


Fell Serjt., now^ shewed cause, and urged that as this 
case had been before Burrerngh J., on summons in 


(a) If any Defendant hath, or 
shall render him or herself, or be 
Tendered to the Fleet prison, in 
discharge of his or her bail, at 
the suit of any Plaintiff, where 
no further proceedings by declar- 
ation hate been had against such 
Defendant so rendered, before 
such render, unless the Plaintiff 
shall declare against such De- 
fendant within two terms after 
such render j and where any 
declaration hath been delivered 
against such persons so rendering 
him or herself, or being rendered, 
or judgment has been had against 
him or her before such render, 
unless the Plaintiff shall proceed 
to judgment upon such declar. 


ation delivered within three terms 
after such render, (the defendant 
having appeared,) and charge 
such Defendant in execution 
twithin t<Tvo terms after such 
judgment obtained^ such Defend- 
ant may be discharged out of 
custody by supersedeas^ to be 
allowed by one of the justices of 
this court, if cause shall not be 
shewn to the contrary, as afore- 
said, by the Plaintiff or his at- 
torney, upon notice to either of 
them, given by the Defendant’s 
attorney or agent, and oath made 
of such notice given. Rules, 
orders, and notices in the Court 
of Common Pleas, ad edit. 

(/'} 6 7 \K. 776 


December 
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December last, and he had refused to interfere, the 
present application could not be attended to, it having 
been ruled by the Court in the last term, in the case of 
Blandford v. Champneys^ that tlicy would not review any 
thing that had passed before a Judge of the court at 
chambers. As to the time in which it is necessary to 
charge the Defendant in execution, where the Defend- 
ant renders himself in discharge of his bail, the Plaintiff 
may charge liim in execution at any time within two 
terms after judgment signed. 


Lovelace. 


Dallas C. J. If a Judge has made an order, and the 
party is dissatisfied with the order, he must move to set 
it aside; he cannot pass it over, and come to the Court. 
But if a Judge refuses an order, there the isjtuation of 
the party remains as it vvas, and he may come to the 
Court. WIk •re a case has been fully statt*d on afiidavits, 
it is but mercy to the party not to permit him to litigate 
the point further before the Court, and it is entirely in 
their discretion whether they will entertain the motion 
or not. The decision of the Court in the last terra, 
which has been referred to, is not applicable to the 
present case. That case was originally before tlie Court, 
and was hear<l on affidavits before a Judge at chambers, 
who was, therefore, substituted for the Court itself. 1 
think the l ule, S G. 1., must be construed according to 
the judgment of the Court of King’s Bench in S^nith v. 
J^er'ps ; and, consequently, that this rule should be 
made absolute. 


Park J. In Smith v. Jeffo'ys it is observed by La^jo^ 
rence J., that a distinction had prevailed in practice 
between a surrender after verdict, and a surrender after 
judgment and that, in the latter case, the term in which 
judgment is signed, is reckoned as one of the terms in 
which the Defendant must be charged in execution and 
y y 4 that 
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that that distinction prevailed in the practice of this 
court. I am, therefore, of opinion, that the Defendant 
should be discharged. 

BuRiiouGii J. and Righaiidson J. concurred. 

Rule absolute. 


WooDEiiMAN and Another v» Baldock. 

^J^RESPASS. The action was brought against the 
Defeiidant, as sheriff of the county of to re- 

cover the value of certain goods sold by him, in June, 
1818, under a Jieri facias, issued at the suit of Samuel 
Matterson against Thomas Toiler, 

At the trial before Dallas C. J., at the Ijondon sittings 
remah^n pos- term, it appeared that Foxder, in 1817» 

session of any had executed a deed of assignment of his goods to the 
part of them l^laintiffs for the benefit of his creditors, in which deed 
mainder should there was a provision empowering the trustees to per- 
be sold, and niit Fowlcr to use such of the goods as the trustees 
kae^.^^^They should think fit, until the debts due to liim should be 
sold a part of collected, and his other effects sold. Fowler, at that 
publfc^ale^^ time, was in possession of goods at Flumstcad, of which 
describing the trustees, in 1817^ sold a part by public auction, and 
them as permitted the remainder to remain in tiic possession of 

sufferecfhim Fowlcr, (which he, with the consent of the trustees, 

to remain in removed from Flumstcad to Woolwich,) and Fowler there 
possession of 
the remainder, 

on the security of which, B. knowing them to be the property of the trustees, gave 
credit to A, Execution afterwards issued at the suit of 7 i., and the goods were 
sold under a fieri facias : Held, that the trustees might recover against the sheriff 
in an action of trespass, B, having had notice of the change of property, and the 
possession of A, being consistent with the deed. 


en 



Neil 

If, 

Lovelace, 


Jan, 27. 

A, assigned 
his effects to 
trustees for 
the benefit of 
his creditors. 
By the deed, 
the trustees 
were enabled 


continued 
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continued in possession of them until the execution in 1819. 
18 J 8. The jffoods which were sold at the auction were 
not stated to be tlie property of the trustees, but the u, 
advertisement of the sale and the catalogue described Baldock. 
them as the goods of Fowler, Matterson had subsequently 
advanced money to Fowler on the security of the goods 
of the latter, which had been removed to Woolwich^ but 
was at the same time informed by Fowler of the goods 
being the property of the trustees. Dallas C. J. being 
of opinion, that there was sufficient notice of a change 
of property in the goods, left it for the jury to determine, 
whether the trust deed was fraudulent or not, upon which, 
considering the deed not to be fraudulent, they found 
a verdict for the l^laintiffs. 

Vaughan Serjt., now moved for a rule nhi^ that this 
verdict might be set aside, and a new trial granted on 
the ground of the trust-deed being fraudulent, as there 
was not sufficient notice of the change of property in 
the goods, and as the trustees had never takejri possession 
of any part oi’ them. If the goods at Plumstead had 
been sold as the property of the trustees, that would 
have been notice to the world of the change of property 
in them : but they were advertised as the stock of 
Fowler^ and no mention was made of his insolvency. 

The trustees never shewed that they acted upon the 
deed of trust, until the execution issued, and then this 
secret assignment was set up. In Kidd v. liawlinson (a), 
the goods were bought at a public sale by a person not 
a creditor, and lent by him to the original owner for an 
honest purpose. In Leonard v. Baker {b)y and Haselinton 
V. Gill (c), the goods were sold as the property of the 
persons to whom they had been assigned ; but, here, 
after the assignment, the goods were sold as the pro- 

(<3) 2 Bos, PuL 59. (If) I M, id S, 251. W j T, R. 620. n, 

perly 



•78 


CASES IN HILARY TERM 


18 1 9, perty of Fouoler. The evidence of fraud is, that no 

' ^ possession was taken under the deed, and that the £{oods 

WOODBRMAK ^ ^ . . . . i 

V, were sold after the assignment, not in the name or the 

Balixx;k. trustees, but of the insolvent. 

Dallas C. J. By the terms of the deed of assign- 
ment, the trustees were enabled to permit the insolvent 
to remain in possession of the goods for a reasonable 
time, and Matterson knew, at the time of his taking the 
goods as a security for his debt, that they were not the 
property of Fowler^ but of the trustees. It is well 
known, that if a man, having been informed that there 
is a judgment and execution, should, for the purpose of 
defeating tliem, purchase the goods of the debtor, such 
purcliase would be void, because the purpose is ini- 
quitous : but I cannot see any reason for disturbing this 
verdict. 

Park J. The question in this case is, whether the 
deed is fraudulent under the 13th Eliz, c. 5. ? The 
fact of the original owner being left in possession of the 
goods, is, of itself, generally a badge of fraud; but here, 
the possession of FovcIct was consistent wdth the pro- 
visions of the trust-deed. This case does not depend 
on general notice; Matterson, at the time of taking tlie 
security, had special notice that the property belonged 
to the trustees. I cannot, therefore, see any ground 
for granting a new^ trial. 

Burkough j. I am clearly of opinion, that in this 
case, the possession Avas consistent with the deed of 
assignment. 

Richardson J. Whether Matterson had notice of 
the deed at the lime of taking the security is a question 
of fact, and not of law; and it w^as properly left to the 

iurv 
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jury to determine whether the deed was fraudulent or 
not. They have found it not to be fraudulent, and I 
am of opinion, therefore, that the rule ought not to be 
granted. 

Rule refused. 


WOODERMAN 


Bamxx%. 


Boehm v, Campbell. 


^SSUMPSIT on a guarantee. The first count of the 
declaration stated lliat the Plaintiff’ was a person 
carrying on trade, by the stile and firm of and 
Co., and that before and at the time of making the bill 
of exchange thereinafier mentioned, certain persons 
carrying on trade by the stile and firm of Messrs. 
Saxiycr^ Tobler^ and Co , were indebted to tlie Plaintiff' 
in the sum of 1020/. Is. 6^/., for goods shipped, sold, 
and delivered by the Plaintiff’ to Messrs. Tohler^ 

and Co., and for money advanced and paid by the 
Plaintiff' to the use and on account of Messrs. Sawyer, 
Tohler, and Co., and at their request; and that there- 
upon, in consideration of the premises, and that the 
Plaintiff would give to Messrs. Sawi/er, Tohlcr, and Co. 
time for payment of the sum of money so due and owing 
to the Plaintiff until a certain period agreed upon, and 
would, as a security for such payment, take a certain 
bill of exchange, to be drawn by the Plaintiff^ in the 
name, stile, and firm of Boehm and Co., upon Messrs. 
Sawder, Tobler, and Co., to bear date the 1 st August, 
1818, for payment three months after date, to the order 
of the Plaintiff, of the sum of 1026/. 75. 6f/., and to be 
accepted by Sawyer^ Tohler, and Co., and by such ac- 
ceptance to be made payable at the house of certain 


The Plaintiff 
having .shipped 
goods to R, S.f 
refused to de- 
liver the bill of 
lading to him 
without a gua- 
rantee, upon 
W'hich the De- 
fendant en- 
closed a hill, 
accepted by 
R. S., in a 
letter to the 
Defendant, in 
which he 
sttited that R. 
•S'., having ac- 
cepted the bill, 
he gave his 
guarantee for 
the due pay- 
ment of it in 
case it should 
be dishonour- 
ed: Held, 
that the con- 
sideration was 
sufficiently ex- 
pressed upon 
the guarantee. 
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1819. persons using the stile and firm of Messrs. Sj//ces and 
^■**^*^ Co. ; the Defendant undertook and faithfully promised 
the Plaintiff to guarantee tlic due payment of the bill 
Campbell, should it be dishonoured by the acceptors. The Plaintiff* 
averred, that, confiding in the promise and undertaking 
of tlic Defendant, he did give to Messrs. Saivi/er, Toiler^ 
and Co. time for payment of the sum of money so due 
from them to him for the period aforesaid; and did, as 
a security lor such payment, take the said bill of ex- 
change, which was afterwards drawn, accepted, and 
made payable in manner aforesaid. The Plaintiff* aver- 
red, also, that he indorsed the bill to certain persons, 
using the stile and firm of Sillem and GrantofJ', who 
presented the same when due to Messrs. SijJces and Co. 
for payment ; but that Messrs. Slices and Co. did not, 
nor did Messrs. Saw^er^ Tol)le)\ and Co., or any other 
person, pay the said bill ; and that thereupon Messrs. 
Sillem and Grmitoff caused the same bill to be protested 
for non-payment, and returned to the Plaintiffj who, by 
reason thereof was obliged to pay, and did pay the 
amount of the bill, together with interest and expenses, 
to Sillem and Grantoffl There were four other special 
counts, varying the consideration and promise. Ihe 
Defendant pleaded the general issue. 

At the trial of the cause before Dallas C. J., at the 
Ijondon sittings after the last term, it appeared, that the 
Plaintiff* had shipped corn to Messrs. Sansoxff Tohler^ 
and Co., to the amount of 999/. IT.?. 6d., and that he 
held their acceptances for that sum, but, suspecting their 
solvency, had applied to the Defendant to give him a 
guarantee, witliout which he refused to part with th^ 
bill of lading of the corn. Upon this the Defendant 
wrote the following letter : 

“ Messrs. Boehm and Co. Antxvcrpy 
Londotiy August 14, 1818. 

Gentlemen, — Our mutual friends, Messrs. Saxvijery 

Tohlcr^ 
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Tohler^ and Co., having accepted the underwritten bill, 
drawn on them by your firm, I liereby give my gua- 
rantee for the due payment of the same, should it be 
dishonoured by the acceptors.” 

The bill referred to was as follows : 

“ Antwerp^ 1 st Augusl^ 1818, 
Three months after date pay to our order, one 
thousand and twenty-six pounds, seven shillings and 
sixpence, value in account, as advised by 

1026/. Vi*. 6Vy. Boehm anif Co. 

To Messrs. Sawyer and Co. London^ 

“ Accepted at Messrs. Syl ca and Co. 

“ It. tL Sawyer<i Tohler, and Co.” 

The sum lor which the bill was drawn above the 
price of the corn, was made uj) by adding the insur- 
ance and other charges. The bill and the acceptance 
were written in London, the Plaintiff's name being writ- 
ten on it in pencil, but it was afterwards signed by him 
at A:ntW)erp. Messrs. Saxmjer, Tohler, and Co. having 
stopped payment before the bill became due, it was dis- 
honoured, and the Del'endant refused to pay the amount 
of it. The Delendant objected, first, that the bill being 
drawn in London required a stamp ; secondly, that no 
consideration was expressed on the guarantee ; and, 
thirdly, that the declaration averred the bill to have 
been drawn, accepted, and made payable after the De- 
fendant's promise ; whereas the guarantee referred to a 
bill at that time in existence. Dallas C. J. overruled 
the first and third objections, but reserved the point 
upon the second, subject to which a verdict was found 
for the Plaintiff. 

Vaughan Serjt., now moved for a rule nisi, that the 
verdict should be set aside, and a nonsuit entered ; and 
contended, that the consideration was not expressed 

upon 


1819. 
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1819. 

Bobhm 


Campbell. 


upon the guarantee, and, therefore, that the Plaintiff^ 
according to the decision in Wain v. Warlters {a) could 
not maintain the action. In Morris v. Stacey (&), the 
agreement was held to be within the statute of frauds ; 
but tliat case, he urged, was not applicable to the pre- 
sent; and it was there expressly stated by Gibbs C. J., 
that it was not necessary to overrule the decision in 
Wain V. Warltet's* Here there was not any consider- 
ation expressed on the instrument, which therefore 
came within the rule laid down in Wain v. Warlteis, 


Dallas C. J. This case does not require us to ex- 
press any opinion upon the case of Wain v. Warlters^ 
Tlie authority of that case has been shaken by Lord 
JSldony \n ex parte Minet {c)^ and cx parte Gardom (t/); 
but here the consideration is set out, which was not the 
case in Wain v. Warlters. We do not mean, therefore, 
to give any opinion on that case, for the consideration 
is sudiciently expressed on this guarantee. It is, that 
in consideration that the Plaintiff would take a bill, 
drawn and accepted by Sauyer, Toblet\ and Co., the 
Defendant umlertook to guarantee the payment of it, in 
the event of its being dishonoured; we are, therefore of 
opinion that the JMainliff is entitled to recover. 

The rest of the Court concurred. 

Rule refused (e). 


(/j) 5 Eajtt lo. 

Ih) I Ho/dj N.P. a 153. 
(c) 14 Fes. 189. 

{ 4 ) 15 Fes, a86. 


{e} Note. See Saunders v. 
Wakefield., ^,595. Jen,- 

kins V. Reynolds, 3 Brod. Sff 
Bing. 14. Russell v. Moseley^ 
Ib. an. 
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Howman, Demandant ; Orchard, 'I’enant ; 
Barney, Vouchee. 


Jan, 


jyENS Serjt., moved to amend this recovery, by 
inserting ‘‘ the parish of HapiotiJ* The deed to 
make the tenant to the jirtEcipe conveyed “ all that the 
m'dWOY oi' Fundeiihall^ with the appurtenances, and also all 
that the rectory and parsonage impropriate of Funden-- 
hally witli the rights, members, and appurtenances in the 
said county of Notfolk^ and all glebe and othqf lands 
to the said rectory belonging or appertaining, con- 
taining by estimate, fifty-nine acres, together with all the 
tithes, obventions, oblations, emoluments, profits, and 
hereditaments, parcel of the same rectory, or to the 
same in any wise belonging.” The recovery, which was 
in Trhiily term, i6 G. 3., w’as of ‘‘the manor of 
denhalL with the appurtenants, and also the rectory of 
Fundcnhall with the appurtenants, and also all and all 
manner of tithes, oblations, and obventions whatsoever, 
yearly arising, growing or renewing in Funde7iha[l^ in 
the parish of F unde nh all ^ A part of the lands above 
mentioned so containing together fifty-nine acres, and 
belonging to the said rectory, manor, or parsonage 
impropriate, were situate in the parish of Hapton^ w'hich 
was not noticed in the recovery. 


The Court 
will not amend 
a recovery by 
adding to the 
description 
where the de- 
scription is 
already suffi- 
cient to pass 
the lands. 


Dallas C. J. The Court will not allow an amend- 
ment to be made unless there is a necessity for it; the 
description ns it now stands, is sufficient to pass the 
whole of the property, and consequently xio amendment 
can be uecessary. 


BT’JtKOlTGW 
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Burrough J. There can be no doubt that the 
whole of the property can be recovered in an action of 
Others, ejectment by this description. The term rectory is not 
confined to one parish. 


1S19. 

Howman and 


Park and Richardson Js. concurred. 

Amendment refused. 


Jan* ^ 7 . 


Roscow Corson. 


The captain was all action upon a policy of assurance, where* 

of a vessel, in caim> on board the ship Ncivny. was insured 

the due course ® ^ 

of his voyage, at and from St* Petershirgh to Liverpool. The cause 

put mto port [before Dallas C. J. at the London sittings 

pTse of repair- Lasier term, upon admissions in writing, wdiich 

ing damage, were as follow ; 
and while the 
repairs were 
proceeding, 
was absent, 
and continued 
absent for a 
much longer 
time than was 
necessary to 
finish the re- 
pairs ; and, 
during his ab- 
sence, procur- 
ed forged 
papers. He 
afterwards re- 
turned to the 
vessel, and in- 
stead of pro- 
ceeding on the voyage, carried the vessel to a foreign port. On the trial of the 
cause the jury found that the act of barratry was committed during the absence 
of the captain, while the vessel was repairing ; Held, that the verdict was right. 

encountered 


A policy of assurance, bearing date the fith day of 
June, 1811, on the ship Nexv7ij, Forrest, inasttjr, bound 
from SL Pctei'sburgh to Liverpool, was effected. The 
name of the Defendant, by procuration, was thereunder 
subscribed for the sum of 250/. The vessel sailed from 
Petersbiirgk tight, staunch, strong, and well found in 
tackle, having on board the full compliment of hands. 
On the 1 2th of Sey^t ember, in the prosecution of her 
voyage, a heavy gale of wind came on, which caused 
considerable damage to her, and on the 25th September 
she struck on a reef of rocks near the island of Lessoe, 
and from tha^ time until about the 10th October^ she 
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encountered very severe weather, which so damaged her 
as to make it necessary for her to put into the first con- 
venient port. On the 1 5th October' she arrived at Yatr- 
mouth. On the 31st October leave was obtained for her 
to unload her cargo, for the purpose of repairing her 
damage. She began to discharge her cargo on the 4th 
Novembej'^ and finished on the llth of the same month. 

She began her repairs on the .‘30th 2^ovember^ and finished 
on the 25th December. While the repairs were pro- 
ceeding the captain went to Ireland to see his fai^ily, 
and left them on the 1 1 th February following, to return 
to Yarmouth. Having finished her repairs and re- 
shipped her cargo on the 10th March^ on the 12th March 
the captain wrote the following letter to Mr. John Crw-r 
ther^ Livei'pool : 

“ Sir, 

I enclose you all the brig Newry*s accounts in 
Yarmouth ; also her survey, protest, &c. &c. Mr, Caul-- 
Jkld gave me no orders to go to any person in Liverpool ; 
therefore I will put her into your hands on my arrival 
there. I expect to sail to-morrow, and hope shortly 
to have the pleasure of seeing you in Liveipooir 

Mr. Caulfield was the owner of the vessel, and the 
accounts and charges enclosed amounted to 936/. 4s.^' 

The Newry sailed from Yarmouth, on the 13th March^ 

1815, for her destination. Shortly after her departure 
from Yarmouth she sprung a leak, and put into DarU 
mouth about the 1 st April, where she remained about 
14 days, the captain having, while there, drawn a bill on 
his owner for 30/. to cover the expences at that place, 
and again proceeded on her said voyage; but, instead of 
sailing to the port of destination, he sailed to the Azores, 
where the ship arrived under the name of the Nancy, Cap- 
tain Forrester. The captain died at Tcrciera. On the 
examination ot the captain’s papers after his decease, it 
VoL. Vtll. Z i appeared 


1818 . 
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appeared that he had concealed the original papers of 
the vessel, and had forged others; and, instead .of calling 
the vessel the Newry^ had called her the Nancy ; and 
instead of his own name, Essea: Forrest^ had called him- 
self Edward Forrester, Instead of the original con- 
signors, he bad made Wiiliam Danly Palmer^ of Yar- 
mouthy the consignor ; and instead of John Leigh^ and 
Lamd^ and Unsvoorth^ of Liverpooly he had made Thomp* 
" son and Everringy of New Yorky consignees. Instead of 
the destinaticm of the vessel being from St. Petershurgk 
to Eiverpooly he made it from Yarmouth to New York. 
William Danby Palmery of Yarmouthy w^as the agent for 
the vessel on her arrival and during her stay at that 
port. The average loss sustained on the cargo of the 
vessel was 55/. 9^. M. per cent, by barratry of the mas- 
ter, on which account only the Plaintifi* sought to re- 
cover; and if a verdict were given for the Plaintiff, 
it was to be taken for the sum of 138/. 145. A^d. 

Dallas C. J. left it to the jury to consider at what 
period the barratry had commenced ; and they having 
found that the barratry was in prosecution at Yatmouthy 
found a verdict for the Plaintiff. 

Vaughan Serjt. now moved for a new trial, on the 
ground, that there was not any evidence of the act of 
barratry before the date of the letter, but merely of the 
intent. It is quite clear, that if no barratry took place 
before the letter, the underwriters should be discharged ; 
for then the delay at Yarmouth was a deviation. The 
journey to Ireland was merely the conception of a bar- 
ratrous act, which was done afterwards. To con- 
stitute barratry there must be some act: here there 
is only presumptive evidence and conjecture of the 
intention to commit the act; but there is no evidence 
of the act having been committed at the time of thii 

letter 


lSi9. 


V* 

CttBsev. 
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letter being written. Supposing papers to have beat 
forged in St^Petersburgb^ and to have been found so 
at the death of the captain ; yet if no act of barratry had 
been committed, tlie mere conception of the barratrous 
act could not have made the underwriters liable. The 
captain staid in Ireland longer than he ought to bftvo 
done, and his delay amounts to a deviation. 

Dallas C. J. This case was tried upon facts ad*-' 
mitted by both parties. The jury found that the bar- 
ratry not only had its beginning in conception at Yar^ 
mouthy but was also in prosecution. The cargo might 
have been discharged and taken on board again within 
a much shorter space of time. The vessel might have 
beep ready about the 4tb or 5th Januar^^ bqt she re- 
mained until the middle of March, The captain staid 
in Ireland until the 1 5th February ; the original papers 
were destroyed ; the name of the vessel altered ; her de- 
stination changed in the prosecution of her voyuge; and 
there is no account of the loss of time from the 25th 
December to the middle of Maixh^ during which time 
the captain was in Ireland, It has been said there is 
merely presumption and conjecture; but that must 
always be the case in matters of fraud, which are hatched 
in secrecy. I told the jury, that they hatl to consider 
not only whether the intention was conceived at Yur- 
mouthy but that they should also consider the circum- 
stance of the delay in Ireland y where alone the captaip 
could have provided himself with the forged papers. 
The jury agreed that they could not account for this 
delay in any other manner than that of its arising from 
an act of barratry. In my opinion, there is no ground 
for disturbing the verdict. 

Park J. The jury have found fraud, and the fact 
of the captain’s delay longer than was required, and that 
Z z 2 such 
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such delay was for the purpose of barratry. This mo- 
tion must be refused. 

Burrough J. The jury have properly drawn a pre- 
sumption from facts, which is within the discharge of 
their duty. Criminal delay is to all intents a barra- 
trous act ; and the jury have found a right verdict. 

Richardson J. The detention at Yarmouth^ if done 
in the prosecution of a barratrous act, is part ot the 
barratry, for which the underwriters are liable, and is 
not a deviation by wdiich they are excused. 

Rule refused. 


1819 . 



Prouting t;. Hammond. 

The PlaintifT '"PHIS was an action of assumpsit on the common 
assigned his 

ship to the De- nioncy counts, and on an account stated. On the trial 

fendant as a of the cause before Dallas C. J., at the London sittings 
repaymenTof* Easter term, tlie following facts appeared in 

Wney; but evidence. The Plaintiff was owner of the ship Dolphin^ 

on the register April, 1818, he transferred all his interest in the 

It appeared to i i-. r i r 

he an absolute Defendant, as a security for money advanced 

assignment. by him to the Plaintiff. Every thing required by the 

ant sold tTe" “cts was correctly done; but by the register it 

ship, and told appeared to be an absolute conveyance. On the trans- 

fer, it was agreed that the Defendant should sell the 
that he had ® 

received the 

purchase-moneyt and would account with him for the balance of the proceeds of the 
•ale. In an action upon the money cwunts, the Court held, that the Plaintiff was 
entitled to recover this balance, the acknowledgment being sufficient to support the 
action. 


vessc 
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vessel and repay himself out of the proceeds, and pay ,1819. 
the residue to the Plaintiff. A bond was given at the 
same time for the re-con vej^ance by the Defendant of 
the vessel to the Plaimiffi on payment of the money ad- Hammond. 
vanced, and to account for the proceeds if sold. 

The Defendant afterwards sold the ship to a person 
named Grants and received from him tlie purchase- 
money. The Plaintiff afterwards met the Defendant, 
and asked liiin if he had sold the ship. Tlie Defendant 
answered, that he had sold it for 1400/., and would n1ake 
out the account and pay the Plaintiff the balance. 

Under these circumstances, it was objected at the trial 
that the Plaintiff could not recover in this action, on the 
ground that registration was conclusive evidence of pro- 
perty in a ship ; and Dallas C. J. reserved the point. A 
verdict was found for the Plaintiff. 

Copley Serjt. now moved I’or a rule to show cause why 
a nonsuit should not be entered. It has been decided 
that what appears upon the registry is conclusive evi- 
dence of property. Dx parte Yallop, (a) ^Park J. ad- 
verted to Boherlson v. French, (Z>J] Hi in the latter 
ciise, the counsel had produced a certificate of registry, 
it would have rebutted the primd facie evidence which 
possession afforded. Camden v. Anderson (c) is also ap- 
plicable to tills case. It ap[)ears on the certificate of 
registry, that the Defendant is absolute owner; and no 
averment can be received to contradict the register. 

The consequence is, that there can be no consideration 
for the promise to support this action ; there is no con- 
sideration lor the undertaking to pay over the proceeds 
of the sale. A promise to render an account of pro- 
perty of which the party is absolute owner, is bad for 

(m) 15 Ves. 60. {b) 4 130, {e) 5 T, R. 709. 

Z z a want 
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mm 



K/mmiomh, 


want of consideration. In Batterslnf v. Smyth {a), an 
agreement that three persons should buy a ship, and 
that it should be registered in the name of two of them 
only was considered invalid. Besides, the party is not 
without remedy ; he may sue on the bond. 


Dallas C. J. The present question is not, what would 
be evidence of the title to the ship if the title were dis- 
puted; if it were, the Plaintiff’s possession would be 
prifnd facie evidence of absolute ownership. It is un- 
necessary now to discuss whether it would be rebutted 
by proof of the certificate of registry. In this case the 
Defendant himself, not pretending any title to the ship, 
says to the Plaintiff, that he had sold his ship and has 
received the money, and will make out his account and 
pay the balance. I have always understood that an ad- 
mission of having received the money of another, is 
evidence to enable the party to recover on the count lor 
money had and received, and that the submission to 
account is evidence to support the count on an account 
stated. 


Park J. and Burrovgh J. concurred. 

Richardson J. This decision has nothing to do 
with evidence of title or the registration, but is founded 
upon the acknowledgment made by the Defendant. It 
will not affect any of the cases decided under the re- 
gister acts. 

Rule refused. 


{a) J MadddikSf ito. 
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Addey and Another v, Woolley and Another, Jan. aS. 


j^^EBT upon a bond given to the PlaintiiFs as over- Under the 
seers of the parish of Maxeijy to indemnify th6 jf^*a'nactU« 
parish against the expences which might be incurred on a bond, 
by the birth of an illegitimate child. The Defendants 'I*® 

pleaded that the Plaintiffs were not overseers of the indemnify the 


parish at the time of the commencement of the action. agamst 
^11 j • • j the expence of 

General demurrer and joinder. illegitimate 

child, must be 

Copletj Serjt., for the Plaintiffs. The only question 
in this case is, whether the action should be brought in overseers in 
the name of the overseers to whom the bond was given, ®®ce at the 
or of the overseers in office at the time of the action being mencing the 


brought ; and this depends entirely on the construction action, though 

of the statute 54* G. H. c. 170. s. 8. (a) This action is 

• ^ ^ be the over- 

brought by the parties to whom the bond was given, seers to whom 

the bond was 


(a) Whereby it is enacted, 
“ That all securities given or re- 
ceived, or hereafter to be given, 
for indemnifying any district, 
parish, township, or hamlet, for 
the maintenance of any bastard 
child or children respectively, or 
any expences in any way occa- 
sioned by such district, parish, 
township, or hamlet, by reason 
of the birth or support of any 
bastard child or children born 
within such district, parish, town- 
ship, or hamlet, or chargeable 
thereto, shall be, and the same 
are thereby declared to be vested 
in the overseers of the poor of 
such district, parish, township, or 
hamlet for the time being ; and 


given. 

that It shall |ind may be lawful 
for the overseers of the poor of 
such district, parish, township, or 
hamlet, to sue for the same, as and 
by their description of overseers 
of such district, parish, township, 
or hamlet ; and such action so 
commenced by such overseers 
shall in noways abate by reason 
of any change of overseers of 
such district, parish, township, or 
hamlet, pending the same, but 
shall be proceeded in by such 
overseers for the time being as if 
no such change had taken place t 
any law. Usage, statute, or cus- 
tom to the contrary in anywise 
notwithstanding.” 


Zz 4 


and 
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and not by the overseers at the time the action was 
commenced. There is nothing in the statute to prevent 
the Plaintiffs from suing, and they are entitled to re- 
cover. The statute does not declare that the obligees 
shall not sue. 

Blosset Serjt., for the Defendants, was stopped by the 
Court. 

Dallas C. J. There can be but one construction of 
the statute. The action should have been brought in 
the names of those who were overseers at the time of its 
commencement. 

Park; J. and Burrough J. concurred. 

Richardson J. The statute expressly states, that all 
securities of this nature shall be vested in the overseers 
for the time being. I am therefore of opinion that they 
are the only persons entitled to bring the action. 

Judgment for the Defendants. 


Jan . 19. Clennell, Plaintiff ; Stoker, Deforciant. 

by^ubSti^ Serjt. moved to amend this fine, by sub- 

thenameofa stituting the parish of Allingtm for the parish of 

parifh written BMnay. It was sworn, that the parties intended to 

on an ensure 1 j . ^ 

in the deed to P*®® fands in Allingtony and that name had been written 

lead the usei> on ad erasure in the deed to lead the uses. An appli- 

rf MMte” cation had been made to the Court for the same pur- 

parish, on an 

affidavit stating that it was by mistake, and that the substituted name had been 
written OB the erasure in the deed previous to its exeaition, 

pose 
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pose in the last term; but the Court then refused the 1819. 

amend men as there was not any affidavit that the 

parish of Allington liad been written on the erasure be- Storbr. 

fore the execution of the deed ; but, upon an affidavit to 

that effect being now produced, the Court allowed the 

amendment. 

Fiat 


France v. Stephens. 


Jan* 49. 


J/’AUGHAN Serjt. moved for leave to issue ^ distrin- 
gas to compel the appearance of the Defendant on 
an affidavit of a sheriff’s officer, which stated that he 
went to the house of the Defendant, and there saw a 
person whom he knew to be the wife of the Defendant, 
and was told by her that the Defendant was absent 
from home for fear of his creditors; that he had en- 
deavoured by every means in his power to find him, 
but without success; that notice had been left at his 
house; and that it was the belief of ftie officer and of 
the neighbours of the Defendant, that he had absconded 
for the purpose of avoiding an arrest. 

The Court being of opinion that the affidavit was in- 
sufficient without the evidence of the wife’s declaration. 


The Court re- 
fused to issue 
a distringas 
to compel an 
appearance on 
an affidavit 
stating the de- 
clarations of 
the Defend- 
ant’s wife, the 
affidavit being 
insufficient 
without them, 
on the ground 
that the De- 
fendant should 
not be preju- 
diced by the 
declarations of 
his wife. 


and considering that such evidence should not be ad- 
mitted to the prejudice of the husband, refused the rule. 


Rule refused. 
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Fth. I. In tlie Matter of Hick and Others. 


By the terms 
oF a reference 
to arbitration, 
the two arbi- 
trators were 
to appoint an 
umpire before 
entering into 
consideration 
of the matters 
in difference, 
and to make 
their award 
before a cer- 
tain day, or 
such time as 
they or any 
two of them 
should appoint. 
The arbitra- 
tors, before 
appointing an 
umpire, en- 
larged the 
time, and af- 
terwards held 
a meeting, at 
which the 
parties attend- 
ed : Held, that 
the parties, 
being aware 
of these facts. 


agreement of reference, dated the IHth ikfm/, 1816, 
had been entered into between Hick^ Ovey^ and 
Histone^ who had been partners in trade, arid were then 
dissdlving the partnership, by which the matters in dis- 
pute were referred to Hwit and Mavovy and any third 
person whom they might appoint. In the agreement 
of reference it was provided, that previously to the arbi- 
trators entering on the consideration of the matters 
referred, they should appoint an umpire; and the award 
was to be made in writing under the hands of Hunt and 
Mavor, and the umpire, or any two of them, before the 
2dth Juncy or such other day as they or any two of 
them should enlarge the time to. On the 1st June 
Hunt and Mewor enlarged the time to January y 1817, 
and the umpire, Ludlamy was not appointed until the 
2 1st Jitlyy 1816. Subsequently to the enlargement and 
appointment of the umpire, the parties attended before 
the arbitrators. It was sworn by Himt and Mavovy 
that they had privately examined Tilstone at a meeting 
as to his ability to pay a certain sum in which he was 
indebted to Hick; that they believed that the solicitor 
of Ovey was informed of that meeting; that they also 
called on Cottercly who was the solicitor of Hicky to 


and having 

afterwards attended, could not now make any objection on the ground of the en- 
largement of the time, having been made before the appointment of the umpire* 
Notice was given to one of the parties to attend at a meeting, for the purpose of 
taking instructions for the award, and at that meeting that party did not attend ; 
but the other party attended, and was examined privately. On the evidence which 
he then gave, the amount he was to pay was decreased by the arbitrators : Held, 
tliat this pri^^lte exa|aination of the party in his own favour was incorrect, and that 
the nv,-ard mast therefore be set aside. 


attend 
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attend the meeting to take instructions for the award ; 

that at the t^me of the meeting, as Che^*s solicitor did 

not attend, they refused to admit Cotter el; that, on this Ujdt, 

private examination, they found that Tilstone possessed 

but a very small property, and in consequence thereof 

they made a deduction from the amount in which Tilstone 

was indebted to Hick, 

Bosanquet Serjt. on a former day had obtained a rule 
nisi to set aside the award, on the following grounds, 
among others, viz, 1st, that the arbitrators could not, 
under the agreement, enlarge the time until after the 
appointment of an umpire; and, 2dly, that the arbi- 
trators could not thus privately examine Tilstone without 
giving notice to the other parties of their intention to 
hold a meeting for the purpose of receiving evidence. 

Copley Serjt. now shewed cause. As to the first ob- 
jeetion, the only thing requisite by the reference was, 
that the umpire should be appointed previously to 
taking into consideration the matters in difference, 
which did not prevent their enlargement of the time. 

Besides, the parties must have known the time of the 
umpire's appointment, which was not until the 2 1 st July^ 
and they must also have known that the original 
time expired on the I st June, They must, therefore, 
have been aware of the grounds of this objection when 
they afterwards attended before the arbitrators ; and by 
such attendance they waived this objection. As to the 
second objection, that the arbitrators privately examined 
Tilstone^ as he was a party, not a witness, and as the 
arbitrators had given notice of their intention to hold 
a meeting, they had a right, under the circumstances, 
to examine him separately. 

Dallas C. J. As to the first objection, it appears 
that the parties were aware of it at the time they were 

before 
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181!). before the arbitrators ; and, having gone before them 
, ^ ".r* ^ with this knowledge, they must be taken to have waived 

of Hick. objection, and the Court will not now intertere. 

As to the second objection, it cannot be considered 
that when the solicitor of one party has notice of a 
meeting to take instructions for an award, and the 
other party does not attend, the arbitrators may exa- 
mine a witness at that meeting. A party examined 
must be considered at least as a witness ; it cannot be 
contended that it is just to allow a party who is suffered 
to become a witness in his own cause, to furnish evidence 
at the expcnce of the other parties to the reference, in 
their absence. The rule must be made absolute. 

Paiik^ J. It would be quite contrary to justice, under 
the circumstances of this case, to hold that Tilstone was 
well examined in the absence of the other parties in- 
terested. 

Burrough J. The examination of the party in this 
case has been conducted in a manner contrary to the 
rules for the regulation of evidence adopted either by 
courts of law or equity, and I feel myself bound to pro- 
test against such a proceeding. 

Richardson J. concurred. 

Rule absolute. 
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Doe dem. Williams v. Richardson. 


rule of reference to arbitration in this case recited An action of 
an action of ejectment and notice of trial in the county ejectment was 
of Yo?'L The reference was confined to that action, arbitration, 
and stated that if tlie arbitrator should award that and the re- 

the PlaintifF had any cause of action, he should have which 

* ^ ^ was confined 

costs as in a court of law ; but if he should award to that action, 

otherwise, then the Defendant was to have his costs, stated, that if 

The arbitrator, by his award, directed that the Defend- should award 

ant should give up the premises to the Plaintiff; that that the Plain- 

he should pay the costs of the action, and pay 4/. Ijt. 

for the loss of rent during the time he held over; but tion, he should 

did not award that the Plaintiff had any cause of action. as 

The arbitrator also directed, that, on performance of the jjj ^°The 

award, each of the parties should, at the charges of each arbitrator, by 

other, execute releases from the beginning of the world 

^ ^ reeled the De- 

to the day of the date of the aw^ard. fendant to de- 

liver up the 

Blosset Serjt. now shewed cause against a rule nisi for payThreosts^ 
an attachment for the sum of 4/. Is. and costs, which had of the action, 
been obtained by Hullock Serjt. in the last term. First, 
the arbitrator by his award has assumed to give to the Plaintiff for 
l^laintiffhis costs; but he has not found that the Plain- lost of rent 
tiff had any cause of action. Possibly the Plaintiff’s right dm*e”fhe^De- 
to recover might have been good, yet a wrong demise fendant held 
might have been laid in the declaration, viz, before the 

right of action accrued; and then, though the recovery of rected the 

parties to ex- 
ecute general mutual releases. On a motion for an attachment against the Defend- 
ant for the sum awarded to the Plaintiff, held, that che award w'as in that respect 
good, although the arbitrator did not find in terms that the Plaintiff had any cause of 
action ; and also, that if the award were bad as to the direction of mutual releases, 
that would not vitiate the whole award. 



m 
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141 9* premises might be right, the event of the action ought 

^ to have been the other way. The arbitrator ought to 

WiWAMs have found that the Plaintiff had a good cause of action. 

V- Secondly, after having directed that the Plaintiff was to 
RiCHAitQSQN* costs, the arbitrator awards that each party 

should deliver to the other, mutual releases of all mat- 
ters affecting the premises, from the beginning of the 
world to the day of the date of the award, which makes 
the whole award bad. When any thing ordered to 
be done is made part of the consideration, and to 
dc^pend upon that which is not within the authority of 
the arbitrator, the award fails. 1 Moll. Abr. (a) An 
award may be good in part, and bad in part, Com. 
Dig. (b) ; but if the bad part override the wliole, the 
whole is bad. The award of the mutual releases is bad, 
and is part of the consideration; and therefore the award 
fails altogether. 

Dallas C. J. It cannot be requisite that an arbitrator 
should set forth in terms that which is a necessary and 
inevitable consequence; viz. that the Plaintiff had a 
cause of action. We are not to assume a possible case out 
of the award, but to intend every thing in favour of it. 
I think the aw^ard is good, except as to that part which 
relates to the release. The award is not vitiated by the 
surplusage, and the Defendant is bound to perform it by 
paying this money. 

Park and Burrough Js. concurred. 

Richardson J. It may be understood, if necessary, 
that the releases directc^d, mean releases of all matters 


{a) 259. 1. 45- 


(^) Arbitrament^ E. 19, 

relating 
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relating to the matters in the submission to reference; ISIV* 
but if that part be bad, it cannot vitiate the whole 

award. VfitUAm 

Rule absolute for attachment for non-payment of 

the sum awarded and costs; the attachment to l^tCHAansoN# 
lie until Monday in the office. 


Parker and Another v . Biscoe. Feh . 3. 


^SSUMPSIT to recover the residue of the purchase 
money of certain estates in the parishes of Tackley^ 
Cuddesdon^ and Denton^ in the county of Oxfcn d^ which 
had been purchased by the Defendant from the Plaintiffs, 
at a sale by public auction. The Defendant had paid a 
deposit, and undertaken to pay the residue of the pur- 
chase money, on or before a given day, on having a 
good title to the premises. The Defendant pleaded the 
general issue ; and, upon the trial before Gibbs C. J. at 
Westminster^ at the sittings after Easter term, I8].7j the 
sufficiency of the title tendered by the Plaintiffs being 
the only point in dispute between the parties, a verdict 


A will is re- 
voked by a 
subsequent 
fine ; and 
W'here a testa- 
tor, by his 
will, devised 
his estates to 
his eldest son 
and his issue , 
in tail, and af- 
terwards by a 
codicil, (recit- 
ing that, since 
making his 
will, certain 
other estates 


had been d^ 

vised by the brother of the testator to him for life, with remainder to his (the testa- 
tor’s) children and their issue,) revoked the devise of the estates mentioned inJiis will 
to his eldest ton, and declared that a proviso contained in his will should be ex- 
tended so as to comprehend the estates limited by the will of his brother, and to 
prevent the estates settled by the will of the testator from going with the estates 
limited by the will of his brother : It was held, that the codicil did not operate as a 
republication of his will, nor as a devise by implication or confirmation of the de- 
vise of the lands comprised in the will of the brother. 

a. A fine of all the lands within a certain parish is sufficient to iaclude a manor 
within that parish, although not mentioned by name. 


was 
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was taken for the Plaintiffs, subject to the opinion of 
the Court, as to the sufficiency of the title, upon the fol- 
lowing case. 

Sir John Whalley Smythe Gardiner^ Bart,, by inden- 
tures of lease and release, dated respectively the 2 d apd 
3d eTw/y, 1787, executed upon his marriage with Miss 
Martha Newcome^ settled certain hereditaments at 
Tackleijy and Cuddcsdon^ and Denton^ in the county of 
Oxford^ and all other the hereditaments of him the said 
Sir John W, S. Gardiner situate at TacJcley^ Cuddesdon^ 
and Denton^ to the use of himself and his heirs until 
marriage ; then to the use of himself for life ; and, 
after his decease, to the intent, that in case his intended 
wife should survive him, she should have for life an 
annuity of 800/., in lieu of dower, with the usual 
powers ol* entry, distress, and perception of profits 5 and, 
subject thereto, to trustees, their executors, adminis- 
trators, and assigns, for 9J) years, to commence from 
the decease of the said Sir John fV, S. Gardiner^ in trust 
for better securing the said annuity of 800/. ; and, sub- 
ject to the said term, to the use of the said Sir John 
W. S. Gardiner^ his heirs and assigns. Sir JoJm W. S. 
Gardmer^ at the time of making the said settlement, 
was seised in fee of the said estates. 

There is a hamlet in the parish of Cudd^sdon^ called 
Wheatley^ and a manor by reputation called the 
Manor of Wheatley^ which extends over the whole 
hamlet; but there arc no copyhold tenants within 
Wheatley^ nor any freehold tenants holding of the said 
manor. Sir John W. S. Gardiner^ at the time of the 
said settlement, was seised in fee of jands within the 
said hamlet, and also of the said reputed manor ; and 
by his will, dated the 13th Aprils 1795, duly executed 
to pass real estates, after directing his debts to be 
paid, and bequeathing certain pecuniary legacies, he 
devised the estate at Tackley to his wife, Lady Martha 

Gardiner^ 



IN THE FirrY-NiNiH Ykar oe GEORGE ill. 

Gardiner and her assigns; for her life ; and he also gave 
her and her assigns for her life, one annuity or clear 
yearly rent charge of 200/., (in addition to the 800/. 
which she would, in case she survived him, become in- 
titled to by virtue of her marriage settlement,) and 
charged the said additional annuity upon all his lands 
and hereditaments, within Tackley^ Cuddesdon^ and 
Denton^ which were by the said settlement made subject 
to the rent charge of 800/., with the usual power of 
entry and distress upon the lands cluirged there!with, 
in case of non-payment thereof; and the testator also 
gave and devised all his lands and hereditaments at 
Taciclerj, then in his own occupation, (after the decease 
of his wile, and in the mean time subject to her 
life-estate therein,) and also all other his lands and 
hereditaments in Tackley^ Cuddesdon^ and Denton^ 
(subject to the rent charges of 800/., and 200/.,) and 
all other his real estate whatsoever, to Sir William 
Henry Askhursty his heirs and assigns for ever; to the 
use of his (the testator’s) first and other sons succes- 
sively in tail male ; with remainder to the use of his 
daughters, as tenants in common in tail general ; with 
remainder to the use of his (the testator’s) brother, 
James Whalleyy and his assigns for his life; w'ith re- 
mainder to the use of James Whalley^ the only son of 
the testator’s brother, the said James IVhalleyy by his 
late wife, Elizaheihy deceased, and his assigns, for his 
life; with remainder to the use of the first and other 
sons of James Whalley the son successively in tail male, 
with divers remainders over. 

By indenture of covenant, dated the 12th May^ 
between Sir xJohn W, S, Gardiner and Lady Gardiner 
of the one part, and G. Gostling and Henry Newcome 
of the other part, reciting the settlement made upon 
Sir John’ 'A marriage; and that Sir John and Lady Gar* 
diner were desirous of exonerating the premises at Tack* 

Von. VIII. S A ley 
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le^ from the payment of the rent charge of 800/., secured 
for the jointure of Lady Gardiner^ in case she should 
.T,, survive Six John; and that the same should from thence- 
forth be exclusively charged on the premises at Ctiddes- 
don and Denton, which being free from all incumbrances 
and of the annual value of 1 1 50/. and upwards, would 
afford an ample security for payment thereof ; Sir John 
covenanted, and Lady Gardiner consented and agreed 
with George Gostling and Henry Nemcome to levy to 
them' a fine sur conuzance de droit, come ceo, S^c, of all 
the said lands and hereditaments in the several parishes 
of TacJcley, Cuddesdon, and Denton, and of all other the 
premises subjected to the payment of the rent charge of 
800/. And it was thereby declared and agreed that the 
fine should enure to the uses thereinafter declared, viz. 
as to the premises at Tackley, to the use of Sir John, 
his heirs and assigns for ever, freed and discharged from 
the said annuity or yearly rent charge of 800/. and all 
powers and remedies for recovering the same. And as 
to the premises at Cuddesdon and Denton, and all other 
the premises agreed to be comprized in the said fine, 
whereof no use was therein declared, to the same uses, 
and charged in the same manner, and subject to the same 
powers of distress and entry, and the same term of years 
as by the said settlement were limited and declared of 
and concerning the whole of the premises. 

Sir John W, S. Gardinej', previously to the date of 
his will, but after the date of his marriage settlement, 
purchased two small farms in Tackley, which were con- 
veyed to him in fee, but which were not included in the 
last deed nor in the fine. 

The reputed manor of Wheatley was not named in 
the last mentioned deed nor in the fine, which was duly 
levied, as of Easter term, 36 G. 3. in which George 
Gostling and Henry Newcome were Plaintiffs, and Sir 
John W* & Gardiner and Martha, his wife, were De- 

fbreiants. 
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forciantfii, of messuages and lands in the parishes of 
TackUy^ Cuddesdon^ and Denton. 

Johi fV.S. Gardiner died on the 1 8th November^ 
1797j without issue, leaving James Whalley^ his bro- 
ther, and heir at law, and without having revoked or 
altered his will otiierwise than by the operation of the 
said fine, and seised, together with other real property, 
of the said estates, devised or intended to be devised 
by his said will. 

Jcf^mes Whalley^ the brother of Sir Jb/m, by his 'will, 
dated the 2d JuLy^ 1 7 previous to the death of his 
brother, and duly executed to pass real estates, de- 
vised all his real estates, except certain copyhold estates 
therein mentioned, subject as therein mentioned, to 
trustees, their heirs and assigns, to the use «f, or in 
trust for his eldest sou James Whalley and his assigns, 
during the term of his life, without impeachment of 
waste, (except as therein mentioned,) with remainder 
to trustees, and their heirs, during the life of his said 
son, in trust to preserve the contingent reniainders, with 
remainder to the first, second, third, fourth, fifth, and 
all and every other the son and sons of the body of his 
said son James Whalley lawfully issuing, successively in 
tail male, with divers remainders over. 

The last mentioned testator, soon after the death of 
his brother Sir Jolm W. S. Gardiner^ made the follow- 
ing codicil to his will : 

This is a codicil to be annexed unto and taken as 
part of the last will and testament of me Sir James WhaU 
ley Smythe Gardiner^ Bart. (lately James Whalley^ Esq.) 
Whereas, by the death of my late brother Sir John 
W. S. Gardiner^ Bart, without issue, I am become en- 
titled for life to certain estates, hereditaments, and pre- 
mises mentioned in the last will and testament of Sir 
William Gardiner^ Bart, deceased, under and by vuttue 
8 A Y df 
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of the same will, with remainder to my first and other 
sons4n tail male, with divers remainders over in favor 
of my issue, by which event the said estates, heredita- 
ments and premises, will upon my death descend and 
go to niy lesldest son James ^Vhalley ; I do, therefore, 
consistently with my said will, revoke and annul the 
limitation therein contained of my estates and heredita- 
ments in favour of my said son James Whalley^ it being 
still my will and intention that my said estates and he- 
reditaments in my said will mentioned, shall not be 
held and enjoyed by any one of my sons and daughters, 
or his, her, or their issue, together with the said estates 
and hereditaments so as aforesaid limited by the will 
of the said Sir William Gardiner deceased, as more 
fully and •particularly expressed in the clause or proviso 
in that behalf in my said will contained. And whereas, 
the said Sir John Whalley Smith Gardiner hath in and 
by his last will and testament limited several estates 
and hereditaments therein mentioned, at TacJde^y in the 
county of Oxford^ and elsewhere, to or in favor of me 
for life, with remainder to or in favor of my children 
and their issue, in such manner as therein specified; 
and it being also my will and mind that my said estates 
and hereditaments in my said will mentioned, and which 
are situate in the county of Lancaster^ shall not be held 
or enjoyed by any one of my said sons or daughters, 
or his, her, or their issue, together with the said estates 
and hereditaments, limited by the will of the said Sir 
John W. S. Gardiner^ deceased, until or before the ul- 
timate remainder or reversion limited in and by my 
said will, shall take place or come into actual possession; 
I do therefore will and declare, that the said clause or 
proviso contained in my said will, shall be extended 
and enlarged so as to comprehend the said estates and 
hereditaments limited by the will of the said Sir John 
W. S. Gardiner^ as well as those limited by the will of 

the 
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the said Sir William Gardiner^ and for preventing my 
said estates and hereditaments in and by my said, will 
directed to be settled from going with the said estates 
and hereditaments, limited by the will of the said Sir 
John y > . S, Gardiner^ exactly in the same manner as is 
provided by the said clause or proviso with respect to 
the estates and hereditaments limited in and by the will 
of the said Sir William Gardiner, I do also will and 
declare, that such of my said children as may happen 
to be entitled, under my said will and this codicil, to my 
said estates and hereditaments in my said will directed 
to be settled, shall be considered as an oldest child, so 
far as to prevent, and for the purpose of preventing such 
child from being entitled under my said wdll, (in the 
same manner as is therein provided with respect to my 
oldest child,) to any part of the money to arise from 
the sale of iny copyhold estates therein mentioned, or 
my personal estate ; and also from being entitled to any 
share or part of the sum of 6000/. directed to be raised 
by the settlement made upon my marriage with my 
present wife : and I do hereby limit and appoint of and 
concerning the said 6000/. accordingly, and intending 
that in all other respects the same shall go and be di-> 
vided, as mentioned in the said settlement.^' 

The said Sir James W, S. Gardiner died on the 21st 
Augusl^ 1 805, without revoking or altering his said will 
and codicil, leaving James Whalley^ Esq. (now Sir James 
W, /S'. Gardiner^ his eldest son and heir at law. 

By indentures of lease and release, dated respectively 
the 30th and 3 1 st JuLy^ 1 807, made upon the marriage 
of the said Sir James W* S. Gardiner^ reciting that he 
was then seised of or well entitled to an absolute estate 
of inheritance in fee simple in possession, of and in 
divers lands and hereditaments, situate (among other 
places) at Wheatley, Tackley, Cuddesdxm, and Denton :■ 

3 A 3 And 
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And also reciting, that a treaty of marriage had lor 
some time been carried on between him and Frances 
Mosley ; it was witnessed, that in consideration of the said 
intended marriage, the said Sir James W. S» Gardiner did 
grant, release, and confirm unto the trustees, their heirs 
and assigns, (among other hereditaments,) all the here- 
ditaments at Wheatley^ Tackley^ Cuddesdm^ and Denton^ 
(being the estates comprized in the will of the said Sir 
JohjiW.S* Gardiner^ deceased, )to hold the same unto them, 
their heirs and assigns, to the use of the said Sir James 
W. S. Gardiner, until the said intended marriage should 
be solemnized, and, after the solemnization thereof, to 
the use of the said Sir James W, S. Gardinei' and his 
assigns, for his life, sans waste ; with remainder to 
the use oT tlie said trustees, and their heirs during his 
life, in trust to support contingent remainders, and 
after his decease to the use of the first and every other 
son of the body of said Sir James TV. S. Gardiner, on 
the body of said Frances Mosley to be begotten, suc- 
cessively in tail male, with divers remainders over. 

And it was by the said indenture of release pro- 
vided and declared, that it should be lawful for the 
trustees, and the survivor of them, and the executors 
or administrators of such survivor, at any time or 
times thereafter, at the joint request, and by the joint 
direction of Sir James W. S. Gardiner and Frances 
Mosley^ during their joint lives, and after tlie decease 
of the said Frances Mosley, then at the request and 
by the direction of the said Sir dfames W. S. Gardiner 
alone, (testified by some writing under their respective 
hands and seal, or hand and seal, attested by two 
or more credible witnesses,) to dispose of and convey 
either by way of absolute sale or in exchange, or by 
some assurance or assurances in the nature of an ex- 
change for or in lieu of other freehold hereditaments, 

all 
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all or any part or parts of the manors and other here- 
ditaments thereby released, with the usual provisions 
for investing the money to arise by the sale of the here- 
ditaments in the purchase of other estates, and for con- 
veying the purchased estates and those recj^ived in ex- 
change, to the subsisting uses of the settlement, and 
for discharging purchasers from seeing to the applica- 
tion of their purchase monies. 

The estate sold, was comprized in the settlement 
of the 2d and 3d July^ 1787, and is situate in the pa- 
rishes of Tackley^ Ctiddesdo7i^ and Denton^ and a small 
part thereof is in the said hamlet of Wheatley in the 
said parish of Cuddesdoyi^ and was sold under the powers 
reserved to the Plaintiffs by the settlement of the 3 1st 
July^ 1807, at the joint request and by the joint direc- 
tion of the said Sir James W, S. Gardiner and Frail’- 
ces^ his wife, made according to the form prescribed by 
the same settlement. 

I'he question for the opinion of the Court was, whe- 
ther the Plaintiffs were entitled to recover. 

Bosanquet Serjt. for the Plaintiffs, If there be any 
doubt upon the construction of the several instruments 
contained in the case, the Plaintiffs are entitled to the 
benefit of it, as they claim as heirs at law. There are 
five points to be argued, 1st, whether the fine levied in 
171)6, and the deed declaring the uses of the fine 
effected a revocation of the will of Sir Johfi W. & Gar- 
diner. And if so, then 2dly, whether the codicil to the 
will of Sir James W, S, Gardiner amounted to, or had 
the effect of a republication of such will of Sir James 
W, & Gardiner^ so as to subject the estates in TacMey^ 
Denton^ and Cuddesdon, comprised in the fine of 1796, 
to the devises and limitations contained in such will. 
Orj 3dly, whether Sir James W S’ Gardiner^s codicil 
3 A 4 amounted 





V* 



CASES IN HILARY TERM 


amounted to or contained a devise by implication of the 
©States at TaikTey^ Denton^ and Cuddesdon^ comprised in 
V, the fine. Or, 4 thly, whether the said codicil could in 
any manner be' considered as amounting to a confirm* 
ation or rcftoration of the devise of the estates con- 
tained in the will of Sir John W. S» Gardinet\ And 
5thly, whether as th'e^ reputed manor of Wheatley is not 
mentioned in the fine, the lands situate in the hamlet 
of Wheatley passed by the fine. 

As' to the first point, the question is no longer open 
to dispute. The rule has been laid down by Lord 
Kenyan^ in Goodtitle v. Otway («), in which case he 
says, “ I take it that the law of the land is now clearly 
and indisputably fixed, if at any time it can be fixed, 
that where the whole estate is conveyed away to uses, 
though the ultimate reversion comes back again to the 
grantor by the same instrument, it operates as a revo- 
cation of a prior will.’^ That case has been since con- 
firmed by the case of Doe v. Dilnot {h)y in which the 
Court, referring to Goodtitle v. Otway ^ decided, that if a 
testator, after having made his will, levy a fine to such 
uses as he shall by deed or will appoint, and die without 
making any new will, the will made prior to the fine is 
revoked thereby. It is therefore clear that the fine 
operated as a revocation of the will of Sir John W, S. 
Gardiner. The second point, whether the codicil 
operates as a republication so as to bring down the will 
to the date of the codicil, appears as clear as the former 
point. ' In Goodtitle v. Meredith (c), Lord Ellenboraugh 
states, that the efiet;t of a codicil has been settled in a 
series of cases, the effect of which is to give an operation 
to the codicil joer se^ and, independently of any intention, 
so as to bring down the will to the date of the codicil, 
tnakitig the will speak as of that date, unless indeed a 

(») 7 T. /?. 419. {b) (f) a 5.5. 

contrary 



IK THE FiFTT-NINTH YeAR OF GEORGE 111. 

contrary intention be shewn, in which case it will repel 
that effect. Such, he continues, was the case of Bmaes 
V. Bcnsxs {a\ where the codicil devised the said lands ; 
which word said was considered by the Jud^9.as con- 
trolling the effect and operation of the codic^ confining 
it to those lands which would have passed under the 
will as it originally stood, and not extending the will to 
all the lands at the date of the codicil. This is a 
stronger case than Bowes v. Bowes^ in which the general 
rule was admitted. There Lord Eldon says, thfft, al- 
though a republication of a will of lands certainly speaks 
as of the time of the republication, yet that, in all cases 
of that kind which had come before the Courts for de- 
cision, the only question had been, whether the parti- 
cular case was or was not within the general inile. He 
also observes, that wherever a question of this kind has 
arisen, those who had to solve the question had usually 
done so by satisfying themselves respecting the intent of 
the testator. The codicil recites the will of Sir William 
Gardiner^ by which lands were limited to himself fof 
life^ with remainder to his children and their issue; and 
then the testator revokes the devise in his own will in 
favour of his son James Whalley. This part of the 
codicil adds nothing to the will, but merely revokes it 
as to the limitations to his eldest son. By the codicil 
he then recites, that the said Sir Johii W, S. Gardiner 
hath by his last will limited several lands at Tackley^ in 
the county of Oxford, or elsewhere, in favour of the 
said Sir James W, S. Gardiner and his children, and 
their issue; and it being his will that his said, estates 
in his will mentioned, and which are situate in the 
county of Lancaster^ should not be held, &c. Now, 
this revocation can only extend to lands in his will, and 
lands in the county of Lancaster, thereby expressly con* 

{<») % Bos. ^ Pull. 5C-0. 
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IS 19. ^ fining the operation of the codicil to those lands, and 
negativing it as to the lands in question. It cannot be 
V* contended, that this •codicil, which merely operates as a 
revocation of his will as to a part of the lands thereby 
devised, C#n operate to devise other lands, that is, the 
lands in Oxford, Besides, he recites, that the lands in 
Oxford have been disposed of in a different way ; so, he 
not only confines the codicil to the intentions expressed 
in his will, but expressly recites that the other lands are 
disposed of altogether, supposing that he had no power 
over them. [Richardson J. In this codicil there are 
no general words confirming the will.] Every thing 
tends to revoke, nothing to confirm. The words 
are, “ consistently with my will.” Now, what is 
contended for will not defeat the intention of the tes- 
tator, for it will make these lands descend upon the son 
as heii* at law, although excluded from taking under 
the will and codicil. The third point, whether the 
codicil can be considered a devise by implication, can- 
hot require any argument; all implication is negatived. 
He considers these lands as already disposed of, and 
treats them as being out of his power. The codicil was 
made for the simple purpose of taking away from the 
eldest son a part of what could othei*wise have come to 
him. To the fourth point the same arguments apply ; 
for the codicil could not amount to a confirmation of 
the brother’s will, as all implication of confirmation is 
negatived by the circumstance of the testator supposing 
that the lands were already disposed of, and that he 
had no power over them. For the same reason that 
the codicil did not amount to a devise by implication^ 
it cannot be considered a confirmation. As to the fifth 
point ; the reputed manor of Wheatley is within the 
parish of Cuddesdon^ and the fine comprised lands in the 
parish of Cuddesdon^ and must therefore have compre- 
hended the lands in the reputed manor of Wheatley^ 

of 
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of which indeed there are no copyhold or freehold IS 19. 
tenants. ' 

Blosset Serjt., for the Defendant, was stopped by the BfSdOK. 
Court, they being of opinion that upon ^very point 
which had been mentioned, the PiaintifTs were entitled 
to recover. 

Judgment for the Plaintifis. 


DuRELL V. MaTHESON. Feb. 4. 

JT ENS Serjt. on a former day in this term, had ob- Security for 
tained a rule nisif that the Plaintiff should give cannot 

^ he required 

security for costs, upon an affidavit stating him to be a from a fo- 

native of St* Peter$humlu and resident there. reigner in the 

habit of redd- 
ing in this 

Coplaf Serjt. now shewed cause, upon an affidavit, country four 
stating that this was an action for freight under a 

” ... ® yc**’" 

charter party ; that the Plaintiff* was then gone to some 
port on the continent, but was expected back soon, and 
upon his return, would probably reside here for some 
months ; that although a native of St. Petershurgh^ he was 
in the habit of residing in this country for four months 
in the year, and had done so for the last thirty years \ 
that he was possessed of a large property, and was well 
able to pay the costs. He cited Nelson v. Ogle {a), in 
which case security for costs was not required of a 
foreigner, a captain of a ship, who was in the habit of 
sailing to and from the ports of this country. 

{a) Antet ii. 453. 

Lens 
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HlATlUESOK. 


Lens Seijt. in support of this rule. By the affidavit 
on the part of the Defendant, it is averred, that the 
Plaintiff is a native, of SU Petersburghy and a resident 
there; the Plaintiff has not contradicted the fact of 
residence ^xcept by circumlocution. To resist this 
application, he must directly negative the fact of his 
residence at St. Petershurgh. 


Dallas C. J. In Nelson v. Ogle the Court held that 
the Plaintiff’s case was not distinguishable from that of 
an English sailor, and the affidavit stated that the Plaintiff 
was never resident in any particular place. Here it is 
stated that the Plaintiff is domiciled abroad, and that 
statement has not been directly answered ; but, on the 
whole, we do not think this is a case in which security 
for costs can be required. His residence in this country 
for a given period in every year is distinctly stated. 

Rule discharged. 




l^OPEZ V. UE lAST 




^ ***^*lf *** ^ ^ *^^**** ^ verdict had been found for the Plaintiff 

for the sum of 37,000/. A ilew trial was afterwards 
moved for, and the motion was acceded to, on con- 
dition that the Defendant should procure a bond from 
Messrs. Gl;^n and Co. to secure to the Plaintiff the 
sum to be recovered by the action and costs, in case a 
similar verdict should be given on the second trial. The 

steotld action 

proving similar to that of the first action, i, properly stamped with a 35/. stamp. 
The Court will not amend a rule for a new trial by providing that the action shall 
not abate by the death of a party, where a surety has previously entered into a bond 
for payment of the daiAiges and costs of the second trial. 


cure 
mages to be 
recovered 
Upon a hew 
trial, and the 
costs of the 
action, in the 
evetit of ths 
result of a 


bond 
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bond was procured from Messrs. G^fn and Co., stamped 
with a 35 f. stamp. 

Mullock Serjt,, on a former day, on an affidavit of 
these facts, had obtained a rule nisi to have the bond 
stamped with an ad valorem stamp at the ^sts of tiie 
Defendant. 





De Tastkt. 


Lens Serjt. now shewed cause. There is nothing 
stated in the affidavit to shew that the stamp is an im- 
proper one. If it had a wrong stamp, the Plaintiff 
should have made the objection when the bond was 
sent to him for his approbation, which he did not do. 
The expencos of procuring the execution which are 
heavy, have been paid by the Defendant, '^fhe words 
of the statute are {a\ “ bond in England^ and personal 
bond in Scotland^ given as a security for any definite 
and certain sum of money;” now this is not for a 
definite sum, for it is to secure the damages and costs 
of an action, the amount of which cannot be now ascer- 
tained. Neither can this bond fall into the other class : 
viz. “ bond in England^ and personal bond in Sootland^ 
given as a security for the repayment of any sum or 
sums of money to be thereafter lent, advanced, or paid, 
or which may become due upon an account current.” (i) 
No inoiiey 1 ms here been lent, advanced, or paid, nor 
is there any account current, neither is this case within 
the spirit of the act, vvhich contemplated money bonds 
only, and not indemnities. So far from being a definite 
sum, the Defendant does not mean that the Plaintiff 
shall have any sum whatever. 

Hidlocky in support of his rule. The sum of 37 , 000 /. 
was due on the former verdict, and the stamp should 
therefore be on that amount at the least, for this is sui- 

(«) 55 ( 7 . 3. f. 184.^. 1561. (^) Uk 

ficic^ntlv 
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18 If. ficiently definite ; the maxim id cerium est quod cerium 
^ potest^ applies here, or if not so considered, tlua 

bond should have a 25/. stamp under the words following 
0x Tastst. tjje last mentioned clause, “ where the total amount of 
the monev secured, or to be ultimately recoverable 
thereupon, shall be uncertain and without any limit.*’ 

In u subsequent part of the act {a\ it is enacted, that 
“ where any bond in England shall be given as a 
security for the performance of any covenant or agree- 
ment, for the payment or transfer of any sum of money, 
such bond shall be charged with the same duty as 
if the same had been immediately given for the payment 
or transfer of such money, &c.” This is an agreement 
within this clause, and the Defendant is entitled to an 
efficient sfcurity. 

Dallas C. J. When the Court mentioned the secu- 
rity to be given in this case, they of course intended 
that it should be made upon a proper stamp, and I 
think that the present stamp is proper. 7'his cannot 
be considered a bond for a sum certain, neither is it a 
bond for securing money to be lent, advanced, or paid, 
nor does it come within the clause as to bonds for the 
performance of covenants for payment of money. It is 
a mere indemnity bond, and is properly stamped. The 
rest of the Court concurred. 

Rule discharged* 

On making this motion on a former day, HvUoch 
moved to amend the rule of court, which had been 
made relative to the new trial, on an affidavit which 
stated that the Defendant had signified his intention of 
having a commission to examine witnesses abroad, and 
that a commission had left this country Xo procure evi- 
dence in Portugal^ which in all probability could not 


(a) Page ij? 64 . 


return 
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retnm to England for the purposes of the trial, until 
afler next Michaelmas term, and that the Defendant was 
87 years of age, and infirm. The amendment moved 
for tvas, that it might he provided by the rule, that 
the suit should not abate in the event of tl^ death of 
the Defendant. 

The grounds of the application were to avoid ex- 
pence, the costs of the former trial having amounted to 
upwards of 5000/. Pleydell v. The Earl of Dor* 
cAes/er (a) was mentioned. • 


1819 . 


V* 

DcTAsneic. 


Dallas C. J. That case turned on different circum- 
stances, nor was there any guarantee. Here the party 
might have stipulated for the non-abatement of the suit 
at first, and then Glyn and Co. would have considered 
whether they would have entered into the bontl or not 
on those terms ; but the application is now made out of 
time, and cannot be granted. 

The rest of the Court concurring, as to the latter part 
of the motion, the 

Rule was refused. 


{a) 7 r. E. 529- 


Lewis V. Campbell. 4. 

^ OVEN ANT for quiet enjoyment. The declaration j, xhe assig- 
slated, that on the 1st November^ 1803, by an nee of an as- 
indenture made between the defendant of the one Jefse^of a 

term for years 

may maintain an action upon a covenant for quiet enjoyment, entered into by the 
lessee with the first assignee and his assigns upon the assignment of the term to him. 

a. If an assignee convert the lands assigned to him into pleasure grounds, and 
erect buildings on them, he cannot recover the value of the improvements in an action 
upon a covenant for quiet enjoyment, unless he state the special damage in his 
declaration specifically. Quare, Whether, if so stated, he could recover ? 
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1S19. part, BXid Benjamin Carp the other part; (after re- 
^ citing that by indenture dated the Ist January^ 1801, and 
v. made between James Barclay of the one part, aiM the 
C ampbb IiL. Defendant of the other part ; Barclay^ for the consider- 
ations thca-ein mentioned, demised to the Defendant, 
his executors, administrators, and assigns, certain pr^ 
mises, situate at Totteridge^ in the county of Hertford^ 
to hold the same to the Defendant, his executors, ad- 
ministrators, and assigns, from the 25th Marchy 1800, 
for twenty-one years, subject to a proviso for deter- 
' fening the said term, at the end of the first seven or 
fourteen years ; yielding and paying yearly to Barclayy 
his heirs, or assigns, the yearly rent of 70/., by equal 
half-yearly payments ; and further reciting, that Carp 
had contyacted with the Defendant for the purchase of 
several premises therein described, being part of the 
tenements above-mentioned, for the residue of the term, 
at the price of 420/. ; and that the Defendant in con- 
sideration thereof, had agreed to pay the said annual 
rent of 70/. to Barclay y his heirs, or assigns, and to 
pay and discharge all taxes during the continuance of 
the said term, and to indemnify Corpy his executors, 
administrators, and assigns therefrom ;) it was wit- 
nessed, that for the considerations therein mentioned, 
the Defendant bargained, sold, assigned, and set over to 
Corpy his executors, administrators, and assigns, certain 
tenements and premises therein described, part of the 
premises described in and demised by the said inden- 
ture of lease, and which were then held under and 
by virtue of the same indenture of lease, to have and 
to hold the same to Corpy his executors, administrators, 
and assigns, thenceforth for and during all the residue 
and remainder of the said term of twenty-one years 
therein then to come and unexpired. And the De- 
fendant for himself, his heirs, executors, and adminis- 
trators, did thereby covenant with Corpy his executors, 

administrators. 
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admluistrators, and assigns, that it should be lawful for 1S19. 
Corp, his executors, administrators, and assigns, thence- 
forth^froin time to time, and at all t^etH thereafter, 
durhig the continuance of the said term of 21 years, Campbell. 
peaceably and quietly to enter into and iison, have, 
hold, use, occupy, possess, and enjoy the said tenements 
and premises thereby assigned, with the appurtenances, 
and to receive and take the rents and profits of the same 
premises, without any let, suit, &c. of, from, or by the 
Defendant, his executors or administrators, or any perso&; 
or persons whomsoever; and free and clear, and fr^el^ 
and clearly and absolutely acquitted, exonerated, re- 
leased, and discharged, or otherwise by him the De- 
fendant, his heirs, executors, or administrators, at his 
or their own costs and charges, in all things *vell and 
sufficiently protected, saved harmless and kept indemni- 
fied of, from, and against all and all manner of former and 
other gifts, grants, and incumbrances, at any time there- 
tofore, or to be thereafter made, done, committed, or 
suffered, by the Defendant, his executors, or adminis- 
trators, or any other person or persons : by virtue of 
which assignment Corp entered upon the premises, and 
became possessed thereof; and being so possessed on the 
2d Januarp^ 1804, by a certain indenture made between 
Corp of the one part, and the Plaintiff of the other 
part, it was witnessed, that for the considerations 
therein mentioned, Cmp assigned to the Plaintiff 
the lands so assigned as aforesaid; to hold the same 
to the Plaintiff, his executors, administrators, and 
assigns, for and during all the residue of the said 
term of 21 years, then to come and unexpired : by 
virtue of which last-mentioned indenture, the Plain- 
tiff entered upon the assigned premises, and became 
possessed thereof. The Plaintiff then averred his 

general performance, and assigned for breach, that he 
VOL.VIII. 3B had 
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181 9* had not, nor could he from time to time, and at all times 
since the assignment to him of the said demised pre- 
mises, and dupng the continuance of the residue of 
the said term of 21 years, peaceably and quietly have, 
hold, See. ^he said lands and premises so assigned and 
granted by the Defendant to Corj), and by Corp to the 
Plaintiff as aforesaid ; nor could he receive or take the 
rents and profits thereof, without the let, suit, 8cc. of, from, 
or by the Defendant, or any person or persons whomso- 
^yer‘. for that Barclay^ after the making of the said first- 
^TOeiitioned indenture, and during the said term, of 21 
years, to wit, on the first day of January^ 1810, and con- 
tinually from thence, until and at the time of the eviction 
and expulsion thereinafter mentioned, had lawful right 
and titla to the said premises so assigned by the 
Defendant to Corp^ and by Corp to the Plaintiff as 
aforesaid, by reason of a forfeiture of the said pre- 
mises before then committed by the Defendant for a 
breach of a covenant contained in the indenture of 
the 1st Januanj, 1801; and having such lawful right 
and title to the same premises, after the assignment 
thereof to the Plaintiff’ as aforesaid, and during the 
term of 9 1 years, in the said first-mentioned indenture 
specified, to wit, on the llihAugusty 1811, entered 
into and upon the same premises, with the appur- 
tenances, and in and upon the said possession of the 
Plaintiff thereof, and ejected, &c. the Plaintiff from and 
out of the possession thereof, and kept and continued him 
so thereof ejected from thence; whereby the Plaintiff* had 
not only lost and been deprived of the use, benefit, and 
advantage of the said premises so assigned to him as 
aforesaid, but had also been forced and obliged to, and 
had necessarily paid divers sums of money, amounting 
together to a large sum of money, to wit, the sum of 
SOO/,, in endeavouring to defend his possession of the 

premises 
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premises against Barclay^ and had also lost divers other 1819. 
large sums of money, in the whole amounting to the 
sum of 2000/., by the Plaintiff paid, laid out, and ex- v, 
pended in and about the altering, improving, and or- Campbell, 
namenting of the same premises, contrary ty the form 
and effect of the first-mentioned indenture, and of the 
covenant of the Defendant by him made with Corpy 
and his assigns, in that behalf as aforesaid. 

The Defendant pleaded, 1st, nmi cst ^c/z/was to hi s , 
indenture of the 1st of Nouemhery 1803; 2dly, a sin^il^i 
plea as to Corp'^ indenture of the 2d of Januarip 1 804 
3dly, that Barclay did not enter upon the premises so 
assigned as aforesaid, nor did he evict the Plaintiff 
from the possession thereof ; 4thly, that after the for- 
feiture, and before any eviction of the Plaintiff by 
Barclay y Barclay ratified the Plaintiff^s title, and that 
by virtue thereof, he has ever since peaceably held, and 
still holds the said lands so assigned to him as aforesaid ; 
and 5thly, that the Plaintiff held and enjoyed the pre- 
mises by the leave or licence of Barclay, The Plaintiff 
added a similiter to the three first pleas, and took issue 
upon the fourth and last. 

At the trial before Burrough J., at Westminstevy at the 
sittings after last Hilary term, evidence was given of the 
execution of the deeds, of the eviction of the Plaintift' 
by a judgment in an action of ejectment, and of the 
execution of the writ of possession. A surveyor also 
proved that several additions, consisting of coach-houses 
and outbuildings, had been made by the Plaintiff, and 
that he had converted the lands into pleasure grounds ; 
that the value of the property at the time of the assign- 
ment to Corp was 300/., and that the value of the additions 
and alterations was 450/. The jury having accordingly 
found a verdict for the Plaintiff for the sum of 750/., it 
was objected on the part of the Defendant, that the 
3 B 2 Plaintiff 
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Lewis 


V* 

Campbell. 
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Plaintiff could not recover more than the value of the 
premises at the time of the Defendant’s assignment to 
Corp: virhereupon the question was reserved for the 
opinion of the Court, whether damages could be re- 
covered ir^ respect of the improvements; and if they 
could, whether the declaration was so worded as to en- 
title the Plaintiff to recover them. 

Lens Serjt. in the last term obtained a rule nisi that 
the judgment might be arrested, or the verdict reduced 
0 SCtOL ; first, on the ground that the action was not 
maintainable, as there was not any privity of contract 
between the parties, or any privity of estate either at 
common law or by the statute 32 Hen, 8. e. 34., as the 
Defendant had parted with his whole interest ; and, 
second l}",^ on the ground that at all events the damages 
must l)e reduced, the Plaintiff not being entitled to 
recover more than the value of the premises at the time 
of the Defendant’s entering into the covenant, parti- 
cularly as the declaration did not state the special da- 
mage with Sufficient certainty. 


Bosanqiict Serjt. now shewed cause. There arc two 
questions to be considered; first, as to the privity of 
estate ; secondly, whether the verdict is to stand for the 
improvements. As to the first question, there can be 
no objection to the plaintiff’s right to recover for 
want of privity of estate. This covenant is annexed to 
the land, and passes with it ; and the Plaintiff, as as- 
signee of the land, can maintain an action upon the 
covenant. Where a man makes a conveyance in fee, 
with warranty annexed, he parts with all his interest; 
yet the warranty is annexed to the land. In Sheppard's 
Touchstone (a), it is said, All those that are parties to 


the 


(«) P. I98.> 7th edit. 
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the warranty, i, e. such as are named in the deed regii- 1819. 
iarly, shall take advantage of the warranty ; as if one 
doth warrant land to another, his heirs, and assigns ; in 
this case both the heirs and the assigns may take ad- Campbell. 
vantage of it.” This doctrine, which holds foi^ warranty, 
is stronger when applied to covenants. Ixi^uj^'rej/s (a) 
case, Coke cites Randal and Barke^^s case, Eliz»^ in 
which Barker covenanted, that if Randal should pay 
400/, to him or his assigns before such a day, he would 
stand and be seised to his use in fee, and before the dM 
he enfeoffed one While of the land, at which day ffil 
money was tendered to White; and it was adjudged that 
it was due to him, being the assignee of the land, and 
not to Barkery who was the covenantor. And in Mid- 
dlemore v. Goodale the court agreed, that if A. seised 
of lands in fee convey them by deed indented to Z/., and 
covenant with B,y his heirs, and assigns, to make any 
other assurance upon request for the better settlement 
of the land, &c., and afterwards B. convey tliem to 6% 
who conveys them to Z)., and afterwards IX require A, 
to make another assurance according to the covenant, 
and he refuse, Z). shall have an action of covenant in 
this case against A. by the common law, as assignee of 
J5. The whole estate of the Defendant was parted with 
and assigned over ; and the assignee is entitled to the 
benetk of the covenant, although all the estate be out of 
the assignor, not by the statute 32 ZZ 8., for that 
could not affect the case, but by the common law. In 
Co. Liu. (c) Lord Coke says, There is a diversity be- 
tween a warranty that is a covenant real, which bindeth 


(a) Moore, a43« 0 . Fin, 

Ahr. Covenant, K lo. 


{b) I Roll. Abr. 541 , 
Cro. Car. 503. 505, 

(f) 384. i . 


3 B 3 


ttie 
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1819. the party to yield lands tenements in recompense, 
» “ ^ and a covenant annexed to the land which is to yield 
but damages, for that a covenant is in many cases ex- 
Campbell, tended further than a warranty ; as where two co-par- 
ceners made partition of land, and the one made a 
covenant ^Atli the other to acquit her and her heirs of a 
suit that issued out of the land, the covenantee aliened. 
In that case the assignee shall have an action of cove- 
nant ; and yet he was a stranger to the covenant, be- 
cause the acquittal did run with the land.” The question 
is not new, but was settled in Nokc v. Amder, (a) That 
was an action of covenant, which, as in this case, related 
to a terra of years, and was brought by the assignee of 
an assignee against the assignor in respect of a cove- 
nant for quiet enjoyment entered into by the assignor 
with the assignee. And the Court held, that the action 
was maintainable by the assignee of the assignee, al- 
though the assignmejit was by parol only, on the ground 
of there being a privity of estate between the parties. 
That case is precisely in point in every respect. It is a 
direct decision that the assignee shall have the benefit of 
the covenant in a case parallel with that before the 
Court; and it is to be observed, that Coke, who was then 
Attorney-general, was counsel for the Defendant, and 
he admitted that he could not object to the doctrine. 
It has been sufficiently shewn, that to create privity of 
estate, there is no necessity for a part of the estate to be 
left in the covenantor. The cases of fVekk v. Bussell {h), 
and Stokes v. Bussell (c), arc not applicable to the pre- 
sent case. In the first of those cases a man mortgaged 
his estate, and nothing remained in him but the equity 
of redemption. The mortgagor and mortgagee made a 


(a) Cro.Eli%, 373. 436. [b) 3 T, R. 393. (c) Ibid. 678. 

lease, 
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lease, and the covenants fori the rent and repairs were 
made with the mortgagor only; and it was held that the 
assignee of the mortgagee could not sue on the cove- 
nant, as it could not run with the land, being made 
with a person who had nothing in the land : it was 
merely a collateral covenant. In the odifr case also 
the covenant was in gross, and for that reason the 
Plaintiff recovered. 

As to the second pointj whether the Plaintiff can re- 
cover the whole amount of the damages, it has been ob- 
jected that the special damage was not properly laid Iff 
the declaration ; and that even if it had been, the whole 
amount could not have been recovered. But it was not 
necessaiy to state special damage. The Plaintiff has been 
ejected, and his loss is the value of the land, noj: as it was 
when assigned, but as it was at the time of the eviction. 
Where the damage is direct, and not consequential, there 
is no necessity for stating the special damage. Land may 
be let at first at a rent which afterwards may increase 
from the land becoming more valuable, by better cidti- 
vation or by improvements; and can it be said that 
because the land has been improved, the value of 
the land shall not be recovered? If the party erect 
buildings on tho land, and be afterwards ejected, is not 
the injury direct ? A case of consequential damage 
would arise wiiere a party has entered into a contract to 
sell, and being evicted, is unable to perform his con- 
tract; and there the damage must be specially stated: 
but where the injury is direct and necessary, there is no 
occasion for stating the damage specially. Here the 
Plaintiff’ is evicted from the land and from the build- 
ings ; his injury is the loss of all that of which he was in 
the possession. But supposing it to be necessary to 
state any thing, the declaration has stated enough to 
give the Defendant notice. The Plaintiff is entitled to 
3 B 4 com- 
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Lewis 

V. 

Campbell. 


compensation for his loss, which he has stated to be 
‘‘ divers sums of money laid out and expended in alter- 
ing, improving, and ornamenting the premises."' The 
Plaintiff does not seek to recover for mere fanciful loss ; 
the estimate is not on what he may have laid out, but 
on the actJ^hl value to the occupier, ascertained by the 
opinion of a surveyor. It is submitted, that in the ab- 
sence of authority, the special damage, if necessary to be 
stated at all, has been stated in words abundantly suf- 
ficient. 


Lem and HuUoeJe Serjts., conlrd. This application 
is made on legal principles, it being clear that a 
chose in action cannot be assigned ; the action should 
have been by Cmy against the Defendant. [^Dallas C. J. 
This covenant runs with the land ; and the case 
of Noke v. Aivdcr is precisely in point, and decisive 
of this question.] If the principles w^hich have been 
contended for were correct, the statute 32 LL 8. 
need not have passed. But there are numerous 
authorities to shew tliat warranties run with the in- 
heritance of the land only, and do not apply to chat- 
tel interests ; and the case of Nolce v. Awder cannot 
be supported against those cases, and the^statute S2H, 8. 
If there was no distinction between a covenant for 
mere enjoyment, made between the assignor and as- 
signee of a term of years, and a warranty affecting 
the inheritance, then that case would have great weight ; 
but such a distinction does exist. To support this 
action, there must be either a privity of contract or a 
privity of estate between the parties. There is no 
pretence for attempting to shew a privity of contract; 
and as to the privity of estiite, at common law this 
action could not have been maintained ; nor is the 
statute 32 H. 8. applicable to the present case. This 

covenant 
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covenant is merely a covenant in gross, and therefore 
not assignable. “ It is not sufficient that a covenant is 
concerning the land ; but in order to make it run with 
the lariltl, there must be a privity of estate between the 
covenanting parties.’’ («) Here there wa^no such 
privity of estate, for the Defendant had no reversionary 
interest left in him. He could not have distrained for 
rent. There is not any case in the books in which an 
action similar to the present has been supported, except 
NoJce V. Awdet' ; and that case cannot be considered to 
be law, otherwise the statute 32 H. 8 . was unnecessary; 
and it is contrary to a stream of authorities, and re- 
pugnant to the judgment of the Court in Web5 v. Bm- 
sellf and Islief'wood v, Oldkfiow (b) : in which latter case, 
Lord Ellenborough gave it as his opinion, that an as- 
signee of the reversion at common law was not entitled 
to maintain an action of covenant ; and this opinion is 
corroborated by Thunby v. Plaid (c\ Thrale v. Corn^ 
*wall (d% Barker v. Demer (^), and Webb v. Russell, 
MidcUeinore v. Goodale is distinguishable from the 
present case, as that was a case of a covenant by the 
vendor of the fee; here the Defendant was a termor 
only. And in Spencer'^ 's {/) case it was resolved, that 
if a man leases sheep or other stock of cattle, or any 
other personal goods for any time, and the lessee cove- 
nants for him and his assigns, at the end of the time to 
deliver the like cattle or goods as good as the things 
letten were, or such price for them, and the lessee 
assigns tfee sheep over, this covenant shall not bind the 
assignee ; for it is but a personal contract, and wants 


1819 . 

Lewis 


•V, 

CAMPBEtE. 


(a) By Lord Kenyon C. J., in 
Jfebl V. Russellf 3 T. R, 40a. 

(b) 3 382. 

(f) 1 Saund,237. 


(d) I Wils, 165. 
(^) $ Mod, $37. 
(/) 5 17 - 


• such 
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1819. such privity as is between the lessor and lessee, and his 
assigns of the land, in respect of the reversion. But in 
the case of a lease of personal goods, there is not any 
Campbell, privity, nor any reversion, but merely a thing in action 
in the personalty, which cannot bind any but the cove- 
nantor, hra executors, or administrators, who represent 
him.” 

As to the second point, the Plaintiff cannot recover 
more than 380/., the value of the premises at the time 
of the assignment. The Defendant is not to become 
answerable for the arbitrary improvements made by the 
Plaintiff; and as to the buildings, they cannot be con- 
sidered as having been erected for the improvement of the 
land. Besides, the Plaintiff has confined himself by his 
declaration to such improvements as were for the 
benefit of the land. The damages laid in the decla- 
ration did not arise by reason of the breach of cove- 
nant. The Plaintiff there merely states that he had 
expended money about the altering, improving, and 
ornamenting the same premises,” which may mean 
the improvement of the land, but cannot include the 
erection of buildings. These improvements had no 
existence when Cenp made the assignment; and the 
claim of the Plaintiff* must be confined to the original 
value of the land. 

Bosanquet Serjt., in reply, observed, that as to the 
first point, the only question was, whether the covenant 
ran with the land. If it did, the assignee of the land 
to which it was annexed could maintain an aclfion upon 
it. He observed, that the statute 32 /f. 8. applies to 
the case of a grantee of a reversion only^ it not being 
clear ' what covenants were annexed to a reversion, 
whereas here the covenant ran with the land, ^ 


Dallas 
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Dallas C. J. This case has been argued ably, and 1819. 
much at length ; but the question appears to me to lie in 
a very narrow compass. Barclay demised the premises 
to the Defendant, and he assigned his interest to Corp^ Campbell. 
who assigned to the Plaintiff. Upon the assignment to 
Corp by the Defendant, he covenanted vfxihPCorp and 
his assigns for the quiet enjoyment of the premises. 

Upon this covenant an action is brought by the Plain- 
tifli the assignee of Corp ; and the question is, whether 
the covenant runs with the land. I am decidedly of 
opinion that it does run with the land. This covenant 
applies specifically to the land, and runs with it, thereby 
creating a privity of estate between the parties. In 
cases of the inheritance being conveyed, it is clear, and 
has been admitted, that such a covenant runs y^ith the 
land; and I cannot see upon what principle a distinction 
is made as to terms for years. In the case of Noke v. 

Awder, if such a distinction could have been made, 

Cokcf the counsel for the Defendant, would not have 
failed to have made the objection ; but he admitted that 
he could not deny the doctrine there contended for : and 
that case is precisely in point. 

Then, as to the second point, I very much doubt 
whether in any case a Plaintiff can recover for the 
improvements and buildings he may choose to make 
and erect upon the lands; but whether damages in 
respect of money expended in such improvements and 
buildings can or cannot in any case be recovered, I 
am of opinion that they cannot be recovered in this 
case, as the declaration is insufficient. 

Park J. The first question whether this cove- 
nant does or does not run with the land; and I am 
clearly of opinion that it does. This case is not at all 
affected by the statute 32 H, 8. Nokc v. Awder was 
decided many years after that statute had passed ; and 

consider- 
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considering who the counsel were who argued that case, it 
would be singular, if there had been any ground for mak- 
ing the objection now urged, that it should not have then 
been made. Middlemore v. Goodalc is also a strong au- 
thority. (J’he point upon which that case was decided cer- 
tainly does not apply to the present case ; but the court 
expressly stated their grounds of decision, and gave their 
opinion upon the question now before us. But it is 
impossible to distinguish this case from Noka v. Awder 5 
and, relying on that case, I do not think there is any 
reason why we should arrest the judgment. 

Upon the question of the amount of damages, they 
should, in my opinion, be reduced to 300/. The Plain- 
tifi' has not stated the damage in his declaration so as 
to entitle himself to more than that sum. He has stated 
that he has laid out money in altering, improving, and 
ornamenting the same premises,’' which can refer to 
the land only, and not to the buildings. 

BuniiouGH J. Noke v. Awder is similar in every 
respect to the present case, and it would be going too 
far to say that that case was not correctly decided. 1 
am of opinion that it was rightly decided ; and that, as 
this action is brought upon a covenant which runs with 
the land, by an assignee of the land, the Plaintiff is clearly 
entitled to recover. 

Richardson J. 1 fully concur in the opinions which 
have been expressed, and cannot see any danger of mis- 
construing the statute 32 H. 8. or overruling the cases 
decided by the common law, by holding this action to be 
well brought. The statute "62 H.B, does not affect this 
case ; it refers only to the remedies for and against the 
grantees and assignees of the reversion. It does not 
apply to remedies between lessors and the assignees of 
lessees. Those cases are provided lor by tlie common 
law. The law upon the statute is very well laid down 

by 
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by Mr. Serjt. Williams, in his notes to Tkursby v. 
Plant {a); but the present case is foreign to that statute : 
this action is not against the grantee of the reversion, 
but against tlie party who made the covenant. In 
Middlemore v. Goodale it was held that D,, Jto whom 
the lands had been conveyed, miglit maintain^an action 
of covenant against A», by the common law, as assignee 
of B., to whom the lands were conveyed, and with whom 
the covenant was entered into. No distinction can be 
drawn between an assignment of a term for years, in 
lands and a conveyance in fee. Besides, Noke v. 
Awder is expressly in point. King there stands in the 
situation of Barclay in this case, and his assignee entered 
into the same covenant as this. The action was there 
brought by the assignee of the assignee of tlte lessee 
against the assignor. That case is on all-fours with 
the present case ; and neither Coke the counsel for the 
Defendant, nor the Court, adverted to the point con- 
tended fpr in this case, which they certainly would have 
done, had the objection been tenable. 

As to the damages, they must stand at 300/. It ap- 
pears from the evidence, that the improvements con- 
sisted in the conversion of the lands into pleasure- . 
grounds, and the erecting of buildings. I do not give any 
opinion, whether the improvement of the land would 
in any case be considered in ascertaining the amount 
of damages ; but I think it suflicient to say, that in tlie 
form in which the special damage is assigned in the 
declaration, the value of the buildings cannot be re- 
covered. The special damage has not been sufficiently 
stated in the declaration to entitle the Plaintiff to recover 
more than the 300/. /. 

Rhle as to the arrest of judgment discharged ; 
but, as to the reduction of the damages to 300/., 
absolute. 


(a) I Samd. 341- 
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Hale v. Small and Others. 


Where a party 'TRESPASS for entering the PlaintilTs house and 
in a commis- taking nis goods. Plea, not guilty. 1 he action 

«iou of bank- was brought against the assignees, under a commission 
ill partfcular bankrupt, which issued against the Plaintiff in Janu^ 
trade, and the an/, 1817, for the purpose of trying the validity of the 
evidence of commission, in which the Plaintiff was described as 

a^differem^* Ed^ward Hale^ of We^t Woi'ldham^ in the county of 
trade, the SoutJiamjdon^ dealer in cattle^ using and exercising the 
anewS'^on trade of 4ncrchandize, by way of bargaining, exchange, 
the ground of bartering and chevisance, seeking his trade of living by 
surprize. buying and selling.” It appeared in evidence, that 
the Plaintiff, who was a farmer, was in the habit of 
buying and selling sheep, and it was also proved that 
he was in the habit of dealing in hops. For the Plain- 
tiff it was urged, on the authority of Bolton v. Sonsoerhy (a), 
Stewart v. Ball (Z>), and Mills v. Hughes (c), that the 
dealing in cattle was necessary for the purposes of his 
farm, and that he was not, therefore, a trader within the 
meaning of the bankrupt laws. It was contended also, 
that the evidence of trading must be confined to his 
dealings in cattle, according to the description stated in 
the commission, and that evidence of dealing in hops 
was therefore inadmissible. Par k J., before whom the 
cause was tried at the last Winchester assizes, left the 
case to the jury, requesting them, if they found the 
Plaintiff a trader, to state the reason for giving their 
verdict; upon which they found that the Plaintiff was a 
dealer in cattle, and a dealer in hops, and gave a verdict 


(a) II £ast, 174. (I?) i AT. R, yZ, (c) miles, 588. 
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for the Defendants. Leave was given to Plaintiff to move 
to set the verdict aside, if the Court should be of opinion 
that the Defendants were not entitled tp retain the verdict. 

Onslow Serjt. accordingly, in the last term, had ob- 
tained a rule nisi that the verdict should be ♦set aside 
and a new trial granted, on the ground of Aie verdict 
having been given contrary to the evidence, and against 
law, as it had not been proved that the Plaintiff was a 
dealer in cattle ; and, that as the Plaintiff* had been de- 
scribed in the commission as a dealer in cattle only, the 
proof ought necessarily to have been confined to such 
dealing. 


1819 . 

Hale 


•V, 

Small. 


Pell Serjt. now shewed cause, and observed, that this 
was the first case in which such an objection had ever 
been taken, and denied that the Defendants were pre- 
vented from going into evidence of otlior dealing, 
merely because the PJaintifi’ was described in the com- 
mission as a dealer in cattle. The statute 1 3 Eliz, 
c. 7* i* (^) Is alone to be referred to, as deciding this 
question. That statute declares who shall be a bank- 
rupt. It does not require that the specific trade 
should be necessarily stated : the w'ords are general ; 
there is no trade specified. In the commission, the 
Plaintiff is described as a dealer in cattle, using 
trade by bartering and chevisance.” Now, in the com- 
mission, the very words of the statute arc made use of; 
but the specific trade is also introduced. If there had 
been no description added, if the words dealer in cattle” 
had been omitted, it would have been good. How then 


(a) Which enacts, « That if chevisance, or otherwise, in gross 
any merchant or other person or by retail, or seeking his or her 
using or exercising the trade of trade of living by buying and 
merchandize by way of bargaining, seUing, and being, &c., shall, 
exchange, rechange, bartering, &c. 


can 
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can this description make if bad ? There is no act of 
parliaitient making it^ necessary to ^ use the words 
dealer and chapman;” agd although those words are 
constantly used, yet no%se wiH make them necessary. 
The act; of parliament is the best guide; and to that 
alone ou^it the attention of the Court to be directed. 
It may be said, these other words in the commission 
refer to the particular trade mentioned, viz. “ dealer 
in cattle but there is no authority to support such a 
preposition. It is admitted that the petitioning cre- 
ditor’s debt must be proved as in the commission ; but 
such strict proof is not necessary of the particular 
dealing mentioned in the commission. It is not neces- 
sary to describe the trade, and stating the party to be a 
dealer in cattle cannot destroy the effect of the other 
words of the commission; and if the trade be de- 
scribed, it is not necessary to prove a trading according 
to the statement. Dealer and chapman” alone have 
been always considered sufficient, and are used for tlie 
very purpose of letting in all trades; and the description 
of him as dealer in cattle cannot deceive any person, for 
the words “ dealer and chapman” give no information 
whatever; and as those words alone are sufficient, it is 
clear that it is not necessary to give information in tlu? 
commission of what the dealing is. 

Lens and Onslow Seijts. were stopped by the Court. 

Dallas C. J. The Plaintiff ought to have been 
proved a bankrupt according to his description in the 
commission, of a dealer in cattle. Having been de- 
scribed as^^a dealer in cattle, lie might be prepared 
to rebut the evidence of that dealing only, and the 
admission of other evidence might operate as a sur- 
prize on him. The general statemtot, tijat the 

bankrupt 
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bankrupt got his living by buying and selling would 
have been alone sufficient to admit evidence of any par- 
ticular dealing ; but the parties have taken upon them- 
selves to add a particular description in the commission, 
and they should have conhned themselves to pvideuce of 
that only. 


1819. 

Hale 


V, 

Small 


The rest of the Court concurred. 

Rule absolute, (f/) 


(a) Rut see a Brod, Bing, 25. 


Kjrkus V. Hodgson. 


Fek 5 . 


J^ELL Serjt. on a former day in this term, had ob- 
tained a rule 7 //.S 7 *, that a verdict might be entered 
for the PlaintifF for on an affidavit stating that the 
Plaintiff had obtained a verdict in an action against the 
Defendant, at the last assizes at lor/r, for 5/., and 40s. 


Where a ver- 
dict is taken, 
subject to an 
order of refer- 
ence, if the 
arbitrator re- 
fuse to make 


costs, subject to an order of reference ; that the only his award, the 

question for the arbitrator to determine was, whether 
^ allow a verdict 

the verdict should stand or be reduced to 205 .; that the to be entered. 


arbitrator had been duly appointed, and although he unless the or- 
had been frequently requested to make bis award, he 


refused to do so, and had now gone abroad. a rule of 

court. 


HuUoclc Serjt. now shewed cause, and coiUendcd that 
as the order of reference still existed, the Plaintifli’ 
ought to have made it a rule of court before the present 
application had been made. He referred to Jamieson v. 
Baper^ which was before the Court in the beginning of 
this term, and in which case, he stated that an appli- 
cation under circumstances precisely similar to the 
VoL. VIII. 3 C present 
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1819. present had been refused. The order of reference was 
^ Kirkus^ made by the consent of all parties, and the arbitrator 
might still make his award. 

Hodgson. 

Dallas C. J. There is no power given to the arbi- 
trator to vaSiate the verdict ; he has merely to ascertain 
wliether the Plaintiff is entitled to retain his verdict 
for the smaller or larger sum. The reference was by the 
consent of both parties ; and the Court cannot have any 
jurisdiction to interfere in the present stage of the pro- 
ceedings. Before this application can be attended to 
by the Court, it is necessary that the order of reference 
should be made a rule of the court. 

The res^t of the Court concurred. 

Rule discharged. 


FS.s* Young v. Cawdrey and Another. 


All sums stated 
by an execu- 
tor in his in- 
ventory given 
in to the Ec- 
clesiastical 
Court as sup- 
posed to be re- 
coverabVij are 
assets in his 
hands, unless 
he prove a de- 


^J^SSUMPSIT to recover the value of certain goods. 

The Defendants were sued as executors, and pleaded 
first, the general issue; secondly, jdene administraverunt ; 
and, thirdly^ plme ad7nistrav€7'unt prevtcr S67L 155. 5d. 

The action was tried before Park J., at the last as- 
sizes at Winchester, Much contradictory evidence as to 
the property of the testator in the goods was given ; and 
the Defendants, in support of their third plea, pfoved 
the inventory given in by. them to tlie Ejjclesiastical 


‘■®'' Court, which admitted the sum of 367/. 155, 5rf. to be 
due to the testator’s estate, but stated that 232/. 8s. Gd.f 
the amount of certain debts supposed to be recover- 
able, was included in that sum. The case was left to 
the jury, who found a verdict for 367/. 155 . 5d. 


Copley 



735 


IN THE Fifty-ninth Year of GEORGE III. 


Cofpley Serjt., in the last term, ha4 obtained a rule 
nisi that the verdict might be reduced by deducting the 
sum of 232/. 85 . on the ground of the debts never 
having been recovered. 


1819. 

YOUNO 


Cawdrjby. 


Fell Serjt. now shewed cause, and contended, that as 
the sum had been stated in the inventory as the amount^ 
of debts supposed to be recoverable, the Plaintiff was 
entitled to retain his verdict. These are sperate 
debts ; and in Sheilas case («), it is laid dowh by 
Holt C. J. “ that all sperate debts mentioned in the 
inventory shall be counted assets in the executor’s 
hands ; for that is as much as to say that they may be 
had for demanding, unless the demand or refusal be 
proved.” Now in tliis case there is an affidavit, stating 
that the Defendants might recover these debts if they 
chose to demand them. In Bullei 's Nisi Prius {b\ it is 
said, on the authority of Smith v. Davis (c), that if the 
inventory do not distinguish between the sperate and 
the desperate debts, it is sufficient to charge the executor 
with the whole prhnd facie as assets. Upon the authority 
of these cases, therefore, the Plaintiff is entitled to re- 
cover the whole sum. 


Cojpley Serjt., in support of the rule, contended that 
this sum could not be considered as assets, and relied 
upon the case of Jenkins v. Flume (el), in which it is 
said, “ that if an executor brings an action and recovers 
judgment, the money recovered is not assets till levied 
by execution.” To support this action it is necessary 
for the Plaintiff to prove the payment to the Defend- 
ants, or a release by them. 


(c) M. 10 G. a. 

(d) I Salk* 207. 


{a) I Salk, 296. 
{b) 140. 


3 C 2 


Dallas 
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1819. 

Yoijng 


V. 

Cawdkey. 


Dallas C. J. This case must be governed by the 
authority of the cases which have been cited on the part 
of the Plaintiff. The Defendants have, in their inventory, 
admitted the debts to be recoverable, and do not now 
deny that ^hey are recoverable; but this case is still 
stronger against the Defendants, for the Plaintiff has 
produced an afRdavit stating that the debts might be 
recovered if applied for. I am clearly of opinion that 
the Plaintiff is entitled to retain his verdict. 


The rest of the Court concurred. 

Rule discharged. 


m. 6 . 


O’Lawler Macdonald. 


A British 
officer serving 
abroad under 
a foreign 
power, not 
compellable to 
give security 
for costs. 


J/^AUGHAN Serjt. moved for a rule, calling on the 
Plaintiff to give security for costs, on an affidavit, 
stating that the Plaintiff had no residence in England^ 
and had left the country to take a command in the 
insurgent army in SotUh America. 


Dallas C. J. You must make him a foreigner to 
bring him within the rule. Officers of the British army 
who have gone to join foreign powers are not to be 
considered foreigners. In TiMoch v. Crawley {a)^ a 
motion for a rule to compel an Englishman^ then a pri- 
soner in France^ to give security for costs, was refused. 

Rule refused. 


(a) Ante^ u i8. 
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1819. 


Anonymous. 


Fe6^ 6 . 


J/ AUGHAN Serjt. moved for a rule uf compel the Security for 
Plaintiff to give security for costs, on an affidavit, 
stating that he was usually resident in Dantzic^ althougif ^ pel^n mSiUc 
at present in this country, and that he was soon going in this country, 

abroad. . although nsu- 

ally residing 
abroad. 


The Court refused to grant the rule, as the party was 
now residing in this country, and mentioned the case of 
Ciragno v. Hassan («), in which it was held, that security 
for costs was not required, so long as the party remained 
in the country. 


Rule refused. 


(a), Jlnte,\u ao. 


Wells v. Giuling. Feb. 8. 

4 SSUMPSIT, Tlie Defendant was one of the makers An action can- 

of a promissory note, upon which the action was 
. 1 rr^i I 1 1 1 r . 1 ported upon 

brought. The note was made payable by tour instal- the common 

ments. The declaration contained, besides the money mon«y counts 

counts, one count on the note, which stated the last ^bTinal^re of 

instalment to be payable on the 2 \&tjune^ instead of the a promissory 

24jth June, as in the note. At the trial before Dallas C. J., ^o 

. signed It as a 

at Westminster^ at the sittings after the last term, upon surety only for 

an objection being made to the Plaintiff's right to re- other 
cover, as there was a variance between the note and the 
declaration, it was cpntended, that he could recover on 
^ C 3 the 
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1819. 

Wells 


Girling. 


the money counts, and that the note might be given in 
evidence for that purpose. It appeared, however, that 
the Defendant had signed the note as a surety for the 
other maker ; that no consideration had passed to him 
from the Plaintiff, and that they had not had any dealings 
together. Hallas C. J. was of opinion that the Plaintiff 
could not recover, either upon the count upon the note, 
" or upon the money counts : but the jury found for the 
Plaintiff upon the money counts ; upon which leave was 
given to the Defendants to move to set aside the verdict. 

Copley Serjt., on a former day in this term, had 
obtained a rule nisi accordingly, and cited the judgment 
of Eyre C. B., in Gibson v. Minet. (a) 


Vaughav Serjt. now shewed cause, and relied on the 
cases of Dimsdale v. Lanchester (i), Way7iam v. Bend (c), 
and Tiiomjmfi v. Morgan, {d) 


Dallas C. J. It is clear that the variance on the 
first count is fatal ; and I am of opinion that the Plain- 
tiff cannot recover on the money counts. The presump- 
tion of the existence of a debt, which, would otherwise 
arise, is repelled in this case ; for it has been shewn that 
there was no antecedent dealing, and that the Defendant 
attached his signature as a surety only. There was no 
antecedent debt, neither was there any consideration be- 
tween the parties to this action, and the Plaintiff cannot 
support it. 

The rest of the Court concurred. 

Rule absolute. 

W I P* 569. (^) I Campb. 175. 

(b) 4 Esp. N.P. C. zoi, ^ Campb. loit 
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1819. 


Gray v. Mh,ner. Feb. g. 

j^SSUMPSIl'. The action was brdiight by the in- An instrument 

dorsee of the followingr bill of exchange, agaiiisF dravm, 
r j ' fc> ' o payable to the 

the Defendant, as ^eptor. drawer or his 

“ Mat/ 20. Ifil3. order at a par- 
“ Two months after date, pay to me, or my order, ^vid,out'i)ebg 
the sum of thirty pounds two shillings. addressed to 

“ ir. Sustanance. P"*°" 

11 xr . TF -r • 1 T nsirne, and was 

I'ayable at JNo. J. W wmoL-strcct^ opposite the Lamhy afterwards ac- 

Bethnal-green^ London.'" cepted by the 

person residing 
at the place 

The words ‘‘ Accepted, Charles Milner^" were writ- where it was 
ten across the bill, and SusUinaucc had indorsed it to payable; 

I . .,y. that the 

the I laintlli. acceptor was 

The declaration contained two counts upon the bill, hable in an 
The first stated that Sustanance^ according to the usage sucirinstni^ 
and custom of merchants, made his certain bill of ex- ment as a bill 
change, and thereby rc<|uested the J^efendaiil, two exchange, 
months after the date thereof, to pay to him, or his 
order, the sum of 30/. 25., and made the same bill pay- 
able at No. 1. Wilmol-sircet^ opposite the Lamh^ Beihnal- 
grem^ London ; that the Defendant accepted the same, 
and that Sustanance indorsed it to the Plaintiff’. It then 
averred the presentment for payment, and refusal. The 
second count stated, that Sustanance made his certain 
other bill, and thereby required, two months after the date 
thereof, the payment to hiihself^ or his order, of the 
sum of 30/. 25 ., and that the Defendant accepted the same, 
and that Sustanance indorsed it to the Plaintiff’. 

At the trial before Dallas C. J., at Wespninslcr, at the 
sittings after the last term, it was objected, that the in- 
3 C 4’ strunient 
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V. 

Milnbr. 


strument not being directed to any person, was not a 
bill of exchange, according to the custom of merchants ; 
that the first count could not be supported, as it stated 
that the drawer, by the instrument, requested the De- 
fendant to pay, whereas in fact the Defendant was not 
named in that the second count did not state the 
Defendant to be the person drawn upon, but merely 
'"v^tated his general acceptance, and omitted to notice that 
the instrument was made payable at a particular place. 
The jury found for the Plaintiff^ and the objections were 
reserved for the opinion of the Court. 

Copley Serjt., on a former day in this term, had ac- 
cordingly, upon these objections, obtained a rule nisi 
that the verdict might be set aside and a nonsuit entered ; 
and mentioned, that in a former action which had been 
brought upon the same instrument in the Court of 
King^s Bcnchi the Plaintiff had failed, in consequence of 
the declaration having stated, that the drawer, by the 
bill, requested the Defendant to pay, as the court held 
that, the Defendant not being named in the bill, the de- 
claration was not supported by tlic instrument. He 
relied on the cases of Gammon v. Sc/tmoll (a), Callaghan 
V. Aylett(h), and Sanderson v. Bowes to sliew’ tlie neces- 
sity of averring a presentment at the particular place 
where the instrument is made payable. 


Vaughan Serjt. shewed cause on a subsequent day. 
As to the objection of the bill not being directed to any 
person, it cannot now be sustained ; for the Defendant 
having accepted the bill, has tlicreby admitted that he 
was the person to whom the bill was addressed. That 
this is a bill of exchange, and may be declared on 
as such, the cases of Stuhlteworth\. Stephens {d) and 

(«) AntiyVm S.C, I Mar^ (r) Eash $00. 
ihalltZot Id) I Campb, AOj, 

(b) iii- 397'- 


Allan 



IN THE Fifty-ninth Year of GEORGE HI. 


741 


Allan V. Mawson {a) sufficiently prove. Although at first 
a drawee was wanting, yet, in the instant of acceptance, 
it became a perfect instrument. 


181 , 9 . 



Blosset Seijt, in the absence of Copley Serjt., in sup- 
port of the rule, contended that this instriAnent could 
not be considered a bill of exchange, according to the 
usage and custom of merchants; neither is the Defend-/ 
ant, according to such usage and custom, liable to pay, 
for an instrument not directed to any person cannot be 
a bill of exchange. The two cases cited on the other 
side are not conclusive : the Judges there do not hold 
the instruments to be bills of exchange as not being 
addressed to any person, but because they consider them 
virtually addressed to drawees. In those gases the 
names of the drawees appeared on the bills ; here no 
name appeared, which creates a broad distinction be- 
tween those cases and the present. The second count 
cannot be sustained, as the cases cited expressly decide 
the averment of presentment to be necessary. 

Cm\ adv. vidU 


Dallas C. J. on this day stated, that the opinion of 
the Court was, that the instrument upon which this 
action was brought was clearly a bill of exchange, and 
could be declaied upon as such ; that it was not neces- 
sary that the name of the party who afterwards accepted 
the bill should have been inserted, it being directed to a 
particular place, which could only mean to the person 
who resided there ; and that the Defendant, by accept- 
ing it, acknowledged that he was the person to whom 
it was directed ; and that the Plaintitfi therefore, was 
entitled to retain his verdict. , 

Rule discharged. 


(a) 4 CampO, 113. 
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1819. 


Feb. 11. CtAEK and Another ». Calvert. 


Trespass quare 
clausum 
may be main- 
tained against 
a stranger 
by a tenant 
of the land 
for a trespass 
committed be- 
fore his bank- 
ruptcy. 

A landlord 
cannot distrain 
for rent trees 
growing in a 
nursery- 
ground. 


»J^RESPASS. The first count of the declaration 
was for breaking the closes of tlie Plaintiffs, in the 
parish of Crostlvmaite^ in the coiinty of Cumberland^ 
digging up the earth there, up-rooting, &c. the trees of 
the Plaintiffs, and carrying the same away. The second 
count was for seizing and carrying away the trees and 
plants. The Defendant pleaded, that the Plaintiffs 
on the 1st Afiarc//, 1817, and from thence continually, 
until the^suing out of a commission of bankrupt therein- 
after mentioned, were subjects of this realm, and nursery- 
men, dealers and chapmen, and did use and exercise 
trade, &c., and sought their living by buying and selling ; 
and that the Plaintiffs, so using and exercising trade, &c. 
on that day, were indebted to George Blair and William 
PlimpUm^ subjects of this realm, in the sum of 100/., 
for a debt due and owing to them from the Plaintiffs; 
and that the Plaintiffs were then also indebted to divers 


other persons in divers sums of money, and being so 
indebted, became bankrupts; and that, on the 11th o 
March following, a commission of bankruptcy, dated on 
‘ the said 1 1 th Marchy was issued, upon the petition of 
Blair and Plimpton, against the Plaintiffs, under which 
commission the Plaintiffs were, on the 8th April in 
the same year, found bankrupts: and that three of 
the commissioners named in the said commission, after- 
wards and after the committing of the said supposed 
trespasses in the declaration mentioned, and before the 
commencement of the suit, to wit, on the 22d April, 
1817, by Jin indenture made between the commis- 
10 


sioners 
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sioners of the one part, and George Blair and James 
Gray of the other part, did, for the considerations 
therein mentioned, &c., assign and set over to Blair 
and Gray^ then duly constituted and appointed assig- 
"'nees of the estate and effects of the Plaintiffs, all the 
goods, &c., and all other the personal cstrfte whatso- 
ever whereof the Plaintiffs were possessed, interested 
in, or entitled to, at the time they so became bank-,/ 
rupts, or at any timla^ince, and all their estate, interest, 
and property in the premises, or any part thereof^ to 
hold the same to the said Blair and Gray^ their exe- 
cutors, administrators, and assigns, in trust for the 
use and benefit of the creditors of the Plaintiffs. The 
Defendant then alleged, that the closes in the declar- 
ation mentioned were at the said time when, and at 
the time of the bankruptcy, and since, held by the 
Plaintifls for a term of years ; and that the said com- 
missioners, in further execution of the said commission, 
by another indenture, after the committing of the sup- 
posed trespasses in the declaration mentioned, to wit, 
on the 2 2d Aprils 1817, made between the commissioners 
of the one part, and the said Blair and Gf'ay^ assignees 
as aforesaid, of the other part, did, for the considerations 
therein mentioned, grant, bargain, and sell unto Blair 
and Gray^ assignees as aforesaid, all the freehold and 
copyhold lands and hereditaments whereof or wherein 
tlie Plaintiffs at the time they became bankrupts, or at 
any time since, had any estate, right, title, or interest 
in possession, remainder, reversion or expectancy, or 
otherwise, and all claim and demand of the Plaintiffs of, 
in, and to the same premises; to hold the same to the 
use of Blair and Gray^ their heirs and assigns, upon 
trust for tlie creditors of the Plaintiffs as therein men- 
tioned. And the Defendant further alleged, that the 
h^st-mentioned indenture was duly enrolled in the Court 

of 


iSl9. 

Clark 


V, 

Calvert. 
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of Chancery before the commencement of this suit. 
And so the Defendant averred^ that the rights of action 
in the declaration mentioned were by means of the 
premises duly assigned to Blair and Gray^ and this, &c. 

Secondly, as to the taking and carrying away of the 
trees and {slants in the first count of the declaration 
mentioned, and the trees, plants, &c., in the last count 
• of the declaration mentioned ; a plea similar to the first, 
omitting the bargain and sale of the bankrupts’ real 
estate, and concluding with the Defendant’s averment, 
that the rights of action in the declaration mentioned, 
as to the premises in the introductory part of that plea 
mentioned, were by means of the premises duly assigned 
to Blair and Gray^ and this, &c. 

Thirdly, as to the trespasses in the first and second 
counts mentioned ; that the Defendant, long before the 
said time, when, &c. was and still is seised of and 
in the said closes, in which, &c., in his demesne as 
of fee; and being so seised thereof, that afterwards 
and before the said time, when, &c., to wit, on the 
25th March^ 1813, he, the Defendant, demised the 
said closes, in which, &c., unto the Plaintiffs ; to have 
and to hold the same to the Plaintiffs as tenants thereof 
to the Defendant from year to year, so long as they 
should respectively please, the said close called the 
Nia^sery-groundy to be holden as and for nursery-ground, 
with the power and liberty of planting and raising 
thereon, and removing from time to time, and taking 
away such trees and plants as might at any time during 
the said demise be planted or raised on the said 
nursery-ground, in the way of their trade and business 
as nurserymen, intended to be carried on in the said 
demised premises, yielding and paying to the Defendant 
the yearly rent of 70/., payable half yearly, as therein 
mentioned, during the continuance of the demise ; by 

virtue 
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virtue of which demise the Plaintiffs entered into the 
premises, in which, &c., and were possessed thereof 
from thence, until and at the said time, when, &c. ; and 
that the Plaintiffs being so possessed thereof, 70/. of the 
rent aforesaid, due and payable to the Defendant for 
one year, ending on the 2d of February^ 1 3 fr, was then 
and at the said times, when, &c., in arrear and unpaid 
to the Defendant ; for which cause he, at the said several 
times, when, &c., enttered into the said several closes, in 
which, &c., in order to distrain, and did distrain for the 
rent so due and in arrear to him as aforesaid, and then 
and there for that purpose seized and took the trees and 
plants in the first count of the declaration mentioned, 
and the trees, plants, &c., in the last count of the declar- 
ation mentioned, then being in the said closer in which 
&c., called the Nursery^groirndj for and in the name of a 
dj^stress for the rent so due and in arrear to him as 
aforesaid, and carried away the same. And the De- 
fendant averred, that the said trees and plants were 
planted and raised by the Plaintiffs after the said de- 
mise, and wxTc such as they might have removed by 
virtue of the power and authority to them given as 
aforesaid, and were at the said time, when, &c., fit to be 
taken out of the ground, and removed, carried away, 
and sold, in the course of their said trade and business. 
And the Defendant further averred, that after due notice 
of distress given to the Plaintiffs in this behalf, and 
after five days had elapsed after such notice, and the 
said rent still remaining unpaid, the Defendant, for 
the purpose of carrying away the same, as and for such 
distress, necessarily dug up and uprooted the trees and 
plants in the first count of the declaration mentioned, 
and in so doing necessarily and unavoidably dug up the 
earth in the said closes, doing no unnecessary damage on 
the occasion aforesaid ; and that the Defendant also re- 


1819. 

Clark 


V. 

Calvbrt. 


moved 



746 


CASES IN HILARY TERM 


1819. 

Clark 


V. 

Calvert. 


moved the trees, plants, &c., in the last count men- 
tioned, as and for such distress, as was lawful for him to 
do, which were the same several trespasses, &c. 

Fourth, the same as the third plea, except that it was 
stated, that the Plaintiffs, during the continuance of the 
demise, aiM before and at the said times when, &c., 
used and enjoyed a part of the said closes, in which, &c., 
^ so demised as a nursery-ground, in the way of their 
trade and jfesiness as nurserymen, carried on therein, 
and*planted and raised trees and plants there for sale, in 
the course of their said trade and business, and from 
time to time dug up, carried away, and sold the said 
trees and plants in the way of their trade and business 
as nurserymen, and thereby made profit of the said part 
of the sajd thereby demised closes so used, in lieu and 
instead of sowing and raising thereon corn and other 
produce of that nature. To all the pleas there was a 
general demurrer and joinder. 

The questions raised by the demurrer were as to the 
first pleas, whether this action could be supported by 
the Plaintiffs for breaking and entering their lands, and 
seizing and taking away their trees, they having become 
bankrupts after the committing of the trespasses, and 
before the commencement of the suit; and as to the 
third and fourth pleas, whether a landlord were entitled 
to distrain for rent trees growing in a nurseryman’s 
ground. 

The case was argued in last Trinity term. 


HullocJc Serjt., for the Plaintiffs. The Plaintiffs were 
in possession of the lands in question at the time of the 
trespass being committed, and are the only persons who 
can bring this action. The Plaintiffs had sustained an 
injury, for which they had a right of action, and such 
right of action did not pass by the assignment of the 

commis- 
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commissioners. It is admitted, that every description 18 J 9. 

of property to which the bankrupts were entitled at the 
time of the bankruptcy, or to which they might become 
entitled previously to their obtaining their certificates, 
passed by the assignment ; but this is merely a right of 
action ; the bankrupts had nothing more at4he time of 
the bankruptcy. They clearly might have maintained an 
action of trover; but by that form of action they could 
not have recovered damages proportionate to the injury 
sustained. But, notwithstanding the assignment,* the 
Plaintiffs might maintain trespass or trover against 
all persons, except their assignees. Webb v. Ward (a) 
was an action of trover by a bankrupt for the benefit of 
his assignees ; and in Webb v. Ib.r (b) it was held, that 
an uncertificated bankrupt had a right to goods* acquired 
by him after his bankruptcy against all the world but 
his assignees, and might maintain trover for them against 
a stranger. In that case it is also stated by Lord 
Kenj/on^ that ‘‘ if the Plaintiff had brought an action 
of trespass instead of trover, his possession would have 
entitled him to recover against a wrong doer, and that 
the form of action could not alter the law.” In Laroche 
V. Wakeman (c) it was held, that if an uncertificated 
bankrupt carry on trade and sell goods to he has 
a good title to the goods against all persons but the 
assignees. And in Fonder v. Donsin {d) the Court held, 
that if an order for the delivery of goods in the hands 
of a third person be given to an uncertificated bankrupt, 
in payment of a debt accrued subsequently to his bank- 
ruptcy, he might maintain trover for them. ^ The judg- 
ment of Eyre C. J. in that case applies strongly to this 
question. What shall be done between the bank- 


[a) 7 r. R, 496. 
(^) 7^.391. 


(r) Peake, N.P. C. 190. 
(//) xB.^P.44- 


rupt 
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rupt and the assignees or creditors is one thing, and 
what between him and a stranger is another. This 
narrow ground, that the bankrupt has a right against 
every body but the assignees, which is maintained by 
authorities, is sufficient to support the verdict. It is 
not compei^int to a third person to dispute the bank- 
rupt's title to recover, who, supposing his creditors had 
vno claims upon Iiim, would be entitled to his action, 
because whether they have such claims or not, is no- 
thing to the stranger.” But even if the action be not 
ivell brought in the names of the Plaintiffs, the pleas are 
bad. The Defendant should have stated in his pleas, 
that the assignees had elected to take this property ; for 
if they do not interfere, the bankrupt clearly can re- 
cover. I^iichen v. Bartsch, {a) There Lowence J. ex- 
pressly stated, that “ in all the modern cases, where the 
action brought by the bankrupt against third persons 
had been sustained, it had been distinctly stated, that 
the bankrupt can only recover where the assignees do 
not interfere.” 


Copley Serjt., for the Defendant. By the assignment 
of the commissioners all the personal property of the 
bankrupt passes to the assignees, and all rights of action 
in respect of the property of the bankrupt pass also : 
those rights of action only whicli are founded on per- 
sonal injuries to the bankrupt, are excepted from the 
operation of the assignment. Here the property of the 
bankrupts was affected by the trespass, and, consequently, 
the right of>action passed to the assignees. The cases 
which have been cited do not apply ; in all of them the 
property was acquired or the contract entered into after 
the bankruptcy. In Kitchen v. Bartsch^ Lt Blanc J. 


{a) tEosUsZ* 


sa}s, 



IN THE Fifty-ninth Year of GEORGE III. 


74 » 


says, All that the courts have said in any case is, that 1 8 19. 
where the assignees d^, not interfere, one who has con- ' 
tracted with the bankrupt after his bankruptcy, shall v. 
not protect himself on their account against the claim of Calvert. 
the bankrupt.” In Smith v. Coffin {a\ it was held, that 
the right of action of the bankrupt passed to his as- 
signees under the usual words of assignment; and in 
Brandon v. Pate {b\ the Court held, that the as-/' 
signees of a bankrupt might recover frortt’ the winner 
money lost by the bankrupt before his bankruptcy at 
play in an action of debt upon the statute J) Annc^ c. 14. 

As to the pleas, it was not incumbent on the Defendant 
to state that the assignees had taken the property. The 
pleas set out specially the bankruptcy and the assign- 
ment by the commissioners, which is all that is^requisite. 

Kinnear v. Tarrant, (c) No averment of the assignees 
not having interfered is ever made in cases where the 
bankruptcy is specially pleaded; and these pleas are 
supported by all former precedents. 

Hullocky in reply, observed, that in the case of Smith 
V. Coffin^ the bankrupt had an existing interest in land ; 
and that in Brandon v. Fate^ the decision was against 
the opinion of Eyre C. J., and proceeded on the ground 
that the money which was paid by the loser, continued 
his money and a part of his property, and therefore 
passed under the general assignment of the personal 
property of the bankrupt, (c?) 

Cur. adv. vult. 


a H, BL 444- 
(b) i^.308. 

(r) 15 Maitf 6 z2. 


for rent trees growing' in a nur- 
sery-ground, Copley rSerjt* urged 
the same grounds for supporting 


(d) Note, Upon the point the distress as in Clark v. 
whether a landlord can distrain karth^ ante^ 

V 0 L.VIII. 3D On 
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On this day Dallas C. J. delivered the judgment of 
tlie Court. 

(After stadng the pleadings and the questions raised 
by the demurrer.) In this case we think that the Plain- 
tiffs are entitled to recover. The case of Brandon v. 
Pate [a) r^uires consideration. That was an action 
brought by the assignees of a bankrupt, to recover from 
N. the winner money lost by the bankrupt before his bank- 
ruptcy, in an action of debt, founded on the statute of 
9 Aiine^ r, 14. The majority of the Judges there 
thought, and Lord Chief Justice Eyre yielded to their 
opinion, that this right of action passed to the assignees. 
It was money which was to be considered as part of the 
bankrupt’s estate, which had wrongfully passed to the 
winner; and as such, the assignees had a right to it, 
and ought in reason to have sued for it. That was a 
question, therefore, as to money of the bankrupt, which 
no doubt passed to the assignees, and they might sue as 
they would in trover, for any of his goods, or in cs- 
sumpsif for any goods sold by him, or for any money 
received to his use. The case of Smith v. Coffin (5), 
determined, as to the point for which it was men- 
tioned, that a right to bring a real action, such as a 
writ of entry sur abatement, to recover part of the real 
estate of the bankrupt, passed to his assignees by the 
usual words of assignment. The S G. 2. c. 30., directs 
that the bankrupt shall disclose and discover all 
such effects of which he was possessed or intiprested, 
or whereby he hath or may expect any profit, benefit, 
or advantage whatsoever.” The statute of 13 Eliz, 
c. 7. enables the commissioners to dispose of what- 
ever property or interest the bankrupt “ might law- 
fiilly depart withal.” It was, therefore, clearly and 


(a) » H. Bl. 308. {b) %H. Bl. 444. 

rightly 
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rightly held, by the whole Court of Common Pleas, 1819. 
after a very long and elaborate argument, by Mr, Serjt. 

Williams^ that it was the clear policy of the bankrupt 
laws, that every beneficial interest which the bankrupt Calvert. 
has, shall be disposed of for the benefit of his creditors ; 
and as the right to those lands belonged Jp the bank- 
rupt, and would turn to profit, so- the legislature had 
determined that the assignees should bring such actions 
as would turn those rights into possession for the benefit 
of his creditors. In that case Mr. Serjt. Williams 
argued for the contrary of that which is insisted on in 
this case, for he contended, that the action might be 
brought in the name of the bankrupt, for the benefit of 
the creditors ; but Meath J, points out the danger of al- 
lowing the bankrupt to bring actions for his property, 
for he says, Suppose the bankrupt were to release his 
right of action, or make a fraudulent conveyance, if he 
were to bring the action, such release or conveyance 
might be set up to defeat it.’^ Therefore the Court 
held that action by the assignees to be maintainable, 
and that infinite mischief would ensue if it were deter- 
mined that every thing belonging to the bankrupt did 
not pass under the general words used in the assign- 
ment. 

These cases, therefore, merely decide, that all the 
property of the bankrupt, and, consequently, all the 
powers to turn the property to profit vest in the as- 
signeesi But in this case we form our opinion on the 
precise nature of the action, and on the ground that the 
assignees had not interposed as in those cases. This is 
an action of trespass for an injury done to the soil, and 
which no one can maintain but he who is in the actual 
possession of it. It may be extremely doubtful, whether 
the assignees, in their own names, could in any form of 
action recover for the whole of the injury sustained in 
3 D 2 this 
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this case. The Court need decide nothing as to the 
question, whether the assignees might be entitled to de- 
mand from tlic bankrupt any damages which he might 
recover in this action. It seems clear, that, as against all 
the world except the assignees, the bankrupt has a clear 
l igFit of’ ac^on (juare clausum fregit. For if this were 
not held, and if the assignees allowed him to remain 
^in possession of premises which he before occupied, 
considering them a damnosa hrereditas^ as in Turner v. 
Richardson {a\ it would follow that every civil injury 
might be committed upon the property without any 
means of redress. 

This subject was much consider^ \i\JFo^ler\ .Denson (^), 
and though there be a difference in one fact, the general 
doctrine there laid down, applies most strongly to this 
case. Tnirc C. J. there said, What shall be done 
between the bankrupt and the assignees is one thing, 
and what between him and a stranger is another. This 
narrow ground, that the bankrupt has a right against 
every body but the assignees, which is maintained by 
autliorities, is sufficient to support the verdict.” In an- 
other place his Lordship said, It is not competent to 
a third person to dispute the bankrupt’s title to recover, 
who, supposing his creditors had no claims upon him, 
would be entitled to his action, because wdiether they 
have such claims or not, is nothing to the stranger.” 
Bidlcr J. agreed, and quoted and adopted the opinion 
of Lord Kenyon^ in IjarocJie v. WaJeeman^ that if the 
assignees take any steps to disaffirm the title, they may 
do so, but that if they do not, the bankrupt being the 
ostensible owner, may convey a title, subject to be dis- 
affirmed ; but it is not competent to third persons to 
make the objection.” And Heath J. there said, « The 
bankrupt has a defeasible property, which none but the 

(/r) 7 East, 335. (b) i Bos. Pul. 44. 

assignees 
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assignees can defeat.” To the same efTect is the case of 
Webb V. Fox (a), where it was held, that a bankrupt iias 
a right to maintain an action of trover for goods against 
all the world but his assignees ; and Lord Kenyon^ in 
giving his opinion in that case, relied on FowJ^r v. Do'wn^ 
and said, I am of opinion, that nobody has a right 
to take property from the bankrupt but those who re- 
gularly claim under the commission. I subscribe to the 
opinion given by the Court of Common Pleas, that the 
bankrupt has a right to these goods against the Defeiul- 
ants, who are wrong-doers. If the Plaintiff hatl 
brought^an action of trespass instead of trover, his ))os- 
session would have entitled him to recover against a 
wrong-doer, and the form of the action cannot alter the 
law. According to the argument for the Defendant, if 
the bankrupt gets possession of goods after his bank- 
ruptcy, it is an invitation to all the world td scramble for 
the possession of them, though the assignees do' not 
choose to dispute the question with the bankrujit and 
Ashhirst J. there said, ‘‘ I take the general rule to be, 
that a bankrupt has a right against all persons l)ut the 
assignees; here a lawful possession in him is admitted, 
and that is sufficient against wrong-doers.” 

It is true, that both these cases of Fowler v. Down 
and Webb v. Fox ere cases of property ; but that is 
still stronger ; for if the courts so hold in cases of 
property, a fortiori would they be bound to hold so 
where the subject matter is a tort; and where the 
action is possessory, and can only be brought by him 
who is in the actual possession of the land. It is^ 
true, also, that in both these actions, the subject was 
property acquired after the bankruptcy; but in both 
cases the bankrupts were uncertificated ; and it requires 


{a) 7 T, 

3 I) 3 
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1819. no argument to prove, that, generally speaking, pro- 
Cla^^ pcrty acquired after the bankruptcy, and before the 
certificate, is the property of the creditor. This was ^ 
Calvert, f^^|y settled in Kitchen v. Bartsch, (a) The general doc- 
trine was confirmed, if confirmation were necessary, by 
Gibbs C. J., in Cumming v. Roebuck (^), where he said. 
Unless the assignees interpose, the bankrupt may 
maintain the action ; he may sue as their trustee.” With 
this .weight of authority it seems clear that the action 
is well brought, and that the demurrer to the first and 
second pleas must be allowed. 

yhe second point, whether gr.o|fing trees in a^ursery- 
ground are distrainable for rent under 11 G. 2. c. 19. 
s. 8., was argued in this court in last Trinity term, in 
Clark v. Gasgartlu (r) The Court there resolved, that 
such trees were not distrainable, and nothing has been 
urged to induce an alteration of that opinion. Upon 
both the points of this demurrer, therefore, there must 
be judgment for the Plaintiffs. My Brother Richardson 
having been counsel in this cause, declines giving any 
opinion. 

Judgment for the Plaintiffs. 


(^) 7 East, S 3 - (k) I Holt N, P. C. 17a. (r) Ante, 431. 
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Idle and Others v. The Royal Exchange 
Assurance Company. 


la. 


^OVENANT upon a policy of assurance, dated tli(^ An insurance 
2 2d Aumsty 1810, effected in the name of the efiected 

_ , , . , 1 1 1 Tx freight 

Flaintiifs, and sealed with the common seal of tho.De- a ship, and 
fendants. Lost or not lost, at and from Qjicbecy or on the cargo 
the ship’s port of lading in the river St» Lwwrencey to The 

her port of discharge in the United Kingdom, warranted ship sailed 
to depart on or before the 1 8 th November then next, or Quebec^ 

. and on her 

to depart with the convoy appointed to sail on that day, voyage sprung 

being 4500/. on freight of tlie ship Ajaxy valued at that a leak, and in 

sum, and 2760/. on wood, valued at 6/. 6s. per register run^grour^^* 

ton, loadcn on board the said ship,” The time of the on a reef of 

warranty of the ship’s sailing was afterwards duly ex- 

^ , 1 * \ AT imminent 

tended by an indorsement on the policy to the 21st No-- danger of 

vembcTy 1810. The Plaintiffs and other persons were being carried 

averred to be interested in the cargo, and the same 

persons, together with William HaifneSy were averred to captain, by the 

be interested in the freight. The Plaintiffs further advice of a 

averred, that the said ship, with the cargo of wood on of an agent for 

board, sailed on her voyage ; and that, whilst she was tbe owners, 

proceeding on her voyage with such cargo on board, she ^ pLrowLT 

was wholly lost by the perils of the sea. The Defend- himself, sold 

ants pleaded the general issue, upon which issue was 

joined. dangerous situ- 

ation. The 
ship was after- 
wards saved by the purchasers, and repaired, and brought a cargo to London, 
The jury found that, in effecting the sale, the master had acted fairly for the benefit 
of all concerned. In an action by the assured against the underwriters on freight for 
a total loss, it was held, that the captain was justified in making such sale, am! that 
an abandonment of the freight was not necessary. 

3 D 4 On 
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1819. On the trial at the London sittings after Michaelmas 
1 8 1 7, before J., the jury found that there 

liad been a partial loss as to the cargo, (the amount 
The RoyaI/ whereof was referred by previous agreement between 
A^surance^Co parties, and was considered as paid into court ;) and 
that there Bad been a total loss upon the freight, and 
gave their verdict for the Plaintiffs, vrith 4500/. damages 
^or such total loss on freight, subject to the opinion of 
the Court as to such last mentioned loss, upon a case of 
which the following is the substance. 

The Plaintiffs with the other persons averred to be 
interested in the freight, were the owners of the ship 
Ajax^ and, at the time of the loss^ were interested in the 
freight to the amount of the sum insured thereon, and, 
together with the other persons averred to be interested 
in the cargo, were likewise further interested in the 
cargo loaden on board the ship, consisting of timber for 
his majesty’s dock-yards. 

On the 16th Naoemhevy 1810, being within the time 
limited by the extended warranty, the ship set sail from 
Quebec to London^ being her port of discharge in the 
United Kingdom ; and, on her voyage down the river 
Lanmence.^ having by an unavoidable accident struck 
the ground, she immediately sprung a leak. Tempestu- 
ous weather came on, and after every endeavour had 
been used to get the vessel into a place of safety, and 
when all the crew with a number of men who bad been 
procured from the shore to assist them, were exhausted by 
working at the pumps, and when there were six feet of 
water in the hold, and the water still gaining fast upon 
the crew, it became absolutely necessary for the pre- 
servation of the lives of the master and crew to run the 
vessel on shore; and on the 21st Novemhei' she was, 
accordingly, run ashore in Kamouraska bay, about 90 
miles below Quebec. She took the ground upon the 

outside 
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outside of a reef of rocks at the entrance of the bay, 
and the ship being situate in the tide way and immove- 
able, was there exposed to the full force of the river 
St» Lawrence^ and in the way of the drift ice floating 
down the same, which ice was then beginning to form 
in great masses. 

On the 2 2d November the master went to Qjiehec^ and 
acquainted Messrs. Mure and Jolliffcy two of the ownevs 
who were resident there, with his misfortune ; and, after 
his return, caused two surveys to be made upon the ship 
by persons of competent experience and skill ; one on the 
Sd, and the other on the 11th December .* and it being 
the opinion of the surveyors upon both those occasions, 
that the ship lay in a situation of imminent peril, of being 
carried away and destroyed by the ice, and the surveyors 
upon the second survey having stated that, according to 
their judgment, it would be prudent and for the benefit 
of the insurers, merchants, and all concerned, to sell 
the ship and cargo as soon as possible, she being then 
liable to be carried away by the ice or upset ; he did 
accordingly, and under the direction of Mr. Mure^ a part 
owuicr of* the ship and cargo, and agent at Qjicbec for 
the owners thereof, proceed to a sale of the ship and 
cargo by public auction at Quebec on the 17th December ^ 
1810, at which sale Mure attended. The cargo con- 
sisted of timber, which could not be got out of the ship 
in the situation in which she then lay. The ship and 
cargo were sold together in one lot, as they were then 
lying, for 1500/. currency; and the sails, rigging, boats, 
provisions and stores of the ship which had been brought 
on shore, were sold in two distinct lots for 560/. 
currency. 

The jury found that the master had acted throughout 
the whole transaction fairly and bona Jidc for the benefit 
of all concerned ; and that Uie sale was honestly, fairly, 

and 


1812 ^. 


Idle 


V. 
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and properly conducted and directed with a view to the 
interest of all parties concerned. 

The first intimation which the Plaintiffs had, that 
the sale of the ship and cargo was necessary, was con- 
tained in a letter from Mure and dated at QjuebeCf 

20th December^ 1810, written after the sale had actually 
taken place, and inclosing the account of sales. This 
R-tter was not received by the Plaintiffs until the 
7th Aprils 1811; and on the Dth April the clerk of the 
Plaintiffs called at the office of the llopal Exchange Assur- 
ance Company, and left with the proper person a state- 
ment of loss, containing a calculation of the loss upon the 
cargo, giving them credit for the salvage of the cargo, 
and demanding the difference of such loss, and also a 
total loss u][)on the freight, without leaving any other 
notice of abandonment. 

The ship, contrary to all reasonable expectations, 
survived the winter of 1810, and, in the spring of 1811, 
was, at a great expense, floated and carried up to 
(iuebec by the purchasers thereof ; and, after being re- 
paired at an expense of 5^6/. 6s. 2fL currency, per- 
formed a voyage to England in the summer of 1811, and 
brought a full cargo. 

o o 

The partial loss on the cargo having been agreed to 
be referred, and to be considered as paid into court, 
the only question for the opinion of the Court was, 
whether the Plaintiffs were entitled to recover for a 
total loss upon the freight. If the Court should be of 
opinion that the Plaintiffs were entitled to recover for a 
total loss, then the verdict was to be entered for the 
Plaintiffs for 4500/, as for a total loss on freight ; but, if 
otherwise, then a verdict was to be entered for the De- 
fendants : eithei* party was to be at liberty to turn the 
case into a special verdict. 

The parties afterwards agreed, that the case should 
lo be 
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be turned Jnto a special verdict at once, it was twice 
argued ; in the last term by Marshall Serjt for the 
Plaintiffs, and Bosanquet Segt. for the Defendants ; and 
in this term by Lens Serjt. for the Plaintiffs, and Copleif 
Serjt. for the Defendants. 


1819. 

Idle 


The Royai* 
Exchange 
Assurance Co» 


Arguments for the Plaintiffs. There are two ques- 
tions in this case. First, whether the captain had a right, 
under the circumstances of the case, to sell the ship 
and cargo ; and, secondly, whether there ought hot to 
have been an abandonment of the freight. The captain, 
exercising an honest judgment, and believing the ship 
and cargo to be in the utmost peril, was justified in 
selling them to the highest bidder, by the necessity of 
his situation, and his sale is therefore binding on his 
owners ; the peril was one of those insured against, and 
the underwriters are therefore liable. The captain was 
induced to expose her to sale, because he conceived that 
the chance of saving the ship and cargo might bj^ of 
some value to persons upon the spot, but of no value to 
him or his owners. It was surely better to sell in such 
a case than to suffer the ship to perish (for her total 
destruction was hourly expected,) or to attempt to re- 
pair her at an incalculable expense. If the captain had 
delayed for a few days, and she had been carried away, 
the underwriters would have had reason to complain, that 
he had not done his duty. They would have had great 
reason to complain, if he had not complied with the 
advice of the agents, Mw'e and Jolliffej one of whom 
was also a part owner. It has been said, that however 
well intended the sale was, with reference to the ship 
and cargo, yet that it was no benefit to the underwriters, 
inasmuch as it occasioned a total loss upon freight, and 
tliat, therefore, they have grounds of complaint. It was 
urged at the trial, that this was not for the benefit of 

all 
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all concerned, as it could not be for the benefibof the un- 
derwriters upon freight; but the interest of all concerned 
means the interest of those concerned in the ship and cargo; 
and the interests of the underwriters upon freight are not 
to outweigh the interests of the owners of the ship and 
cargo. Upon this subject there are many authorities. 
In Milles v. Fletcher (a\ Mansfield C. J. said, The 
captain had no express order, but he had an implied 
authority from both sides, to do what was right and fit 
to be ' done, as none of them had agents in the place ; 
and whatever it was right for him to have done, if it had 
been his own ship and cargo, the underwriter must 
answer for the consequences of, because this is within his 
contract of indemnity.” The subsequent part of the 
judgment inHhat case, also applies strongly here. Plant-- 
amour v. Staples (Z>), is also an authority to the same 
effect ; and Mansfield C. J. there says, ‘‘ That being done 
which was the best that could be done, the underwriters 
are liable ;” and Butter J. there confirms Milles v. Flct-- 
and says, It was there decided, that the cap- 
tain has a general power, and is. bound in duty to do 
the best for all concerned.” The next case is that of 
Underwood v. Robertson, {c) There the captain of a re- 
captured ship, because he could not immediately proceed, 
being stript of all lier hands, and not being able to 
procure a fresJi crew immediately, sold the ship and 
cargo, under the order of the Vice-Admiral ty Court ; 
and Ellenhorough C. J. held, that he had no right 
to sell the cargo, and that he was bound to have 
waited a reasonable time, for the purpose of procuring 
a competent crew to navigate his vessel.” From that 
it must be inferred, that if he had waited a reason- 
able time, tlie circumstance of the necessity which 


(a) l)oug. a3i, a.f 4tli ed. (c) 4 Camph. 138. 

{h) I r.iC. 611. 

had 
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had occasioned the sale of the ship, would then have 1819. 

been justifiable. In the case of ihc Betty Cat}icart{a)^ ^ 

Sir William Scott said, The revenue and navigation v, 

laws are certainly to be construed and applied with Royal 

: * *■ Exchanob 

great exactness; at the same time it is not to be said, Assurance Co. 
that they are not subject to all considerations of rational 
equity. Cases of unavoidable accident, invincible ne- 
cessity, or the like, where the party could not act, 
otherwise than he did, or has acted at least for the best, 
must be considered in this system of laws just as in 
other systems. Laws that would not admit an equitable 
construction to be applied to the unavoidable misfor- 
tunes or necessities of men, or to the exercise of a fair 
discretion under difficulties, could not be laws framed 

for human societies.’* In the case of the Gratitu- 

0 

dine{b)f Sir William Scott observed, “ It is said, that 
the master is the mere depositary and common carrier 
as to the cargo, and that the whole of his relation to 
the ffoods is limited to the duties and authorities of 
safe custody and conveyance. This position, that in no 
case has he a right to bind the owners of the cargoes, is, 

I think not tenable to the extent in which it has been 
thrown out ; for though, in the ordinary state of things, 
he is a stranger to the cargo beyond the purposes of 
safe custody and conveyance, yet in cases of instant and 
unforeseen and unprovided necessity, the character of 
agent and supercargo is forced upon him, not by the 
immediate act and appointment of the owner, but by 
the general policy of the law ; unless the law can be* sup- 
posed to mean, that valuable property in his hand is to 
be left without protection and care. It must unavoid- 
ably be admitted, that, in some cases, he must exercise 
the discretion of an authorised agent over the cargo, as 


(<?) I Rot. AdiJi. Reji. 220. 


{t) 3 Rot, Adm, Rep, 457. 

well 
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1819 . well in the prosecution of the voyage at sea, as in inter- 
Idle ^ mediate ports into which he may be compelled to enter.” 
And ho afterwards observes, The law of cases of neces- 
The Royal sity is not likely t<f be well furnished with precise rules ; 
Au^nce^o. ”®cessity creates the law, it supersedes rules ; and what- 
ever is reasonable and just in such cases is likewise 
legal.” From these authorities, it appears clearly what 
has been considered to be the power and authority of 
the captain, not only according to the common law, but 
also in the Court of Admiralty : and it follows, that the 
captain, situated in such extreme necessity as he was in 
this case, was authorised to act as he did, both with re- 
ference to the ship and the cargo. Ch-een v. The llotjal 
JExchange Assurance Company (a) is precisely in point ; in 
that case the jury found, and the Court held, that if the 
Ci^tain di^ the best for all the parties concerned, the 
underwriters were liable. In this case, the jury have 
found that the master acted for the benefit of all con- 
cerned, and that the sale was honestly and fairly con- 
ducted and directed with a view to the interest of all 
concerned. Therefore, without overturning that case, 
the Court cannot decide in favour of the Defendants in 
this case. The authority of Wilson v. Millar {b)^ Reid 
v. J)aarhy (c), and Hayman v. Molton (d), is fully admit- 
ted. Those cases decide, that nothing but extreme 
necessity will warrant the master in making a sale ; but 
it is impossible that a case of stronger necessity than 
the present could exist. 

The next question is, whether or not the freight 
should have been abandoned. To this Gibbs C. J. gives 
a decided answer in Green v. The Royal Exchange As-- 
surance Company^ namely, that there was nothing to 

{a) Antet vi. 68. 5. C. i (c) lo EasU 143 . 

Marshall^ 447* 5 Esp. N* P. C, 65. 

{b) % Starke AT, P. C. i. 


abandon. 
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abandon. If the sale were right, the ship and cargo 1819. 
were gone into different hands, and she could never 
earn freight. Where the freight is abandoned to the 
underwriters of the ship, it belongs^o them, and they The Royajl 
become her owners from the time of the commence- 
ment of the risque; and if the ship be ^pothecated 
for the wages of the sailors, the hypothecation follows 
the ship, and the underwriters take her, subject to those 
burthens and outgoings : they arc liable for thofe 
charges after abandonment. This has been incidentally 
discussed in various cases. In Thompson v. It(ymcr<^t (a) 
Ellenborough C. J. said, The underwriters on the 
ship, from the time of the abandonment to them, 
stand in the same situation as the owner; and as 
the owner was liable to all these expences before, 
so, after the abandonment, they must be borne by 
the underwriters on the ship. Expenses of this sort 
are not, properly speaking, salvage on the freight, but 
they are charges paid by the owners of the ship, for the 
benefit of those to whom he abandoned it. And, there- 
fore, he will be entitled to retain a proportionable part 
on his settlement with them.” The cases of Leatham 
V. Terry (b% McCarthy v. Abel (c\ Sharp and Glad^ 
stone (d\ arc all to the same effect. The opinion of 
Ellenborough C. J., in Parmeter v. Todhunter (e) is at 
variance with these cases, but it was overruled by Gibbs 
C. J., in Green v. The JRoyal Exchange Assurance Coin- 
pany^ in which case it was cited. {Dallas C. J. In 
Hayman v. Molton it was decided, that in cases of 
extreme necessity the captain may sell the ship for the 
benefit of the owners, but that it can only be in cases 
of extreme necessity. No case has been mentioned in 

(<f ) 4 Easu 34 * {d) 7 Easty 24* 

3 Bos. Pull. 479, (e) i Campb, 541* 

(f ) 5 East, 388. 

which 
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which it has been held that the captain, ev^n in a high 
degree of expediency, has b, right to exercise a judgment 
upon the ^ruilence^S. selling the vessel. Here all that 
has been stated i^ that it was done upon the surveyor’s 
report, stating that it would be prudent to>?ell : it does 
not appear fs^ipon the special verdict that it was abso- 
lutely necessary to sell. In Reid v. Darby that distinc- 
tion was taken.] 

\ 


Arguments for the Defendants. The Defendants are 
entitled to the judgment of the Court on these grounds, 
first, that there never has been any loss of the freight 
insured ; secondly, that if there has been any loss, 
that loss has arisen from the act of the assured them- 
selves ; and, thirdly, that the Plaintiffs cannot recover 
without abandonment. 

On the first ground, Anderson v. Wallis (a) is in point. 
It was there held that the mere retardation of a voyage 
could never amount to a total loss, nor could it autho- 
rize an abandonment. FMetiborough C. J. there said, 
that disappointment of arrival was a new head of 
abandonment in insurance law and he afterwards 
adds, “ there is not any case or principle which autho- 
rizes an abandonment, unless where the loss has been 
actually a total loss, or in the highest degree probable at 
the time of abandonment.” However a ship may be 
retarded, if she finally arrive at her destination, there is 
no loss under the policy. But it may be said here that, 
although the ship arrived, it did not bring the same 
cargo, and therefore the freight was not earned. But 
that is answered by the case of Everth v. Smith (b), 
which decided this as to freight. In that the ship 
was detained, and afterwards procured freight from 
other persons ; and it was held, that freight having been 

(a) 5*2/40. 


(b) Ib.278. 

afterwards 
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afterwards earned, the underwriters were not liable. 181 

It makes no difference, therefore, whether the cargo be YvtE ^ 

the same or not. This vessel brought s complete cargo, v. 

and earned freight, and tliat on the same voyage ; con- 

sequently no freight was ]6st. But, if freight lias been Assurance Co. 

lost, it has been lost by the act of the assured himself; 

for the ship did survive the winter, brought a full 

cargo, and earned freight. The underwriters cannot^ 

be called upon to pay, when the ship has done all that 

was undertaken. Mure and Jolliffe, the former a part 

owner of the ship and cargo, and both representing the 

other owners, bond fide thought it for the benefit of all 

parties concerned to put an end to the adventure, and 

sell the ship. The ship being so transferred, the owners 

cannot have recourse to the underwriters for tlic freight. 

O 

Tile ship was quite repairable, and there was nothing 
in the circiiuislanccs to prevent her completing her 
voyage; and there is no case in which the captain, 
much less the owner of a vessel, has been held to be 
justified in parting with a ship because she was in peril, 
or because she was in danger of not performing the 
voyage, the risk of which was insured against. The 
underwriu^r insured against the risk ; and the parties can 
have no right to settle the risk, and then to tell the 
underwriter that he is bound as if the vessel had been 
lost by the perils of tlie sea. Here, no peril, but the 
act of the assured, actually prevented the voyage from 
being accomplished. It is the risk that has been sold, 
and not the ship, which, at the time of sale, was a good 
vessel. It is admitted that, as in Millcs v, Fletcher^ 
when the vessel is irreparable, the remains may be dis- 
posed of; and^that is the principle upon which Green v. 

The Royal Exchange Assurance Company was decided. 

The princi|>1e is this, a captain may sell his vessel if she 
be so damaged that she cannot perform the voyage; 
but he cannot sell merely because she is in peril. In 
McCarthy v. Abel, Ellenborough C. J. says, « The ques- 
VoL. VIII. HE tion 



766 


CASES IN HILARY TERM 


1819. tion appears to us to resolve itself into this single point, 

'' whether the freight have been lost or not;’' and he 

Idle ^ 

adds, “ if it have been lost to the owners of the ship, it 
The Royal has become so lost to them, not by means of the perils 
Awur^e^Co ^^^ured against, but by means of an abandonment of the 
ship, which abandonment was the act of the assured 
themselves ; with which, therefore, and the consequences 
\ thereof, the underwriters on freight had no concern," 
There has been no total loss of ship in this case ; 
theVe has been no total loss of cargo ; and it cannot, 
therefore, be contended that there has been a total loss 
of freight. There has been no abandonment of the 
ship or cargo ; there could not be any abandonment, 
because the case never arose in which the abandonment 
of the sJiip could have taken place. In all the cases 
upon this subject, the question has arisen, where a ship 
has been injured by the peril of the sen, and where she 
has been irreparably injured and the voyage lost. jPwr- 
neaux v. Bradley («), and many other cases, turn upon 
the point, whether ships be or be not repairable ; if not 
repairable for the purpose of the voyage, then the ship 
may be abandoned. But the case does not turn upon 
this; for whether there be a total loss or not, as in 
McCarthy v. Ahel^ as the abandonment transfers it to 
a third person, there can be no demand upon the under- 
writers on freight. As to the authority of the master 
to sell, it is true he may dispose of a wreck ; but he 
cannot, under any circumstances, dispose of a ship at 
all capable of performing the voyage insured. In Meid 
V. Darhy, tlie ship had undergone great peril and da- 
mage : there were proceedings in the Admiralty Court, 
and every thing was done hona fide to muthorise the 
sale, and yet the court held that there was an alternative, 
and therybre that the captain could not sell the ship. 
In Wilson v. Millar^ the judgment of Ellenhoroiigh C. J. 
is decisive upon this point. 

{a) I Park on Ins, 257. 7th edit. 

As 
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As to the last part of the case, whether an abandon- 1819. 

ment be necessary or not, the case of Gn'een v. The Royal ^dlk" ^ 

Exchange Assurance Company would appear decisive, but 
it is now stated by the counsel for the Plaintifis, that The Royal 
they were in error in supposing that there was an aban- Co. 

donment of the ship ; it is now stated that ^t was not 
so, and that the underwriters accepted a salvage and 
paid a total loss. This is very important, for if there > 
has been no abandonment of the ship, then unquestion- 
ably there is no total loss of the ship ; it is only a partial 
loss, in whatever light the parties may view it. Thompsofti 
V. Bxmeroft and Leatham v. Ternj are therefore im- 
portant cases. If the owners were justified in parting 
with the ship to Patterson^ it was never abandoned ; 
in fact, the case never arose in wdiich they -were en- 
titled to abandon. In Hodgson v. BlacJciston [a) it was 
held, that although the ship was sold, an abandon- 
ment w'as necessary. And in Martin v. CroJeatt (b)^ 

Ellenboivugh C. J. said, “ Where the thing insured sub- 
sists in specie, an abandonment is necessary, if it be 
necessary in any case ; and if, upon the happening of 
such a peril, which suspends the voyage and induces 
the necessity of I'epair, the owners choose to make it a 
total loss, they ought to give notice of abandonment.” 

The parties in this case ought to have given the under- 
writers an opportunity of judging for themselves. 

Reply. The case of Green v. The Royal Exchange 
Assurance Company goes further than this case, because 
there the ship was repaired to a certain degree so as to 
bring home part of a cargo. Anderson v. Wallis was a 
case of a r^rdation of voyage, but this case is dif- 
ferent : the necessities of the vessel called for an imme- 
diate act, and it has been shewn that it was done with 
great deliberation after two surveys, and upon the ad- 

(m) I Park QH Ins. a8i. n. (k) 14 Faff,466. 
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1819. vice of the agents and the captain; and the jury have 
V— ^ found that it was the best thing that could have been 
done for all concerned. It has been stated that the 
The Royal underwriters for freight were parties concerned, but 

Exchange proposition cannot be supported; for in completing 

Assurance Co. , JT f , . , , . i i 

a sale of a ship and cargo, the captain or agent looks 

to the interest of the owners of the ship and <^rgo, 
valid not beyond them. It has been also stated, that the 
underwriters having taken the risk, had a right to run 
the "risk of the whole voyage ; but the opinions of Mans- 
Jicld C. J., Ihiller J., and Ellenhormgh C. J., in the cases 
which have been cited, and of this Court iw Green v. 
The Itoijol FjjccJuwge Assurance Conijiany^ negative that 
position ; and if so, the consequence would be, that no 
insurance could be safely elTected. The event is not to 
be considered ; the conduct of the parties at the time is 
alone to be considered. In Grecii v. The Ttoijal Ex- 
change Assurance Company^ the ship cannot be considered 
as a mere wreck, for she was afterwards repaired, and 
brought home part of a cargo. Great reliance has 
been placetl by the Defendants upon Reid v. Dar'hij ; 
but when well considered, that case is in favour of the 
Plaintifla. The opinions of I$ax<orence J. and IjC Blanc J. 
are strong in their favour ; anti EHenhonmgh C. J., al- 
though he differed in opinion with tlie rest of tlie court 
upon this point, founded his judgment exclusively upon 
the circumstance of the Defendants not complying with 
registry acts. The decision in that case was hot upon 
the ground of the parly having no authority to sell. 
Martin v. Crokatt is altogether inapplicable to the 
present case. It has been decided, tliat in cases of ex- 
treme necessity the captain may sell ; and, lihder the cir- 
cumstances of this case, and upon the authorities which 
have been cited, the Plaintiffs are entitled to the judg- 
ment of the Court. 

Cui\ adw xmlf. 


Dallas 
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Dallas C. J* now delivered the judgment of the 
Court. 

This case has been twice argued, and most ably on 
both occasions. It comes before the Court on a special 
verdict, which in substance is this. [His Lordship then 
stated the special verdict.] The objectionji, made to the 
Plaintiffs’ right to recover are these: first, it is said that 
the captain had no right to sell the vessel, and so de- 
termine the voyage, or in other words, that the voyage 
was not put an end to by the perils of the sea, ljut by 
the act of the assured ; and, secondly, that if the sale 
was proper, there ought to have been an abandon- 
ment of the freight. With respect to the second ob- 
jection, it resolves itself into matter of form ; for, under 
the facts found in the special verdict, inasmuch as there 
could be no freight to abandon, no actual benefit could 
be derived from abandonment in terms ; and, there- 
fore, the chief objection as against the assured’s right to 
recover, is, that something has not been done which, if 
it had been done, would have placed the insurer in no 
better situation. 

The first objection then is, that the captain had no 
right to sell ; and, as to this, the argument has gone 
upon very wide grounds, and a great nunibcr of cases 
have been referred to. But, before going into the 
general doctrine or the particular authorities, I think it 
right to premise, that our opinions must be considered 
as formed on the facts of this case ; for, although general 
principles are highly valuable when they can be of 
general or extensive application, yet, from the very 
nature of subjects of this description, the application 
of principles as far as decided cases furnish any rule, 
must depend upon the circumstances of the particular 
case. 

To proceed, then, to the first objection : had the 
captain a right to sell so as to bind the insurer on the 
facts of the case before us ? This involves, first, the 
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1819- general right of the captain to sell; and, secondly, the 
iDijB peculiar facts as affecting the exercise of such right- 
^ The first view taken of the subject has been as to the 
The Royal right, and the extent of such right, as it may become a 
Aisurance Co. <luestion between the captain and his owners, or between 
the original^ owners and a purchaser, who may derive 
title under a sale by the captain. Many cases have 
l^ecn cited upon this part of the subject ; the first I shall 
allude to were those of the Bett^ Cathcart («), of the 
Gratitudine (&), and Reid v. Darby (c) : other cases were 
also cited in this part of the argument, which will be 
mentioned hereafter. It may be necessary, therefore, 
first to consider the doctrine, and next to examine how 
far it is applicable to the present case. With respect 
to the general policy of the rule as to the right of the 
captain to sell, in my Brother MarshalVs Treatise on 
Insuraiicc {d\ this question will be found to be treated 
at large, and also in Lord Chief Justice Abhotfs book on 
Shipping {e) ; and to the cases cited in both I shall gene- 
rally refer. 

Several foreign ordinances (/’) expressly declare, that 
the master shall not sell without a special authority from 
the owners ; and Sir Matthew Hale, in conformity to 
such regulations, is reported to have decided (g) that 
the sale of a ship by the master did not convey the pro- 
perty to the buyer, although the sale was made in a 
foreign country, in a case of inevitable danger, the ship 
and tackle being beaten and broken, and no hope of 
saving any part of them, partly on account of the tempest. 


(a) i Rob. Adm, Rep, buj, art. 13.; of the Hanse 

{b) 3 Rob. Adm. Rep. 7,40. Towns, art. 57. French Ordi<- 

(c) 10 East, 143. nance,liv. 2. tit. J. Du Capitaine, 

(d) Vol. ii. tit. Abandonment, art. 19. Ordin, of Rotterdam, 

{^) Part 1. chap. i. 4 th edit. art. 165. 2 Magens, 107. 

(f) Consolaio, J9. M. ch. 2$^. {g) Tremenhere et Tresillian, 

Laws of Oleron, art. j.; offVis^ 1 Sid. 45 a, 


and 
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and partly on account of the barbarity of the inhabitants 1819. 

of that country, who carried olF every thing that was cast ^ ^ 

on shore. This case is certainly very strong, and so 

much so, that it has suggested a doubt of the accuracy The Royal 

Exchange 

of the report ; for, in observing upon it, Lord Chief Jus- Co. 

tice Abbott says («), ‘‘ Perhaps, however, there might in 
this case be some circumstances, not noticeei by the re- 
porter, which might lead the learned Judge to doubt the 
absolute necessity of a sale, or to think the buyer a party 
to the misconduct mentioned in the book.” This doc- 
trine seems, however, to have been confirmed in the 
subsequent case of Johnson v. Shippen {b); in which 
Lord Holt is reported to have said, The master has 
no authority to sell any part of the ship, and his sale 
transfers no property.” Though as to this, it is to be 
remarked, that on looking to the facts of fhat case, it 
did not turn on the point of necessity, but on a dis- 
tinction between hypothecating and selling; for hypo- 
thecation would have been sufficient, and for necessary 
repairs it was admitted that this might be done. In a 
subsequent case, however, though Ellenboroi/gh C. J. 
seemed disposed to admit the right of the master to sell 
in a case of extreme necessity, (and the instance which 
he puts, is of a wreck which cannot be got off,) yet his 
Lordship offered to reserve the question of the master’s 
power to sell under any circumstances, if the verdict 
should render it necessary. In the case of lidd v. 

Darby {c\ his Lordship also quoted the authority of 
Lord Holt as to the master’s having no such right. 

In the case of Hayman v. Motion (d), he again expressed 
himself in these terms ; Where a case of urgent ne- 
cessity and extraordinary difficulty occurs, where a ship 
has received irremediable injury, I am disposed to go as 

(«) Abbott on Shipping, p, 2. (c) lo East, 157. 

4th edit, W $ Esp. 65. 

{b) % Ld,Haym.<)%.\’, 

far 
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1819. far I can to support what has been contended for ; 

Idle' ^ namely, that the captain acting bond Jide and for the 
benefit of the owners, might sell tlie ship. This is the 
The Royal disposition of my mind, but I cannot lay it down as 
^uraxice^Cc^ law.” In Wilson v. Millar {a\ his Lordship 

expressed himself to the same effect. 

It is, therefore, certainly true, that even the right to 
sell, as between the captain and the owners, has been 
deemed of a very questionable nature ; although, upon 
the whole, extracting from the books what seems to be 
the weight of authority, I conceive that the right to sell 
must be considered to exist in cases of extreme neces- 
sity; a right, however, which, in all cases, must be 
strictly watched. Supposing, therefore, this to be a sale 
made for the benefit of the absent owners, the question 
is, — was It made under circumstances of justifiable ne- 
cessity ? 

I shall now advert, in addition to the authorities to 
which I have already referred, to the cases cited to prove 
the contrary ; and of these the first is that of Meid v. 
Darh^y where the question was, whether, upon the 
facts of that case, the master had a right to sell ; and 
the circumstances were these : The master, on an affi- 
davit that the ship had received considerable damage, 
procured a survey to be made, under the authority of 
the Vice -Admiralty Court; and by a decree of that 
exjurt the ship was finally sold. The Court of King’s 
Bench held, that such sale did not divest the right of 
the original owner: first, because the captain had no 
right to sell, under the circumstances of the particular 
case ; and, secondly, that the Court of Vice- Admiralty 
had no jurisdiction or authority to order a sale. The 
judgment in that case could not, therefore, be different ; 
for there was no sufficient evidence of a necessity to sell. 


(/») 2 iV. A C. j. 


except 
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except from the proceedings in the Vice-Admiral ty J519* 

Court, which court was held to have no jurisdiction to 7 ^ 

enquire into the necessity : it stood upon the fact of a 

mere sale by the master, and there was no proof of a The Royal 

necessity for such sale, except what the master himself 

^ ^ ^ ^ Assurance Co. 

had sworn. But in this case there is supplied all that 
was wanting in Reid v. Darby ; first, the precise degree of 
peril in which the ship was placed ; and next, the finding 
of a special jury: not, like the Court of Vice-Admiralty, 
having no jurisdiction, but having jurisdiction, and, in 
the exercise of that jurisdiction, having found the de- 
gree of peril to have been such as to have induced and 
justified the sale. 

Another case has been cited (a) to prove the right to 
sell to be at least doubtful, be the circuinsttyices what 
they may. 1 have already adverted to it ; and there 
Lord Ellcnhot'ough thus lays down the true line, as to 
the degree and measure of necessity : A sale can only 
be justified by extreme necessity, and the most pure 
good faith ; that is, if the vessel is in such a state as it 
would be probable that the owners themselves, if on the 
spot, would have acted in the same way as the captain 
has done, and have sold the ship. I shall, therefore, 
leave it to the jury to say, whether there existed such 
a necessity as called upon the captain, acting for the 
benefit of his owners, to sell the ship ; and if there did, 
whether this was a fair sale, and unmixed with any 
fraud,” And, after specifying the course which he 
thinks ought to have been pursued, but which was not, 
his Lordship adds, If this had been done and failed, 
the necessity of selling would have been more pressing; 
and I think the captain should have sold.” But before 
I quit this case, I will only further observe, that if the 
jury had found, upon the question so put to then), in the 

Hajman v. Molton^ S 65. 

affirm- 
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1819 , afiirmative, or rather that the peril induced and justi^ 
^ ^ mii ^ necessity* they would have found} not only in 

substance but in terms, what is tound m this special 
The Royal verdict : but, finding the sale to be fraudulent, they dis- 
A^mce^Co. doubt ; for the selling fraudulently excluded 

the necessit5r to sell, or rendered the sale void. 

I have observed thus far on the case before us, as if 
it were a question between the former owners on a sale 
by the captain and the vendee, only for the sake of the 
general doctrine, as I shall have to apply it : and further, 
that in a case which is stated to be of great consequence 
to the maritime and insurance law, I may not be 
thought to have overlooked the decisions referred to at 
the bar. But, in truth, this is not a case of implied au- 
thority frqm the owner ; for the owner himself was per- 
sonally present, and is found to have concurred in the 
sale. And this leads me to consider a different point, 
namely, that this was not a sale by the captain, but by 
the owner ; and it is asked, can the insured have a 
right to sell for the insurer ? To this I answer, first, 
that it was not the less a sale by the captain because 
one of the owners being present on the spot concurred : 
and, if it w^ere necessary, it might, as to this, be ob- 
served, that ownership in a ship is not like the cases of 
joint concern or partnership ; for one owner cannot 
bind the rest. So that substantially this was a sale by 
the captain, and so the special verdict finds ; but it also 
further finds, that the owner on the spot was the agent of 
the absent owners. No question can arise, therefore, 
upon implied authority, nor upon the efiect of the sale, 
as between the former and the actual proprietor ; but I 
should further say, that, on the broad ground of a power 
to act on a sudden emergency, in order to save as much 
as could be saved from impending ruin, whether the 
sale be by the owner or the captain will make no dif- 
ference, 



IN THE Fifty-ninth Year of GEORGE HI. 


775 


ference, if the circumstances justified the selling, and 
the sale was honestly and fairly conducted. 

And now, passing from this line of cases, I am come 
to that which constitutes the precise point on the 
present occasion, viz, a question between the insurer 
and the insured, which I conceive to stand on princi* 
pies essentially difierent. In the case of Hamilton v. 
Mendes{a\ the distinction is broadly marked. ‘‘ Arbi- 
trary notions concerning the change of property by a 
capture, as between the former owner and a recaptor or 
vendee, ought never (said Lord Man^ld) to be the 
rule of decision, as between the insurer and insured, 
upon a contract of indemnity, contrary to the real truth 
of the fact.” Let us advert, therefore, now, to cases 
of this description. In Milles v. Fletcher IJ))^ Lord 
Man^ld told the jury, that if they were satisfied 
the captain had done what was best for the benefit of all 
concerned, they must find as for a total loss which 
they accordingly did. And, in another part of his 
Lordship’s judgment, he says, “ The captain, when he 
came to New Yorlc^ had no express order, but he had 
an implied authority from both sides to do that which 
was fit and right to be done, as none of them had agents 
in the place ; and whatever it was right for him to have 
done, if it had been his own ship and cargo, the un- 
derwriter must answer for the consequences of, because 
it is within his contract of indemnity. And finally, (his 
Lordship added,) I left it to the jury to determine, 
whether what the captain had done was for the benefit 
of the concerned ; and if they had found that it was in 
words, where would have been the question of law ?” 

Observations have been made upon the meaning of 
the words, ‘‘ for the benefit of all concerned but 
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(a) 2 Burr, 1198. i W,Bl, 276. S,C. 

(^) I Doug, 231 a. 4th edit* 
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1 B i 9. the distinctions attempted to be drawn appear to 
me to be without difference. Nor does* it appear to 
me, that there is any thing in the distinction made 
The Royal between insurance on ship and goods, ^nd insurance 
Aasurauce Co freight. It is said, what has been done could 
not be fof the benefit of the insurer on freight, which 
must be lost by this proceeding ; whereas, if nothing 
, had been done, the ship might have earned her freight, 
and the insurers have been discharged. And in the 
events which have happened, so it would have been; 
but the master is to look to the chief general interest: 
that is the ship and cargo ; and it would be strange 
to say, that he must suffer these to prove a total 
loss to the insured or the insurer, because, by abandon- 
ment or sale, the insurer upon freight may have the loss 
as depending upon freight cast upon him. If this be 
a necessary consequence of a sale justified in all other 
respects, it justifies it in this also. The freight is, from 
its very nature, incident to and dependent upon the 
fate of the ship ; and in this case, as in every other, 
parties must be taken to have contracted according to 
the nature and necessity of the thing. 

The authority of Milles v. Fletcher has been re- 
cognised in a great number of subsequent cases, and 
has never, that I am aware of, been in the slightest de- 
gree impeached. In Plantamour v. Staples («), the doc- 
trine contained therein is adopted by Mr. Justice Hidler^ 
who states, that “ in Milles v. Fletcher it was decided 
that the captain has a general power, and is bound in 
duty to do the best for all concerned and it need not 
be eventually for such benefit: it is sufficient that^ exer- 
cising an honest judgment, he deems it so at the time.” 

I will,, now, again refer to the terms in which, in Hatp- 
man vt Molton^ Lord Ellenhorongk expressed his’opinion ; 


(a) I T. R, 6ii. a. 


and 
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and I ishall only further mention Green v. The Iloyal 
Exchange Assurance Company (a ) : in which it was held, 
that the underwriter would be bound upon a sale fairly 
conducted, and it only w'ent to the jury on tlie second 
trial on that question. The judgment of Gibbs C. J., in 
granting the rule, shews the opinion of the court to 
have been, that if the captain acted fairly and with n 
view to their benefit, the insurers were bound by the 
sale : and, it is to be noted, that case, like the present, 
was an insurance on freight. 

This weiglit of authority is decisive beyond all doubt, 
unless the present case can be distinguished. It will be 
necessary, therefore, to advert to the facts of the several 
cases, and see whether they arc in tliis respect distin-* 
giiishable in principle from the present: aqd the dis- 
tinction is said to be, that in all the former cases the 
peril had not only attached, but had induced as its con- 
sequence actual injury; but, that here no actual or 
adequate damage had happened to justify the sale; that 
it all rested in chance and contingency, which form the 
very nature of the contract the insurer takes upon 
himself. 



The Royal 
Exchange 
Assurance Co. 


Risk, it has been said, is the underwriter’s daily bread, 
and that no person has a riglit to determine that risk 
for the underwriter and place himself in his situation ; 
but to this reasoning I cannot subsribe. The underwriter, 
before the voyage commences, and whilst the ship is in 
perfect safety, takes his chance of all possible peril; 
but when the actual peril has taken place, and is ini* 
pending, and the subject-matter of insurance is in the 
jaws of destruction, the speculation is entirely changed ; 
and when the assured can no longer act for himself in 
estimating the degree of danger, nor give directions 
what shall be done, the question is, whether it b$ not a 
benefit to him to vest in some person a powder to save 


(a) Antfi vl. 6S. S. C, i Marsh. 447. 


from 
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1810* from probable destruction all that can possibly or pro* 
bably be saved. Apply this principle to the present 
V. case ; but, first, let the facts of the former cases be ex- 
amined : and, without going through the detail, it may 
Assurance Co# admitted, that in every former case the peril 

of the sea hud to a certain degree attached, and brought 
the ship into that state in which abandonment or sale 
took place by the assured ; but here it is said, that the 
loss arose out of the act of the owner in selling, and 
that •the sale was not induced by any peril of the sea. 
This distinction seems to me, also, to be a fallacy: 
the state of the ship whipb led to the sale was induced 
by the perils of the sea ; she had incurred damage in the 
course of her voyage, which made it necessary to run 
her on shore, and she was stranded Jt the time; there 
was no reason for supposing she would have been got 
off the rocks, but, on the contrary, every probability of 
her going to destruction, which, of itself, authorised 
the assured to treat the voyage as at end : so that, 
though the sale arose immediately out of the act of the 
captain, yet that act was induced by a peril which had 
taken place, and put the ship into a state in which the 
verdict finds, that, in point of fact, it was proper to sell. 
The remote and proximate causes are not to be dis- 
tinguished in point of effect : in this situation the in- 
terest of the assurer was consulted, and, the captain 
acting for the best, the ship was sold. 

The case of McCarthy v. Abel (a) has been referred 
to, and much relied on for these general words made 
use of by Lord Ellenhorough : If the viact be merely 
looked at, freight, in the events which have happened, 
has not been lost, but has been fully and entirely earned^ 
and received by or on the behalf of the Plaintiffs the 
assureA.” But in this case it is the reverse ; the freight, 


(<i) 5 East, 388. 
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in the events which have happened) has been lost to the 
assured. His Lordship then proceeded : But if it 
can be considered as having been in any other manner or 
sense lost to the owners of the ship) it has become so lost 
to them, not by means of the perils insured against, but 
by means of an abandonment of the ship, wMch abandon- 
ment was the act of the assured themselves ; with which, 
therefore, and the consequences thereof, the under- 
writers on freight have no concern.” And so^ taken 
without reference to the facts of the case, these words 
may seem to have application ; but in truth they have 
none; for they apply to a ca4e in which the decision 
goes upon the very ground^vthat the assured had no 
right to abandon, the ship itself being in safety at the 
time; and further, on the fact that the ca^o in the 
same ship belonging to the same owners did ultimately 
perform the voyage so as to have gained freight for the 
owners, and, therefore, that they had not a right to 
abandon, and change a partial into a total loss. In 
the present case I may again observe, the ship and cargo 
were not in safety, but in the greatest peril, and the sale 
was with a view to the preservation of a part, and there- 
fore for the benefit of the assurer and not the assured ; 
and, in result, no freight whatever was earned by the 
former owners of the ship and cargo. Had the ship 
and cargo here not been in the state of peril found by 
the special verdict, but continued the property of the 
same owners, and had the same voyage, with delay only, 
been ultimately pjgrformed, the case of McCarthy v. 
Ahel would have applied to the present ; but, accord- 
ing to the facts to which that decision was confined, it 
seems to me to have ho application whatever. 

The next case which has been cited is that of Ander^^ 
son V. Wallis, (a) The ship there met with vary bad 


1819 . 
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weather in tlie course of her voyage, sustained much 
damage, ^nd was obfiged to bear up for Corky and run 
into Kimale harbour; when, upon a survey, she was 
found to be in so bad a state as to render it necessary to 
undergo a thorough repair, and that the whole of the 
cargo should be unloaded. The repairs could not be 
^nished so as to enable the ship to leave Kmsale in time 
to reach Qxiehcc that season ; nor could any other ship 
be procured to forward the cargo in time ; so that the 
voyage was abandoned, and the captain sailed on an- 
other voyage. It was further proved that, if another 
ship could have been procured, it would not have been 
possible to have prosecuted the voyage that season ; for 
that, after the middle of Novembevy it is impossible for 
any ship t,o enter the river St, Lamencey it being about 
that time so full of ice that it is almost certain destruction 
for a ship to make the attempt. These were the facts 
of that case; and the argument at the bar went 
upon the ground that, as the ship subsisted and was 
in safety, and within the management and controul 
of the agent of the assured at the time, she ought to 
have been repaired ; and therefore the assured had no 
right to abandon. It was said to be a retardation 
merely, and not a total frustration of the voyage; 
and was distinguished in this respect from the case of 
Manning v. NeWfJtarn («), where the ship had received 
irreparable damage, and the cargo could not have 
been otherwise conveyed to its place of destination; 
and upon these grounds the couij finally held, that 
the facts in Anderson v. Wallis constituted a mere re- 
tardation of the voyage, and that, tjiercfore, the assured 
had no right to abandon. I am at a loss to assimi- 

(fl:) I Park on Ins* 260. 7th 582., 2d edit. S* C, 2 Campk, 
edit. 5 .C. 2 Marsh* on Ins* 624. n. 


late 



781 


IN TIlK^Fim-NlNTH YeaR OF GEORGE IIL 

late such a case with the present. When the captain 
put an end to the voyage, as by his act he endeavoured 
to do, the ship was lying in harbour and in perfect 
safety ; here, the ship and cargo were out of all controul, 
beating on the rocks in the open sea, and in danger of 
going to pieces every moment. Ilie jud^nent of the 
Court, in the case of Andersofi v. Wallis went upon 
the ground, that the captain did not act for the best. 
But, in this case, the jury have found that he did a<?t 
for the best; and, in circumstances, the two cases stand 
in direct opposition. 

In one respect, however, as to what is said by FMcn- 
borough C. J., it is a case in point in favour of the 
present riaintifls ; for at tlie conclusion of his judg- 
ment, his Lordaliip expresses himself in these terms : 
“ There is not any case which authorises an abandon- 
ment, unless where the loss has been actually a total 
loss, or in the highest degree probable at the time of the 
abandonment.” And that this ship w as in the highest 
degree of probable danger, at the time when the voyage 
w'as put an end to by the sale, is not only found by the 
special verdict, but has in terms been distinctly admitted 
at the bar. Tlie opinion, therefore, of FAlcnboroiigh C. J, 
in the case of And C7 son v. Wallis^ is with the Plaintifls 
in this case, where it does apply ; but where endeavours 
have been made to apply it, it fails in application. On 
the case oi Beid v. ]Jarbj/{a), I have already observed, 
and, considering the facts of that case, it docs not bear 
upon the present. ^ 

I have now advcAcd to most of the cases cited at the 

* u 

bar. It is admitted, that none arc in circumstances 
precisely similar to the present ; but for the reasons 
given, I think those cited for the Defendants fail in 
application, and some of them become authoj ities the 


1811 ). 
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1819, other way; so that in the result, this case must come 
" - - “ ^ round to the plain and simple principle to be found 
in the case of Milks v. Fletcher impeached by none, 
The Royal confirmed by all the subsequent cases, and not in reason 
AMurance^Co distinguished from the present. And there is no 

danger to thp assurer from abiding by such a rule ; he 
may refuse to pay, and what is the consequence ? His 
case will be referred to the consideration of a jury, most 
competent to decide, composed of men both of com- 
mercial and nautical knowledge, some of them ship- 
owners, others insurers, bringing to the investigation 
knowledge and experience : forming, therefore, on the 
whole, a tribunal to which the investigation may be 
safely committed. Beyond this I need scarcely add, their 
judgment will at all times be liable to review, and even 
to the examination, if necessary, which this case has un- 
dergone. 

Our opinion therefore is, that the assured are entitled 
to recover, unless in point of form an abandonment of 
freight was necessary. As to this, I shall only say, 
without meaning to lay down any general rule, and con- 
fining the judgment of the Court to the facts before us, 
that we think it was not necessary in this particular case. 
Green v. The Iloyal Exchange Assurance Company is ad- 
mitted to be in point; and having concurred in that 
decision, 1 see no reason to alter my opinion. The 
consequence is, that judgment must be entered for the 
Plaintiff. 

Judgment for the Plaintiff, {a) 

(a) Note, As to the further proceedings in this case, see 3 Broii. 

Bing, 151. note (</}• 
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Brooks, Assignee of Carbutt, a Bankrupt, v. 
SowKBBY and Another. 


Ftb, 12* 


^^SSUMPSIT. The jury found a special verdict, which 
was, in substance, as follows : Carhutt^ being a trader, 
&c. became indebted to Hem^ BvttcT'moorth and otherS, 
in the sum of 1 00/. and upwards, and being such trader, 
and so indebted, he committed an act of bankruptcy on 
the 27th August, 1816; on the 7th October, in the same 
year, a commission of bankrupt issued against him on 
the petition of Butte^^worth and others, under which 
commission he was afterwards found, and duly de- 
clared, a bankrupt. On the 26th November, the Plain- 
tiff was duly chosen sole assignee of Carbult\ estate 
and effects ; and on the same day, by an indenture made 
between three of the commissioners of the one part, 
and the Plaintiff of the other part, the said commis- 
sioners bargained, sold, and assigned to the Plaintiff all 
the goods, chattels, personal estate, and effects of Carbutt, 
to hold the same in trust for the benefit of the creditors. 
The Defendants were copartners in trade, and whilst 
Carbutt was such trader, and before his bankruptcy, 
they were indebted to him in the sum of 95/. 4s. for 
goods sold and delivered by him to them before he be- 
came bankrupt. On the 10th October, being after the 
issuing of the commission, Carbutt, in order to obtain 
payment of the same debt, sent from Stockton, in the 
county of Durham, where he then was, a letter directed 
to Henry Thomas, his agent at Manchester, in which 
letter he inclosed a paper stamped with a stamp for a 
bill of exchange in blank, excepting that the name of 
Carbutt was by him written thereunder as the maker, 
and was also indorsed by him thereon as the indorser ; 

3 F 2 and 
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1819. and by that letter he requested Henry Thomas \.o deliver 
stamp so signed to his {CarhuU\) father, and to tell 
-I*. liini to date it back, and place it to his own account. 

SowEKBY. stamped paper, with Carhutf^ name thereon, was 

accordingly, on the 13th delivered to his father, 

Francis Carlcuil^ at Manchester^ and the same was on 
that day filled up by some person in the form of a bill 
of exchange, and it was dated back to the 4th October^ 
iii the same year ; and when it was so filled up it pur 
portqd to be the bill oi' Carhutt the bankrupt directed to 
the Defendants, whereby he re(iiicstcd them, at four 
months after the date thereof, to pay to the order of 
himself 95/. 4.v. value received, and to be duly indorsed 
by liim. The Defendants did not see the bill of ex- 
change, nor had they any knowledge thereof until the 
30th Ocloher^ on which day it was presented to them 
for acceptance in the ordinary course of business by a 
third person, w ho was then the honujidc holder thereof, 
and was by them duly accepted in order to discharge 
the said tlebt. The Defendants had not, at any time 
before their acceptance of the bill, any notice that Car^ 
butt had become a bankrupt, or that he was insolvent, 
or had stopped payment, unless the issuing of the com- 
mission should by law' be deemed suHicient notice 
thereof. The notice of the commission and bankruptcy 
appeared in the Loudon Gazette, for the first time, on 
the 5th November; and after the appearance of that 
notice, and after the assignment by the commissioners 
to the Plaintiff, and before the bill of exchange became 
payable, namely, on the 14 th Jamiary, 1817, the Plain- 
tiff, as assignee of Carhuti, demanded from the Defend- 
ants payment of the said sum of 95/. 45. ; but which 
they did not then pay, nor have they since paid, to him. 
When the bill of exchange became payable, viz. on the 
7th February, 1817, the Defendants paid the sum of 
95/. 45., therein specified, to a third person, who was 
13 then 
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then the bond Jide holder thereof; and the sum so due 
from the Defendants to Carbutt at the time of his bank- 
ruptcy was not paid by them, or satisfied in any other 
manner than as above mentioned. The question lor 
the opinion of the Court was, whether the Defendants 
were discharged by payment of the bill* from their 
liability to the Plaintiff as assignee. 

The case was argued twice; first in the last term Uy 
Lens Serjt. for the Plaintifl*, and Blossct Serjt for the 
Defendants; and afterwards in the present terfti by 
Vaughan Serjt, for the Plaintiff, and Coplrjj Serjt. for 
the Defendants. 
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Brooks 


SOWEKBY, 


Arguments for the Plaintiff. The tjuestion in this 
case is, whether the issuing of (he commission of bank- 
ruptcy is of itself notice to all the world of a prior act 
of bankruptcy. By the statute 1 James 1. c. 15 . s. 14 ., it 
is provided that no debtor of the bankrupt shall be 
thereby endangered for the payment of his or her debt 
truly and hond^ fidc to any bankrupt before such time 
as he shall understand or know that he is beconie a 
bankrupt. The only doubt is as to the meaning ol the 
words, ‘^understand and know;” whether an actual 
and personal knowledge is necessary to bi ing the case 
within the statute. By cases antecedent to this statute, 
commissions of bankrupt were treated as records, and 
were considered as such, in order to give due effect to 
the statute. The only distinction to be drawn between 
records and commissions of bankrupt is, that the formei' 
were not actually published, but being on record, evei y 
person was bound to take notice of them. In The case 
of Bankrupts {a\ it is said, “the commission is matter 
of record, whereof every one may take conusance;” the 
word “ may” there clearly meaning “ must.” In 


[a) z (/V. A’c/». 26. 

.s F 


Hiichcoct 
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1819. 

Brooks 


Vm 

SOWEUBY. 


Hitchcock V. Sedgwick (a% it was held that every one 
was bound to take notice of a commission of bank- 
ruptcy when taken out. And in Collett v. De Goh 
it was held that a commission issued was notice of the 
bankruptcy^ and the distinction was there taken be- 
tween the actual issuing of the commission and the act 
of bankruptcy itself : a commission is a public act, of 

which all are bound to take notice, but an act of bank- 
ruptcy may be so secret as to be impossible to be 
known.” In Watkins Maund{c)y\i held that a 
commission of bankrupt having passed the great seal, 
although never opened or acted upon, was to be con- 
sidered as having issued within the meaning of the 
49 G. 3. c. 121. so as to be notice of a prior act of 
bankruptc}^ It has been contended that a commission 
cannot be notice until published in the Gazette^ but 
without foundation ; for the Gazette forms no part of 
the commission. The commission itself would be 
equally valid without any publication in the Gazette. 
The publication in the Gazette was first introduced by 
the 5 G. 2. c. 30., and was merely intended as a notice 
of meeting to be given to the creditors, that they might 
come in and prove their debts, and for the choice of 
assignees, and the surrender of the bankrupt. Whether 
the Defendants did or did not know that the commission 
had issued, is perfectly immaterial. The payment was 
made after the issuing of the commission ; the commis- 
sion having issued, was notice of the prior act of bank- 
ruptcy, and consequently the payment of this money by 
the Defendants is not protected. 


Arguments for the Defendants, In every case where 
knowledge or understanding of the fact is required to 
be brought home to the party, a constructive notice is 

(a) %Fern.is6. (h) Forrester^ (>$• W 
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not sufficient ; and under the statute James 1. c. 15. no 1819. 
constructive notice is contemplated, but the notice must 
be express. In this case, the party residing at a great i>. 
distance from Londotiy it is contended, must be taken to Sowerby 
understand and know that the drawer of this bill is a 
bankrupt immediatelyupon the issuing of th(A;om mission. 

If such a proposition be maintainable, no merchant re- 
siding at a distance from London can safely accept a biU 
or pay money without incurring the risk of a commis- 
sion of bankruptcy having issued, and of being obliged 
to pay the money a second time. The legislature 
never could have intended that in this, or in any other 
case, an implied notice should overthrow a bond ^fide 
dealing between the parties. This case is not affected 
by the statutes of 46 G, 3. c. 135. and ll) Q. 3. c, 121. 

The sole question is upon the statute of James^ which 
was a remedial law, and is to be construed liberally 
towards the debtors of the bankrupt. So it w as deter- 
mined to be by Lord Kevyon in IVilkim v. Casey (a) ^ 
who said in that case, ‘‘ the object ofthat statute was to 
protect certain payments made to a bankrupt, that com- 
mon sense and justice required should be deemed valid 
payments, and in this instance to correct the l igour of 
the bankrupt laws.” It cannot be considered a remedial 
construction of the statute, to hold that a thing shall be 
considered notice of which the party had no notice. 

The issuing of the commission is a fact, the knowledge 
of which at the time, could only exist between the cre- 
ditors and the officer of the court. Nor is it admitted 
that a record is notice to all the world, as has been 
stated. That proposition is untenable ; for those parlies 
who have not notice of it are not bound by it. TJie 
resolutions of the Judges in the cited cases are mere 
obiter dicta^ neither the subject of a record or commis- 


(a) 7 T. R, 711. 
3 F 4- 
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1819. sion came into question, anti the opinions in Hitchcock v. 

Scdgwick Hrc HOt unaiiimous ; for, Lord Commissioner 
Br^ks Jla*wlinson there argued against the principle adopted 
SowERBY. by the other Judges. The case of BanJcrupts in 
Coke's Rep. was decided before the statute of James L; 
and then die bankrupt laws afforded no relief to 
the debtor or creditor in their transactions with 
t\ie bankrupt. All things had relation to the bank- 
ruptcy; all things were void, if done after the bank- 
ruptcy, at the time that case was determined. It 
was not a payment made to a bankrupt, but it was a 
gift of goods by a bankrupt to a creditor after a com- 
mission had issued. There was no question respecting the 
issuing of the commission ; it was not material whether 
it had issual or not ; the conveyance having been made 
after the bankruptcy, the gift was void. Consequently, 
what was there said respecting the commission was 
extrajudicial; the Court relied solely on the statute 
ISEliz. c. 7., the gift being after the commission. The 
same observations apply to Hitchcock v. Sedgwick: it 
happened after the 1 James 1. It was not a payment to 
the bankrupt, but an assignment by the bankrupt, and 
it did not turn on the issuing of the commission. The 
same observations are also applicable to Collett v. De 
Gols ; in that case a conveyance by the bankrupt was 
set aside, on the ground of its having been made after the 
stat. 1 3 Eliz.y and not being protected by any clause in 
the act. These three cases stand on the same grounds ; 
and in none of them did it make any difference whether 
the party did or did not know of a commission having 
issued. They do not therefore apply to this case. The 
statutes 46‘&49G. 3. do not apply to this case; the 
notice does not extend further than to the cases therein 
mentioned, being expressly stated to apply only to the 
jpurposes of the act, and this case not ranging within those 
statutes, no argument can be gathered from the language 
thete made use of The case of Walliins'w Mawid was a 


case 
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case upon the 49 G. 8., and therefore not applicable 
to this case. It cannot be contended that a commission 
of bankrupt can be notice to persons who have never 
heard of it. The same arguments would apply to the 
registry acts ; for a registry of deeds is a record. But 
in Bushell v. Bushell (a), Lord Bedeuiale^ speaking of the 
registry act relating to Ireland^ 6 Ann^ c, 2,, held that the 
registry could not be considered as notice. And in 
Underwood v. Conrtown (Z»), it was held that the registry 
of a deed under this statute was not notice so 'as to 
make a subsequent purchaser purchase with notice. 
The injurious consequences of considering constructive 
notice sufiicicnt are apparent ; the statute clearly did 
not contemplate any but actual notice, and the Defend- 
ants not having such notice, are therefore entitled to the 
judgment of the Court. 

In reply. On the point, whether an implied notice 
given by law be or be not equivalent to an actual notice, 
the statute is silent ; and no case or dictum has been 
mentioned to shew that express notice is necessary. Oji 
the other hand, the authorities cited for the Plaintiff’ 
shew that the commission under the great seal has been 
considered notice of a prior act of bankruptcy. The 
cases in Cote and Forrester^ although not strictly ap- 
plicable, as judgments, to the present case, apply as far 
as they go; and they contain the acknowledged prin- 
ciples upon which the Court proceeded. Those judg- 
ments profess to consider the commission as notice to all 
the world. Wilkins v. Casej/ decides nothing to affect 
this case. The statute I Jamies 1. makes no such dis- 
tinction as has been contended for between actual and 
implied notice ; in opposition, therefore, to the aiitlio- 
rities in favour of the Plaintiff^ the Court cannot consider^^ 
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any further notice necessary, under that statute, than 
the issuing of the commission. 

Cw\ adv* vidU 

Dallas C. J. now delivered judgment. 

This case<conies before the Court on a special verdict. 
It was an action by the Plaintiff, as assignee of the estate 
and effects of John CarlnUt^ a bankrupt, to recover a 
sum of money claimed to be due to the bankrupt’s 
estate^ under the following circumstances. The De- 
fendant had become indebted to the bankrupt, to the 
amount of the sum sought to be recovered by this action, 
and continued so at the time when he committed an 
act of bankruptcy, namely, on the 27th August ^ 1816; 
and on the, 7th October following, a commission issued, 
founded on such act of bankruptcy. After the issuing 
of the commission, xnz. on the 10th October j the bank- 
rupt drew a bill on the Defendants, which ihey accepted 
and paid when due; and the special verdict finds that 
they had not, at the time of acceptance and payment of 
the bill, any notice of the bankruptcy, unless the issuing 
of the commission is, in point of law, to be deemed 
notice. On the part of the Defendants it is insisted, 
that a payment bond Jide made, and without actual 
knowledge of a commission having issued, is protected 
by the 1 4th section of tlie statute 1 Jac. 1 . c. 15., in which 
there is a provision, ** that no debtor of the bankrupt be 
hereby endangered for the payment of his or her debt, 
truly and bond Jide to any such bankrupt, before such 
time as lie shall understand or know that he is become a 
bankrupt.” And the question is, whether these words, 

understand or know,” mean actual knowledge and 
understanding, as distinguished from legal and con- 
structive notice. The clause which precedes this proviso 
Skates to conveyances or payments made by bankrupts ; 
Eis to which it enacts, that the commissioners shall have 
TO power 
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power to grant and assign the debts due to the bank- 
rupt, to the use of the creditors of the bankrupt ; and 
that after such grant, assignment, or disposition, neither 
the bankrupt nor any person shall have power to re- 
cover the same, nor to make any release or discharge 
thereof. 

First, then, what is meant by the words become a 
bankrupt ?*^ A party becomes a bankrupt by the act of 
bankruptcy, and not by the commission, by which, 
founded on the act of bankruptcy, he is only found or 
declared to be a bankrupt. Now as this act, from its 
very nature, will most frequently be secret, it seemed 
reasonable not to compel a party to pay a second time, 
who had paid without knowledge or means of know- 
ledge of such act. The words of the provisg, therefore, 
refer to the want of understanding and knowledge as to 
the party becoming bankrupt ; tliat is, as to the act by 
which he so becomes bankrupt. By the issuing of the 
commission, an act which was before secret in its nature 
is proclaimed to the world, and the debtor, at least, may 
have knowledge by inquiry ; whereas no inquiry pro- 
bably would have led to knowledge, while the act of 
bankruptcy continued secret. 

But, it is said, he may be just as ignorant of a com- 
mission having issued as of the act of bankruptcy, and so 
he may ; and if notliing short of actual knowledge at tlic 
moment of payment be requisite, ignorance will be a pro- 
tection, notwithstanding the words of the statute. And 
this brings us to the question, whetlier the commission 
be or be not in point of law, notice: that it is not so to 
be considered, rests on the part of the Defendants, 
on general reasoning only ; and we have been referred 
to no one case in which any such doctrine is to be 
found ; while, on the part of the PlaintifiJ there is ex- 
press authority the other way. In The case of Ban^ 
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rwpls (a), it was resolved by Wray C. J. and the whole 
Court, that a commission of bankruptcy is matter of 
record, of which every one may take notice ; and with- 
out referring to the many cases in which the word 

may” is to be construed “ must,” which will depend 
on the natuife of the particular case, it is sufficient to say 
that, in this case, it appears that it must be so understood; 
fqr nothing turned upon actual knowledge as distin- 
guished from notice by the commission, and the coni- 
missibn being taken to be notice, the judgment pro- 
ceeded on this ground. The existence of the power to 
take notice, and the commission giving this power, is 
treated as equivalent to actual notice ; and, if so, ignor- ' 
ance cannot be averred ol‘ that, which in point of law, a 
party is bound to know. It is true, this was a payment 
by the bankrupt after the commission, but the reasoning 
as to notice, applies in principle to one case as well as 
the other. This was resolved in 31 and in 

i Jac^\, iho statute in question passed, that is, about 
fourteen years afterwards. 

Supposing, therefore, this resolution in The case of 
Bankrupts to be law, it must be taken to have been 
known to be the law at the time when the statute of 
James passed, and it would be strange to suppose that, 
if the law were intended to have been altered in this 
respect, it should not have been so expressed ; taking 
it, however, the other way, viz, that the statute meant 
only by “ becoming bankrupt,” the act of bankruptcy, 
then all is clear, and the statute is consistent with the law 
as it stood before, except as to giving protection to a 
debtor paying, being at the lime of payment, ignorant 
of the act of bankruptcy. And this falls in with the 
general spirit and principles of the bankrupt law\ The 
leading object is an equal distribution among the cre- 


ditors. 
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ditors. Payments, therefore, made by the bankrupt, are 
set aside as fraudulent, if made ia contemplation of 
bankruptcy, though the ci*editor be ignorant of such 
intention ; but there is no protection to the bankrupt's 
estate, if the bankrupt may, notwithstanding the com- 
mission, go round and receive debts due t^ him before 
he became bankrupt, and the parties paying, may aver 
ignorance of the commission, and put it upon the as- 
signees to prove actual knowledge. 

It is further to be considered, that, by the commission, 
all right and power is divested out of the bankrupt, he 
can make no dispositioji of his estate and effects; or, in 
.other words, he may be considered as civilly dead, w^itlr 
respect to any power of disposing, in all transactions 
relative to bis property before he became bankrupt. 
The commission and the assignment under it have re- 
lation to the act of bankruptcy, and avoid all interme- 
diate transactions unless specially protected. 

There is a further authority to which we have likewise 
been referred, viz, the case of* Ililchcoclc v. Sedgimcky 
in which it w'as resolved in Chancery by two of the com- 
missioners against the third, that when the commission 
issues, all parties are bound to take notice. That case 
decides in substance, that every one is bound to take 
notice of a commission of bankrupt when taken out. On 
the words of the statute, therefore, on the sense and 
reason of the thing, and on the authorities cited ; we 
are of opinion that the commission in this case was 
notice, and that actual knowledge and understanding, as 
distinguished from legal knowledge and understanding, 
was not necessary. 

It remains to be considered, whether the subsequent 
statutes make any difference. It has been said, that it 
is monstrous that a party in cases of this sort is to be 
bound by constructive notice, or in other words, to 
prejudiced by a payment made in ignorance of a com- " 

mission ; 
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mission ; and this has been strongly urged against as** 
signing to the statute such a meaning. But to what do 
all the latter statutes go, but to make the commission 
notice? And, even if this had never been done before, 
it at least cuts up by the root all argument of injustice, 
unless the law itself is to be considered as unjust. By the 
stat. 46 G. 3., not only is a commission of bankrupt made 
notice of a prior act of bankruptcy, but even the striking 
of a docket is made notice ; and though this latter pro- 
vision is afterwards repealed, still the commission is re- 
enacted to be notice. I urge this at present, not only 
in answer to the imputed injustice of such a proceeding, 
relied on as an argument to prove that the legislature 
could never so intend ; but, beyond this, to shew that, to 
put such a construction on the statute of James is neither 
inconvenieht nor unjust ; but only to give to it the effect 
which the legislature in subsequent times has thought 
fit to recognise or introduce. 

The stat. 19 G. 2. c. 32. protects only receipts from 
bankrupts ; the stat. 46 G. 3. goes further, and applies to 
payments to, as well as by bankrupts ; and provides, that 
the issuing of a commission or striking a docket, al- 
though such commission shall be superseded, shall be 
deemed notice of the prior act of bankruptcy. But, as 
it is made so for the purposes of the particular act, it 
may be argued, that it leaves the statute of James as it 
stood before. Of both, however, the object seems to 
have been, not to make a commission notice of the 
bankruptcy, as if it had not been notice before, but to 
make it notice, even though superseded, which otherwise 
it would not have been. But, with respect to this, it is 
not necessary to give an opinion ; it is enough to say 
that, on the whole, we think that, on the true construc- 
tion of the statute of 1 Jac. 1. the commission was notice, 
and that the laMer statutes make no alteration in this 

respect. 
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respect. The judgment therefore is, that the Plaintiff 
do recover. 

My Brother Richardson having been counsel in this 
case, declines giving any opinion. 

Judgment for the Plaintiff. («) 
(tf) See 4 JB, ^ yf. 513. this judgment reversed in error. 


Higginbotham v. Perkins. 

y^SSUMPSIT' on the common money counts. The By a section 
action was brought to recover back die sum of ^ turnpike 

^ act) carriages 

Is. paid to the Defendant as farmer of the tolls, at laden with 
a turnpike gate, called the Misterion gate in the parish niaterials for 
of Misterton^ in the county of Leicester, That sum had roads^were ex- 
been demanded and paid as toll for a waggon laden empted from 
with lime. At the last assizes for the county of Leicester. ^°**.*” 

'' parishes in 

a verdict for the Plaintiff was taken by consent, subject which the 

to the opinion of the Court on the following case : materials were 

The Defendant, at the time the toll was demanded ppocur-*^ 

and taken, was the farmer and collector of the tolls of ed ; and by 

Misterton turnpike gate, erected under the authority of same sec- 
^ ^ tion, carnages 

stat. 5 G. 3 ., intituled, An act for repairing and laden with 
widening the road from the turnpike road in Banbury^ manure or 
in the county of Oxford, through Daventree and Cottes-- exemjtfed. 
bach, to the south end of Mill Field, in the parish of By the follow- 
JLuttemorth, in the county of Leicester f and of statutes tmstees 

under the act 

were empowered to compound with persons residing in one parish and occupying 
lands in ah adjoining parish ; Held, that the exemption in favour of carriages laden 
with manure or lime was general, and not confined or restricted by the preceding 
part of the section containing the exemption^ or by the following 
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25 & 47 G. 3., for amending and enlarging tlie terms- 
and powers of the first-mentioned act. On the 9tl» 
February the Defendant demanded and received of the 
Plaintiff the sum of U. 4^Z., as and for the toll au- 
thorised or claimed to be taken at the turnpike gate, in 
respect of the Plaintiff’s waggon drawn by four horses, 
which sum of I 5 . 4J. was the proper toll to be demanded 
and taken for such waggon and horses, in case the 
Plaintiff in respect thereof was not entitled to an ex- 
emption from tolli The waggon was laden with lime 
only, and, at the time of taking the toll, was employed 
only ill carrying and conveying such lime from the 
parish of Nctobold upon Avoii, in the county of Wai'- 
w/c/*, to that of PcatUng Magna^ in the county of 
Leicester^ to be there used in husbandry, for cultivating, 
manuring, und improving the land of the Plaintiff, situ- 
ate at the latter parish. The road in question over 
which the Plaintiff’s waggon passed, and for passing 
along which the toll was taken, was the proper and 
direct road from Nevobold upon Avon^ to Pcailing MagJia, 
and the waggon passed through tlie turnpike gate, in 
the necessary prosecution of its journey from the one 
l)lacc to the other ; but both these parishes are at a dis- 
tance from the turnpike road, and the road docs not 
pass through any part of the parishes, or either of 
them. * 

The Plaintiff claimed to be exempted from payment 
of the toll for his waggon and horses, by virtue of the 
statute 47 G. 3. c. 91. 5.4.; by which it is enacted. 

That no toll shall be demanded or taken for any 
horse, cattle, beast, or carriage, employed in carrying or 
conveying, or going to carry or convey, or returning 
from carrying or conveying, having been employed only 
in carrying or conveying on the same day, any stones, 
bricks, timber, wood, gravel, or other materials, for re- 
pairing the said road, or any of the highways or public 


or 
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or private roads in any of the parishes^ townships^ or 
places in which any part of such road lies, or for the 
purposes of repairing any houses or other buildings, or 
to be laid or used in any of the yards, gardens, or 
homesteads, in any of the parishes or places in wliicli 
such stones, bricks, timber, wood, gravel, a/r other ma- 
terials shall be dug, bought, or procured ; or hay, clover, 
turnips, straw, or corn in the straw only, not sold or 
disposed of, but passing to be laid up or placed in tlie 
outhouses, barns, or yards of the owners thercoC; or 
for any horse, cattle, beast, or carriage employed only 
in carrying or conveying, or going unladen or empty, 
to carry or convey, or returning unladen or empty from 
carrying or conveying, having been employed only 
in carrying or conveying any ploughs, harrows, or im- 
plements of husbandry, or any lime, mould, dung, 
compost, or manure, employed in husbandry, for ma- 
nuring or improving lands, or any other thing to be 
used or employed upon, or for cultivating, manur- 
ing, improving, or managing land ; or for any horses, 
beasts, or cattle going to or returning from pasture, or 
watering places, or going to or returning from being 
shoed or farried ; or from any person going to or return- 
ing from his or her parochial church, chapel, or other 
usual place of religious worship on a Su?i(Iai/f or upon 
any other day on which divine service is or shall be 
ordered by authority to be celebrated, or attending the 
funeral of any person that shall die and be buried in 
any of the said parishes, hamlets, or places ; or from any 
clergyman going to or returning from his parochial or 
ministerial duty, or visiting any sick person.” 

In the next clause (section 5.), after reciting that it 
might happen that persons residing in some of the 
parishes, townships, or places through which the road 
lies, might rent or occupy lands in some other adjoining? 
parish, township, or place, and for the necessary occu- 

VoL. VIII. .‘J G pation 
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pation of such farms might be obliged to have occasion 
to pass through some toll gate or toll gates erected or 
to be erected by virtue of the said act, between such 
place of residence and such farms respectively, and 
that it might be unreasonable that such occupiers of 
lands shoul<i be charged with the. payment of the tolls 
raised or to be raised by virtue of certain acts therein 
recited, or that act, it is enacted, that it shall be lawful 
‘^‘for the trustees, or any five or more of them, at any 
public meeting, to compound and agree with all or any 
of such last-mentioned occupiers of lands, who shall re- 
quest the same, for all or any of the tolls at such turn- 
pike gates as aforesaid, at such annual sums or payments 
as the said trustees, or any five or more of them, shall 
think reasonable.” 

On the e'th February^ 1818, the Plaintiff gave notice 
to the Defendant and to the trustees of the road of such 
his claim of exemption ; but the Defendant, on the 9th 
of that month, insisted upon . and received the said toll 
of I A*. 4-6/., which the Plaintiff was compelled to pay, to 
prevent his waggon and horses from being distrained for 
such toll. 

The question for the opinion of the Court was, whe- 
ther the Plaintiff was not entitled to exemption from 
toll, in respect of the said waggon and horses. If he 
was exempt, the verdict was to stand ; but, if not, then 
it was to be entered for the Defendant. 


Copleij Serjt., for the Plaintifl*. Under the fourth 
section of this statute, carriages carrying manure are 
expressly exempted from toll ; and although the former 
part of the same section, with respect to the carriage of 
materials for repairing the roads be restricted to the 
parishes in which the road lies, yet the restriction does 
not afi’ect the latter part of the clause, underwhich the 
Plaintiff claims his exemption. Under the provisions of 

the 
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iliestat. 19 G. 3. c. 62,^ masters of vessels are empowered 1819. 

to carry lime for the improvement of land coastwise, " 

•.1 . • • 1 1 ^ t . Higginbo. 

without giving any bond lor that purpose ; which cir- tham 

cumstance shews how anxious the legislature is to facili- 'v. 

tate the conveyance of manure. It is highly improbable, 

therefore, that it coujd have been intended to confine 

the exemption from toll to carriages conveying lime to 

those parishes in which the road lies. 

Vaughan Serjt., for the Defendant. It is clear, that, 
under the general provisions of this act, the Plain- 
tiff' is liable ; it is therefore necessary, that he should 
bring himself within the terms of the exemption con- 
tained in the fourth section, to remove that liability. 

But this he cannot do, for although the words ‘‘ parishes, 
townships, or places,” arc not repeated in the latter 
part of the section, relative to the carriage of manure, 
still those words override the whole section. The first 
exemption applies to the carrying ol' materials for re- 
repairing the roads, and is confined to the parishes in 
which the roads lie. The second exemption applies, 
also, to the carrying of such materials, and is also ex- 
pressly confined to the parishes in which the materials 
are procured. The third exemption applies to hay, corn, 

&c., lo be placed in the barns of the owners. In this 
exemption, the words ‘‘ parishes, townships, or places” 
are not used ; but it is clear, that this exemption cannot 
be general ; it was merely intended to apply to the owners 
resident in the parishes where the toll gate was erected : 
it could not be intendeil to extend to all parishes, so as 
to apply to corn going to granaries to be laid up at any 
distance, however great. In the same manner the ex- 
emption must be construed as to carriages laden with 
manure or lime ; it must be restricted in the same man- 
ner as the previous part ol’ the section is restricted. 

Besides, how could the toll keeper ascertain to what 
3 0 2 distance 
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distance the carriage may be proceeding ? The subse- 
quent words of the same section, “ any person going to 
or returning from his or her parochial church, shew, 
also, that they refer to the antecedent sentences. This 
exemption must be necessarily confined, and cannot be 
held to appl^ to places out of the parishes. Lewis v. 
Hammond (a) is precisely applicable to this case. It 
was there held, upon the construction of a turnpike act, 
SV G. 3., which exempted from toll “ persons residing 
in any township or parish in which the roads lay, in going 
to and returning from their proper parochial church, 
chapel, or other place of religious worship on Sunday 
that the word “ parochial” extended over the whole 
clause; and, therefore, that a dissenter was not within 
the exemption, in going to and returning from his 
proper place of religious worship, situate out of the 
parish in which he resided. Abbott C. J. there said, that 
‘‘ the exception did not extend generally to all persons 
going to or returning from a place of religious worship, 
nor even to all persons going to or returning from their 
proper place of religious worship.” And, subsequently, 
“ the word parochial is to be applied in construction, 
not to the word church only, but also to the following 
words chapel or other place of religious wwship, as de- 
noting the situation of such chapel or other place, with 
reference to the residence of the persons frequenting it. 
This construction is also aided by the consideration of 
convenience. The gatekeeper nihy be expected to in- 
form himself as to the persons residing in his parish, 
the places of worship situate within it, and the hours of 
usual attendance at them, but he cannot be expected to 
acquire such information as to other and more distant 
places.” So, in the present case, the gatekeeper may 
reasonably be expected to know the persons in the 
parishes where the gate is situate, but not persons re- 
siding at a distance. 


{a) z £ A» zo6. 


It 
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If the exemption be considered general, the fifth 
section of the act is nugatory ; it is not possible to put 
any construction upon it, so as to give it effect. It 
would be idle to call upon a party to compound for 
that from which he is exempted. The terms of the act 
imply a limitation of the exemption, and lj?e intention 
of the legislature will be defeated if judgment be given 
against the Defendant. 


1819. 


Higginbo- 

tham 


Perkins. 


Copley t in reply, observed, that the fourth section was 
not affected by the subsequent section, as the trustees 
were authorised to compound with those persons only 
who were exempted by the fourth section ; and that Lewis 
V. Hammond was distinguishable from the present case, 
as there the question was upon one clause only, in 
which the word “ parochial” being used, it was held 
to extend over the whole clause. 

Cur, adv, vult. 


Dallas C. J. now delivered judgment. 

This is a question on the construction of the statute 
47 G. 3. c.9\.y which was an act passed for enlarging the 
terms and powers of two acts of the 5th and 25th years of 
his present majesty, for repairing the road from Banbury^ 
i n the county of Oxford^ to Luttet^orth, in the county 
of Leicester,^ and the only point left for the consideration 
of the Court, is the construction of the fourth and fifth 
sections of that statute. The fourth section is general, 
as far as it exempts from toll any carriage employed in 
carrying lime or manure, for the improving, manuring, 
or managing land : it is, therefore, an exemption in 
favour of agriculture, and to be beneficially construed. 
It contains no reference to persons residing within or 
out of the parishes through which the road runs ; or to 
lands being situate within or out of such parishes ; and 
this being the case of a waggon carrying lime, for the 

improve- 
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Higginbo- 


tham 


V. 

Fjshkins. 


improvement and management of land, the owner would 
be clearly exempted under this clause, unless, as to him, 
it were restrained by any tlause which follows. Section 
the fifth is relied on by the Defendant, which, it is said, 
by necessary intendment, does so restrain and limit the 
former secti9n. 

It is first to be observed, that, in this case, the Plain- 
tiff’s waggon was passing along the road from one 
parish to another, with a view to the cultivation of his 
farm, situated at the latter parish, neither of the parishes 
being a parish through w^hich the road passes. Upon 
the fifth clause it is asked, if persons residing within 
some of the parishes through which the road lies, are 
taken to be liable to toll passing along the road and 
through the toll gate, for the necessary occupation of 
lands out of the parish, and have leave given them to 
compound, how can it be, that persons not living in 
any of the parishes, shall, for the occupation of farms 
not within them, be exempted from toll ? 

The answer is, that the first clause being general, and 
to be literally construed, can only be restrained by ex- 
press words or necessary implication. Express words 
there are none, nor is such a restraint of necessity 
to be implied ; for there are still tolls to which a resi- 
dent within the parish would be liable, going through 
the toll gate, for the occupation of his farm, which do 
not fall within the general clause of exemption ; and, 
therefore, when the statute treats him as being liable, it 
must be taken in respect of such tolls ; and the power 
to compound for all or any, must mean all or any which 
were pfiyable generally, and not those from which all 
persons were exempted before. 

These acts arc often inaccurately drawn ; and, even 
taking the construction of the clause to be doubtful, a 
doubtful meaning is not a sufficient ground to restrain 
the operation of a general clause, which in its own terms 
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is clear and precise; and least of all, should such a 
restraint prevail, when it is to narrow and repeal a 
provision, which for the public benefit ought to be 
largely and beneficially construed. 

Judgment for the Plaintiff. 


1819. 


Higginbo- 

tham 


V, 

Perkins. 


MEMORANDA. 

In the course of this term, Vitruvius Lav^es^ of the 
Inna' Temyle^ Esquire, John Cross, of UncMsInn, 
Esquire, and Thomas of the Middle Temple, 

Esquire, were severally called to the degree of Serjeant 
at law ; they gave rings with the motto Pro Rege el 
Lege:* 
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IN THE EXCHEQUER CHAMBER. 

(In Error.) 

TaYLOU V. Pill, (r/) Micbaelmat 

Term. 

^^SSUMPSIT for money had and received, The i. when 
Defendant below (Plaintiff in error) pleaded the 
general issue, except as to 2021/. Gs, $d,, and as to revenue cutter,. 

bore the com- 
mission of mate, but was acting commander on board under an order frpm the 
commissipoers of customs, communicated by letter to the comptroller and collector 
of the port to which the cutter belonged, and by them communicated by letter to 
directing . him to take care that the cutter should be kept at sea under bis eammand% 
to the end that the service might not suffer, until another commander should be 
appointed : Held, that he was entitled to the commander’s share under the king’s 
warrant, referring to a former warrant, wdiich described the share as to be distributed 
amongst the commanders, officers, and crew of the vessel making the capture, as a 
re<ward for that service ; although the fc^fmer commander, whose commission as 
such, had been before withdrawn and cancelled on some supposed miscontjpet, and 
who had consequently left the cutter, afterwards restored, and a new commission 
granted to him, bearing the date of his former commission, viz» a date anterior to 
the capture. 

a. Held, that A. was not entitled to the full share of commander without deduct- 
ing the share of a deputed mariner y who was on board at the time of the capture, 
but who, at the time of Ah beginning to act as commander, acted as mate, and was 
acting as such, and not as a deputed mariner, at the time of capture, but without 
any commission or authority to act as mate. 

{a) This and the three following cases were omitted in their proper 
places. 

Voi,. VIII. H 


that 
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that sum, a tender. The Plaintiff below (Defendant 
in error) joined issue, on the first plea, and admitted 
the tender. A special verdict was found, of which the 
following is the substance : 2\ M. Allan, on the 26th 

March, 180 ‘5, was the commander of the Hinde cutter, 
then emplc^ed in the service of the commissioners of the 
customs, by virtue of a commission, signed by four 
, of them, dated 20th October, 1801. On the 26th March, 
1803, the cominissioners wrote a letter, dated at the cus- 
tom-house, liondon, to the comptroller and collector of 
the customs at Falmouth, wliich, after noticing certain 
charges which had been preferred against Allan, com- 
mander ofthc//;W7c cutter, for inactivity, inattention, and 
violation of his instructions, with regard to the victualling 
of the crew, proceeded as follows : ‘‘ having read his 
{Allan^^) answer, the evidence of the several persons ex- 
amined, and your observations thereupon ; and it appear- 
ing that he is guilty of the charges, and, consequently, an 
unfit person to be any longer employed in the service of 
this revenue ; wc have dismissed him therefrom ; and 
direct you to call in his commission and instructions^ and 
transmit the same hither cancelled, with vour next ac- 
counts, by the carrier; and we enjoin you to take care that 
the cutter be kept at sea, and in constant motion, under 
the command of the mate, to the end that the service may 
not suffer, until another commander shall be appointed ; 
and you are to pay the said mate tlie usual allowance for 
victualling during the time he shall act as commander, 
with an injunction, at his peril, to render a just and true 
account of the number of mariners he shall really and 
truly victual, and also a list, containing the names of 
those he shall not victual, distinguishing the particular 
times in each respective case, so that the crown may not 
be defrauded.” In obedience to this order, the said 
comptroller and collector called in AIla?i*s commission as 
such commander ; and it was delivered up and cancelled 


on 
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on the 29th Marche 1803, and transmitted to the com- 
missioners in London^ and on the next day Allan left the 
cutter, went on shore, and did not return again on board 
until a new commission, hereinafter mentioned, was 
granted to him. Before and at the time of dis- 

mission, and of the cancelling of his commission, P///, the 
Plaintiff below, was a depiitoil mariner, of and belonging 
to the TIinde cutter, but acting as mate, and serving on 
board in that capacit}’^; and on the 29th March he re-* 
ceived the following order, signed by the comptroller 
and collector of the customs at Falmouth 

Sir, 

The honourable the commissioners of his ma- 
jesty's customs having thought j)roper to dismiss Mr. 

Thomas Murray Allan from the command of flie Hinde 
cutter, in the service of the revenue, we hereby direct 
and enjoin you to take care that the said cutter be kept 
at sea and In constant motion under your command, to 
the end that the service may not suffer, until another 
commander shall bo appointed : and we liave the board's 
directions to pay you the usual allowance lor victualling 
Huring the time you may act as commander ; but you 
are to take especial care, the lailure of which you will 
have to answer at your peril, to render a just and true 
account of the number of mariners really and truly 
victualled, and also a list containing the names of those 
not victualled, distinguishing the j)arlicular times In 
each respective case, so tliat the crown may not be de- 
frauded, 

‘‘Weare, &c. 

To Mr. Philij> PUU acting mate of the Hinde. cutter.” 

On the 2d April following four of the commissioners 
of customs, by a commission under their hands and 
seals, appointed Pj7/ to be mate of the cutter, and on 
3 H 2 * ’ the 
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the 5th of the same month, the following letter was dated 
at the custom-house, London^ signed by four of the com- 
missioners, and directed to the collector and comptroller 
of the customs at Falmouth, 

Gentlemen, 

“ Having had occasion to refer to your report of 
the \ "7^nUimo^ and it not appearing thereby that Cap- 
tain Allan was present at the charge, as required by the 
third article of the printed orders, we direct you forth- 
with to report as to that fact ; and in case he was not, 
you are to account for not having strictly complied with 
the said rules, and to charge him dc novo^ and in the 
mean time to suspend all proceedings as to his dismis- 
sal” 

Captain Allan not having been present at the hearing 
of the charges referred to and decided upon by the order 
of the 26 ih March^ although he had previous notice 
for that purpose from the collector and comptroller, 
and the commissioners of the customs having investi- 
gated the matter again, on the \6\\\ June^ 1803, trans- 
mitted their order thereon, in a letter of that date, to 
the same officers at Falmouth^ wherein, after stating that^ 
having considered the former charges and the renewed 
charge against Mr. Allaiiy the present commander of the 
Hinde cutter, and read his answers thereto, and the evi- 
dence of the persons examined, they deemed liis answer 
to the first charge satisfactory ; and that he was guilty of 
the second charge; but that, under all the circumstances 
of the case, and considering that the revenue had not 
been injured by the mode adopted by Captain Allauy 
though highly irregular and improper, for reimbursing 
himself the loss sustained in victualling his crew, for 
which it appeared that he had the example of his pre- 
decessors, and that he had shewn himself a meritorious 
officer for fifteen years, they directed the Falmouth 

officers 
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officers to enjoin him to be particularly circumspect 
in his conduct in future; and concluded thus: “ Wc 
therefore hereby rescind our order of the 2Gth March 
last for his dismission, and direct you to deliver to him 
his commission and instructions, in order that he may 
return to his duty.” The commissioners hating before 
received the cancelled commission, made out a new 
commission for Captain Allan^ of the same date as his 
former commission, and transmitted the same to the 
Falmouth officers, in a letter, on the 23d 1803, with 

directions to deliver the same to Captain Allan, In con- 
sequence of the before-mentioned order of the 29th March 
J 803, the Plaintifi' below immediately took upon him- 
self the command of the Hinde cutter, and continued in 
the exercise of such command from that time tp the 29th 
June following, when the new commission was delivered 
to Allan^ as commander of the cutter, and who there- 
upon resumed the command of her. 

Between the 29th March^ 1 803, and the granting of 
the new commission to Allan^ and whilst Pill had the 
command of the cutter, and was on board of the same, 
namely, in May^ I S03, the cutter captured certain ves- 
sels from the enemy. On the 18th Murch^ 1803, the 
commander in chief of the king’s ships at Plymouth^ sent 
an order to Allan^ as commander of the cutter, to receive 
on board her, a lieutenant, four petty officers, and six 
seamen, with a month’s provisions, and proceed there- 
with to the western ports in the neighbourhood, for the 
purpose of impressing men. On the 26th of Marchy 1803, 
before making the captures, lieutenant Senhouse with the 
petty officers and seamen, were sent on board the cutter, 
with directions to make reprisals on the French^ and to 
detain Dutch vessels, as stated in his majesty’s warrant 
after mentioned, and continued on board on such service 
till after making the captures ; but Allan w’as not on board 
the cutter at the time of making the captures, nor at any 
3 H 3 time 
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time after he left the cutter, until he resmped the com- 
mand as aforesaid; nor did any person act as com- 
mander on board at the time of making the captures 
except Pilly who, from the time of his receipt of the 
order of the 2.9lh of MarcJi^ 1S03, until was so 

restored tct and resumed the command, had the com- 
mand of and acted as commander of the said cutter, and 
the officers and crow thereof, and from time to time 
victualled the same; and he was afterwards paid the 
usual pay as mate, and the usual allowance in respect of 
victualling as commander. The Defendant below, as 
prize agent to the cutters employed in the custom-house 
service, on the \)i\\ November^ 1801, presented a memorial 
to the treasury, in which he described Allan as com- 
mander o^‘ the Hinde cutter ; and stated the fact of tlie 
captures on the iiSih May^ 1 803, under the order stated ; 
the condemnation in the Court of Admiralty; and the 
application for the prize money, amounting to 3G1/., to 
be paid to the memorialist for the use of the officers and 
crew of the said cutter, though she had not a letter of 
marque at the time, 'i’his was followed by other me- 
morials to the like purj)ort from the prize agent, and by 
others from the admiral on the station, and on behalf of 
lieutenant Scnhoiisc ; and on the 26lh November ^ 1805, 
the king granted his warrant for the distribution of the 
prizes, in which it is stated, that whereas Lieutenant 
Seiihoiise, of the ship Conqueror^ was, on tlie 26th May^ 
1 803, appointed by the port admiral at Plymouth to the 
Hinde revenue cutter, with orders to make reprisals on 
the French^ and to detain Dutch vessels, agreeably to the 
instructions he should receive from his captain {Louis) ; 
that captain Louis accordingly gave Lieutenant Senkeme 
further orders, and that the said revenue cutter, Hinde^ 
under the command of Lieutenant Senhouse. during the 
time she was in the service of the Conqueror as aforesaid, 
seized and detained certain French and Dutch vessels 

which 
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which had been condemned as prize, and that the pro- 
ceeds were in tlie Admiralty Court. His majesty then 
proceeded to direct one-eighth of the moiety of the pro- 
ceeds to the port admiral ; three-eighths to the captain, 
officers, and crew of the Conquerot'^ including Lieutenant 
Se7ihouse, and the officers and men put gn board the 
Hindc revenue cutter from the Conqueror ; and the re- 
maining four-eighths to the commander, officers, and 
crew of the said Hmdc revenue cutter, or to 7?. Tayli^\ 
(the Defendant below) general prize agent for all captures 
made by custom-house cutters ; to be distributed amongst 
them, conlbrmably to the proclamation for the distri- 
bution of prizes, and according to the sanctions and 
penalties of the existing prize act, and the proportion 
thereby granted to the commander, officers, and crew of 
the revenue cutter Hindc^ to be distributed amongst 
them, conformably to his majesty’s warrant, dated 
4th 1805, directing the distribution of the pro- 
ceeds of prizes taken by custom-house vessels. 

By the king’s warrant lastly referred to, the prize- 
money is distributed into thirty-two parts, of which 
fourteen parts are given to the commander, seven to the 
mate, three to deputed mariner or mariners, if any, ex- 
clusive of their shares as mariners, and eight to other 
mariners ; or if there be no deputed mariners, one-half 
to the coinmander, one-fourth to the mate, and one- 
fourth to the mariners. And it is therein stated to have 
been recommended to his iiiajesly, that these^ or some 
portions of prizes made by custom-house vessels should 
be distributed amongst the commanders, officers, and 
crew of the vessel making such capture, as a reward for 
that service. 

No memorial was presented to the king or to the 
treasury by PilU except as aforesaid ; nor was it known 
to his majesty before or at the time of making his war- 
rant or oriler of the 76th November^ 1 805, that Allan 
3 M 4 was 
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was not on board the Hinde cutter, or in the actual 
command thereof at the time of making the captures, or 
that Pill at that time had the command or acted as 
commander of the said cutter. 

On the 10th December^ 1801, J. John received a 
custom-hous/^ commission, appointing him to be a de- 
puted mariner on board the Hinde^ by virtue of which 
he was acting as deputed mariner when Pill was ap- 
pointed to the command of the cutter ; but, on such 
appointment of Pilly and during the time that Pill acted 
in such command, he ceased to act as mate of the cut- 
ter; and John^ during all that time, acted as mate in the 
place of PilU and not as deputed mariner; nor did any 
person act as deputed mariner during that time. 

The captured vessels were duly condemned as prizes, 
and one-fourth of the proceeds was paid to Taylor as 
the general prize-agent for custom-house captures, 
amounting to 925SL I S$. 6d» PilPs share, if entitled 
to share as commander, without deduction of a deputed 
mariner’s share, was 46267. IJIa'. ; or, if subject to 
such deduction, 4048/. 6f/., but, if P/7/ were only 

entitled to share as mate, then 2024/. 6s. 3d, ; which 
latter sum was tendered to him by the Defendant below 
before the action brought, and a tender thereof being 
pleaded, the Plaintiff below took that sum out of court, 
and the remainder of the sum claimed continued in the 
hands of the Defendant below. 

In Trinity term, 1 800 («), the Court of King’s Bench 
gave judgment that Pill was entitled to recover the sura 
of 26021. 135., being the balance of his share of the 
prize-money, in which the Court was of opinion that he 
was entitled to share as commander of the cutter, with- 
out being subject* to any deduction on account of a 
deputed mariner’s share. 


{a) ’See ii East^ 414. 


Where- 
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Whereupon Toyloi\ the Defendant below, brought a 
writ of error in this court, assigning for error that the 
PiaintilF below never liad any coininission to be, nor 
ever was the legal commander of the ship or vessel 
called the Hinde cutter therein mentioned, and there- 
fore could not be, noV was legally entitled ^to the com- 
mander’s share of the prize-money in the special verdict 
mentioned, and the common errors. The PlaintilF 
below joined. 

The case was argued in Michaelmas term 1810 , by 
Hichardson for the Plaintiff in error, and by Laxves V. 
for the Defendant in error. 

Richardson for the Plaintiff in error. The judgment 
of the Court below ought, it is submitted, to be reversed. 

It will not be sufficient for the Defendant in error to 
shew that he is entitled to share as commander, for un- 
less he goes farther, and shews that t])ere was no de- 
puted mariner on board, though the Defendant in error 
be entitled to share as commander, he will be entitled 
to a less sum than the judgment of the Court below has 
given him. 

TJie first question resolves itself into the point, whe- 
ther the commander mentioned in his majesty’s warrants 
means a commander appointed by commission, or the 
person who, at the time of taking the prizes, acted as 
commander ? And it is submitted, that by the term 
commander, is meant a commissioned officer . — a com- 
mander deriving liis authority under a commission, and 
not a commander in the ambiguous or loose sense as 
denoting the person who does in fact exercise the com- 
mand. 

And here it is to be observed, that the question is not, 
whether Allan or Pill may liave the best l ight to the 
prize-money, but whether Pill, wdrose cfaim rests solely 
on the king’s bounty, can bring such claim within the 

king’s 
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king’s intention as expressed in the warrant. If he fails 
ill so doing, his share will be undivided by the warrant, 
and subject to the king’s pleasure. It is submitted with 
deference, that this important feature in the case was 
not so much attended to as it deserved to be in the 
judgment prctiiounced by the Court below. 

But, supposing the Court should be satisfied that the 
Defendant in error is entitled, the judgment below can- 
not stand, unless the Court shall be of opinion that there 
was no deputed mariner on board. There is no pre- 
tence for saying that there was no deputed mariner on 
board, and so the Defendant in error cannot be entitled 
to the whole amount given by the judgment of the 
Court below, because that judgment supposes that there 
w'as no deputed mariner on board. 

Upon the first question, without going through all the 
cases on the construction of the prize-acts, in arguing 
a case which must depend mainly on its own circum- 
stances, it will be sufficient to advert to the cases stated 
on the former argument, and the purpose for which 
they were cited. It was argued below that the distri- 
bution of prize-money is intended by his majesty to be 
a reward for actual service ; and some stress was laid 
upon the fact that his majesty in his general proclam- 
ation, recites that it has been recommended to him by 
the lords’ commissioners to make such grants as a re- 
ward for actual services. No doubt the prize-money is 
granted to those who are concerned in taking prizes ; 
but this does not carry the argument further, for it still 
stops at the question, whether his majesty intended that 
the person should share as commander who was in the 
actual exercise of that superior command without an 
actual commission. 

The cases of Johnstone v. Margetson (a), Taylor v. 
Lord H. Pawlclt {h)y ^and Pigot v. White (e), Lumley v. 


(«) I IL BL i6i. 
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Sutton (a)y Wemyss v. Linzee (6), and Lord Viscount iBiO. 

Nelson v. Tucker (c), turn principally on the construction 

to be put on terms contained in the king’s proclamation, 

and it may be conceded that courts will always be do- WiA* 

siroiis so to construe the proclamation as to give the 

prize-money as a reward for actual services done ; but 

the person seeking such reward must bring himself 

within the capacity of serving in the situation to which 

the reward is allotted ; it will not be sufficient merely 

that the service is done. 

The case of Lumley v. Johnstone^ which gave vise to 
that of Sutton v. Johnstone (d), so far as it is an autho- 
rity at all, is an authority for the Plaintiff in enor. 

\_MansJield C. J. The case of Wemyss v, Linzee shews 
that a captain of marines, who happens tp be on board 
a man of war when she takes a prize, but who does not 
belong to her complement, shares not as a captain, but 
only as a passenger.] The Defendant in error was not 
the commissioned commander of the Hmde when she 
took the prize. The difficulty arises from the ambi- 
guity of the term ‘‘ commander,” which in a popular 
sense may mean every person who exercises command : 
to the terms “ captain,” or admiral,” no such am- 
biguity is attached. [^Macdonald C. B. Commander 
making such capture.”] The party to be rew arded must 
certainly make the capture ; but it does not therefore 
follow' that the person who performs the functions of 
commander, is therefore entitled to share as commander 
according to the intent of the king’s warrant. Suppose 
it should happen that the mate of a ship should become 
commander, somebodyf probably some senior seaman, 
would act as mate, but neither of those persons in such 
case would share as commander or mate, even if the 

{a) 8 T. R, a*4. (r) ^Easty ^38. 

Doug.z^A- {d) J 7 ’. /?. 493 * 
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situation of the mate was filled by a deputed mariner. 
{Ileaih J. It may happen very often by the death of a 
commander or captain that the first lieutenant is to 
command the vessel. Will he, under such circum- 
stances, share as captain, or only as first lieutenant? 
Macdonald C.*T3. He only takes a lieutenant’s share.] 
A captain never can be a captain within the meaning of 
the prize-act without a commission, and there is no 
reason for extending the meaning of that act to an un- 
commissioned commander. \ Graham B. Suppose 
Allan never to have been restored. Would the Defend- 
ant in erroi* never 'have taken his share as commander ?] 
It is an important fact that, at the time when Allan 
wts first dismissed from the Hiride on the 26th Marcli^ 
there was no, mate belonging to that dutter but the De- 
fendant in error, and he at that time held the commis- 
ssion of a deputed mariner, but acted as mate. On the 
2(Jth March the commissioners had dismissed Allan ; 
and they ordered that the cutter should be kept at sea 
und(H’ the command of the mate, to the end that the 
service might not suffer until another commander should 
be appointed. On the 2d April they proceed to make 
out a new commission for the Defendant in error, who 
was then a dqiuted mariner. If they had intended to 
make him commander, they had an opportunity of doing 
so; but they appoint him by commission, not to be 
commander, but mate. 

Another argument arises from the warrant, and the 
memorial of the Plaintiff’ in erior. It appears from the 
warrant, that the cutter was under the command of 
lieutenant Senhouse wdien the ^prizes were taken, and 
yet it supposes that there was a proper legal com- 
mander belonging to her. This shews that the act of 
making the prizes was not regarded by liis majesty so 
as to govern him in the distribution of the prize-money ; 
for though lieutenant Senhouse performed the functions 

of 
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of a commander, yet as he was only a lieutenant belong- 
ing to another ship, he had no more than the share of 
a lieutenant. [G^'aham B. The cutter was to be kept 
at sea under the command of the Defendant in error 
till another commander should be appointed, to the end 
that the public service might not in the in^in time suffer. 
In the mean time then, the Defendant in error is to act 
as commander; and I think that the warrant considered 
him as commander, in which capacity he was acting.] 
The special verdict states that he was acting ns com- 
mander ; but it is contended that he was not commander 
within the intent and meaning of the king’s proclam- 
ation, but that the meaning of the term “ commander,” 
as used therein, is a commissioned commander ; becai^e 
his majesty knew, and the warrant actually recites that 
Lieutenant Senhouse had the real eommand'of the cutter, 
and yet he proceeds to give one- fourth to the com- 
mander, oflicers, and crew. 

As to the second point, there was a deputed mariner 
on board at the lime of the captures. For, though the 
warrant considers it as doubtful wdiether there might 
be found on board at the time of making a cajiture, 
a deputed mariner, the special verdict, which states 
John's appointment as such under commission, is con- 
clusive on this head. By virtue of this commission he 
was acting as deputed mariner when the Defendant in 
error received the directions ot the commissioners with 
regard to the cutter, and he was on board when the cap- 
tures were made. Now, granting that the directions of 
the commissioners were in cflect a virtual coniinission to 
the Defendant in error to raise him from his situation as 
mate, there is no authority or order in thecaseof Jo/m to 
vary his situation. And it is with <leference submitted 
that this is an inconclusive part of the judgment of the 
Court below. There is no virtual commission or order 
to make John mate. It is true, that while the Defend- 
ant 
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ant in error acted as commander, John acted as mate ; 
but because rJo/m chose to act. as mate^ that will not 
destroy his commission as deputed mariner and make 
him mate. iWbod B. It is found by the special ver-» 
diet that, on the appointment of the Defendant in error 
to the commaijd, and during tbe time that he acted in 
such command, he ceased to act as mate of the cutter, 
and Johi^ during all that time, acted as mate in the 
plate of the Defendant in error, and not as deputed 
mariner, nor did any person act as deputed mariner 
during that time.] JLmnley v. Sutton bears on this part 
of the case. There the Court went on the words, 
shewing th^t the captain was actually on board. Captain 
Sf^ton had been appointed by the Lords of the Admi- 
ralty captain ol‘ his majesty’s ship Isis. It was deemed 
sufficient to entitle him to his share of prize-money 
that he was on board, and in possession of his commis- 
sion at the time the prize was taken, though he did not 
act. In the present case John^ though he acted as mate, 
was on board with the commission of a deputed mariner, 
he is therefore only entitled to share as deputed mariner. 
\JtIcat1iI. If the Defendant in error is entitled to 
share as commander, there is no person who can better 
himself, and come under the description of mate, to 
share as mate, if John is not permitted to vary his situ- 
ation of deputed mariner, and to act and share as mate.] 
That, it is submitted, John cannot do by his own au- 
thority, and, therefore, the Plaintiff in error is entitled 
to judgment. 


Lawes V. for the Defendant in error. The cases 
alluded to, were cited to establish the position that, in 
the distribution of prize-money on the construction of 
the prize acts, the Court had always looked to the per- 
sons who bad really performed the service. 


The 
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The case of L,umley v. Sutton will be found to turn IAIi3U 
on a point which does not arise here. The rights of 
Captain Suttotiwere in that case held not to be affected, m,, 
because he was in a state of illegal suspension. He was 
under duress on board his ship at the time of the cap- 
ture. He was ready to do all he coiiki, but, by his 
superior in command, his actual service was at the 
moment suspended, and Captain Lumlaj actually did 
the service. Captain Snttonh commission still existt?d, 
and he was on board the ship at the time of capture; 
but, in this case, Allan*^ commission was cancelled, and 
he had been dismissed the service for misconduct. 

The case of Wemys v. Linzee turned on the distinc- 
tion that Captain Wemys did not appear to form part ^f 
the ship’s complement ; and, therefore, though a captain 
of marines, he only shared as a passenger.* On the se- 
cond trial, it did not appear that he had acted as com- 
manding the marines on board. This case widely differs 
from the present. The Defendant in error performed 
the service in fact. 

On the first point it is submitted, that the Defendant 
in error was a commander within the intention of the 
warrant. To suppose that to bring him within such in- 
tention, it is necessary that he should be a commander 
acting by commission, is to beg the question. The case 
of Lord Nelson v. Tucker shews, by analogy, that such is 
not the necessary construction. The warrant looks to any 
commander, officers, and crew, who have had the merit of 
successfully performing the service. There is no such 
term as a commissioned commander in the warrant. And 
if no such epithet be found, then the Court will not sup- 
ply it to the prejudice of the party who has undergone 
all the fatigue and danger of actually making the cap- 
ture. The object of the warrant was to give a reward 
for service done. The service was done, and quite us 


success- 
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successfully as it could have been done if a formal commis- 
sion had been in the pocket of the Defendant in error. 

With regard to the arguineftt supposed to arise from 
the nieinorial, where the name of the Defendant iii error 
does not occur, the broad answer is, that the king only 
looks to the ^ervice performed. Whoever turns out to 
be the person who has done the service is the person 
meant. however, there be any thing irregular in 
the memorial, the Plaintifl‘ in error, wdio framed it, and 
not the Defendant in error, must answer for the irre- 
gularity. [^Ma7isfield C. J. The memorial cannot be of 
any eftect. Lamrmce J. And the warrant does not at 
all refer to it.] 

With regard to the argument, that Lieutenant 
Jioim had the actual command of the cutter — 

Jicld C. J. That is particularly provided for. The lieu- 
tenant and his oflicers and men were put on board, and the 
warrant particularly provides for them. It is particularly 
ordered what was to go to Lieutenant Senhouse and his 
men, part of the Conquen/r^s crew. It is then ordered, 
that one- fourth should be distributed to the commander, 
oflicers, and crew ; and the warrant is so worded as ne- 
cessarily to shew, that it supposed a commander besides 
Lieutenant SeTthouse*] -That commander was the De- 
fendant in error, who, though without a Ibrmal warrant 
under the hands and seals of the commissioners, was as 
much empowered to act as commander under the form 
of authority which the commissioners sent to him, as if 
he had been formally appointed to that office under 
their hands and seals. There is no law^ that, when the 
commissioners appoint a commander to a revenue cut- 
ter, the appointment must necessarily be under their 
hands and seals. The Defendant in error would have 
been responsible for any delinquency. Tlie subsequent 
mate’s commission was never acted on, and was, tliere- 
fore, nugatory. 


With 
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With regard to the second point, it is submitted that 
there was no deputed mariner on board at the time of 
the capture. The Defendant in error was raised from 
the office of mate to be commander, and John imme- Pill. 
diately stepped into his situation of acting mate. When 
the Defendant in error ceased to act as ffiate, all the 
duties of that office necessarily devolved upon Jolm : he 
did in fact perform them : he must, therefore, be con- 
sidered as mate, and, from the moment of devolution, 
was no longer a dej)uted mariner. 

Upon these grounds, it is submitted that the judg- 
ment below must be affirmed. 

ItkJiardson^ in reply. It appears to have been the 
intention of tlie king to grant the whole of .the moiety. 

The Court, therefore, will have to construe the grant, 
and to decide whct\^er it will pass by the words used. 

Various examples arc cited in Com^ns^s Digest («), to shew 
that the grants of the king shall be utterly void, if he 
misconceives the nature of the grant or be deceived. If 
ail individual, seised of an estate for life, grants in fee, 
an estate for life will pass; aliter in such a grant by 
the crown ; for in such case nothing would pass. 

It was thrown out, that the memorial could not be 
taken into consideration : but it is submitted that it is 
very material in considering w'hether the king has acted 
under misapprehension. Now it is not only stated by 
the memorial that Allan was the commander, but it is 
found in the special verdict that his majesty did not 
know that Allan was not present during the capture. 

His majesty, therefore, could only have proceeded on 
the ground of error, and so the grant would be void. 

It is plain, that it was taken for granted that there was 
a legal commander on board. 

The argument founded on dcvQlution, and endea- 
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voured to be supported by the case of Lord Viscount 
Nelson v. Tucker^ is fallacious. \MansJield C. J. That 
devolution was in consequence of the commission granted 
to the second admiral, his superior being gone ; in con- 
sequence of that commission, the authority devolved 
on the secoifd,] If all the admirals are removed, the 
senior captain becomes commander by devolution; but 
a^ first lieutenant, on the death of his captain, does not 
become captain, so as to be entitled to a captain’s share, 
nor does the senior captain become admiral, so as to be 
entitled to the admiral’s share. {Mansfield C. J. A 
man cannot be an admiral, in any sense of the word, 
but by commission.] Lord Nelson was the second in 
command, and, on the first in command retiring, he 
succeeded by devolution. The case has not the smallest 
relation to that before the Court. 

It is said that the commissioners made the Defendant 
in error commander by what they did as effectually as if 
they had constituted him commander by commission. 
There appears a strange repugnancy in their acts, if 
such were the fact ; for they order that the vessel should 
be kept at sea under the command of the mate until an- 
other commander should be appointed. That seems to 
shew that they did not consider the Defendant in error 
as commander. {Mansfield C. J. It is something very 
like saying that he shall be commander, to say that the 
vessel should be under his command until another was 
appointed. Graham B. It is a very nice distinction to 
take, to say that he acted as commander, but was not 
commander.] The commissioners never say that he 
was to have the pay of commander, and he was not to 
have the pay of commander. {Graham B. It was pro- 
vided by the^roclamation, that Lieutenant Senhouse was, 
in the distribution of prize, to be accounted only a lieu- 
tenant.] That appears to give rise to an argument in 
disfavour of the Defendant in error ; for his majesty 
well knew that Lieutenant Senkojisc, whom he names, 

had 
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l)ad performed the service, and yet he considers another 1810, 
as commander, never naming the Defendant in error, 
but plainly looking to a commander who acted under ^ 
commission. Pill. 

Upon these grounds it is submitted, that the judg- 
ment of the Court below must be reversed f but even if 
the Court be of opinion that the Defendant in error was 
entitled to share as the commander^ the judgment must 
still be reversed to a certain extent, unless the Court be 
of opinion that John was not a deputed mariner,* but 
that he both acted as mate, and filled that office. 


The Court was then cleared, and on the re-admission 
of counsel, Man^ld C. J. asked for the form of the in- 
strument of appointment of John^ as it migljt be fit to 
be considered in deciding the second question. It was 


accordingly furnished, {a) 


{a) Form of the warrant ; 
“To all people to whom these 
presents shall come. 

We, the commissioners for 
managing and causing to be le- 
vied and collected his majesty’s 
customs, do hereby constitute 
and appoint B* to be a mari- 
ner on board the Hinde cutter, 
in the service of the said revenue 
in the port of Falmouth^ and to 
*do and perform all things to the 
said office or employment belong- 
ing, by virtue whereof he hath 
power to enter into any ship, 
bottom, boat, or other vessel, and 
also in the day-time with a writ 
of assistants under the seal of his 
majesty’s court of exchequer, and 
taking with him a constable, 
headboroughy or other public of- 
ficer next inhabitingi to enter 
into any house, shop, cellar, ware- 

31 
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house, or other place whatsoever, 
not only within the said port, but 
.also within any other port or 
place whatsoever, there to make 
diligent search, and in case of re- 
sistance, to break open any door, 
trunk, chest, case, pack, truss, 
or any other parcel or package 
whatsoever, for any goods, wares, 
or merchandizes prohibited to be 
exported out of, or imported into, 
the said port, or whereof the 
customs or other. duties have not 
been duly paid, and the same to 
seize to his majesty’s use, and to 
put and secure the same in the 
warehouse in the port next to the 
place of seizure. In all which 
premises he is to proceed in such 
maimer as the law directs, hereby 
praying and requiring all and 
every his majesty’s officers and 
ministers, and all others whom 
2 it 
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1810. And, afterwards, in this same term the following 
judgment w^as delivered. 

^ Mansfield C. J. In this cause of Taylor and PilU 
Pill, a writ of error has been brought before this Court, to 
reAj;erse a judgment of the Court of King’s Bench, the 
substance ol*- which judgment is to' give to the Defendant 
in error, Pilly a certain share of the produce of prizes 
taken by a vessel irMhe service of tlie revenue, called 
the Hmde cutter. 

The questions that arise upon the special verdict are, 
in their nature, very short; and one of them seems to 
be tolerably plain. 

It is not necessary to go through a particular state- 
ment of the case, for that is extremely well understood ; 
but, in substance, it is, that this person of the name of 
Pill was in the situation of acting mate of this Hinde 
cutter; and the person who had the command of this 
cutter, of the name of Allan^ was dismissed from that 
situation ; and, he being dismissed from that situation, 
that the service might not suffer, there was a direction 
by the commissioners of the customs to the revenue of- 
ficers at Falmouth^ to the effect that they should imrne- 


It may concern, to be aiding and 
assisting to him in all things as 
beenmeth. Given under our 

hands and seal, at the custom- 
house, London^ this day 

of , in the year 

of the reign of our sovereign lord 
king George the , and in 

the year of our Lord . • 

C.D. G.H. 

E.F. LK. 

N. B. By the act of 24 G. 3. 

e, 47. j. 3 a. officers making col- 
lusive seizures, or <JirectIy or in- 
directly taking or receiving any 


bribe, recompence, or reward for 
the neglect of nonperformance of 
their duty, shall forfeit the sum 
of 500/. 

And if any person shall give, 
offer, or promise to give any bribe* 
recompence, or reward to, or 
n^ake any collusive agreement 
with any officer of the customs, 
or connive at any act, whereby 
the provisions of this Or any other 
act relative to the customs may 
be evaded or broken, every such 
person shall forfeit the sum of 
500/.” 


diately 
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lUately appoint a commander to this vessel. The words 
are, We hereby direct and enjoin you to take care< 
that the said cutter be kept at sea and in constant mo-, 
tion, under the command of the mate, to the end that 
the service may not suffer, until another commander 
shall be appointed;” — ^and they were to pay this mate 
the usual allowances. Then the officers ixt Falmouth^ 
addressing themselves to Pilly who at that time only 
acted as mate, appoint him in these words, “ Wc 
liereby direct and enjoin you to take care that the said 
cutter be kept at sea and in constant motion, under 
your command, to the end that the service may not suf- 
fer, until another commander shall be appointed.” 
Under this appointment Pill took the command, being 
then only acting mate, which he had been some time, 
but, in two or three days after, he was appointed 
mate. This appointment of him as commander 
was on the 29th Marcli^ and, upon the 2d of Afril lie 
was regularly commissioned as mate. Afterwards, the 
suspension of Allan was revoked, and he was restored to 
the command; but, before Allan was restored to the 
command, and while Pill had the actual command of 
this vessel under the appointment, sucli as I have stated,, 
prizes w^ere taken by her. 

No claim is made, and it is agreed, no claim can be- 
made, to any part of the produce of the prizes by Alla?i, 
because lie was suspended from the office of commander 
at the time when the prizes were taken, and he was not 
on boafd at the time of tlieir being taken. This claim 
is made by P///, as being the actual commander at the 
time when the prizes were taken, under the warrant of 
his majesty for the distribution of these prizes. Now 
the terms of that w^arrant, as well as the nature of the 
thing, shew that the distribution of prize-money among 
the officers and crew of a ship is intended as a reward 
for the services they have performed, and that it is in- 
3 13 tended 
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tended also as an incentive to others in similar situations 
to act with zeal, and courage, and activity, in the public 
service ; and his majesty’s warrant recites a representa- 
tion from the lords of the treasury to his majesty, that it 
wc^ld be of use and encouragement to the service to 
have the prizes taken by these revenue cutters distri- 
buted among the crew, and the warrant expressly states, 
that such distribution is to be mude as a reward for the 
services of the persons among whom it is to be made. 
If, tlierefore, this Mr. Pilly in any fair sense of the 
word, be considered as the commander, he is entitled to 
a certain share of the produce of the prizes taken at 
this time, according to the warrant of his majesty. , 

The only objection to the claim of the Defendant in 
error, Filly is, tliat he was not regularly commissioned 
as commander, but he is, in effect, appointed com- 
mander by the customs ; for though, literally, they did 
not appoint him, yet he is appointed under their di- 
rection by the revenue officers at Falmouth} and, from 
the time of that appointment, he does all the duty, he 
incurs all the labour and responsibility which belong to 
the situation of commander of this vessel, which entitles 
the person so appointed, according to the terms of the 
order appointing him, to all the ordinary profits belong- 
ing to the office of commander ; and the object of his 
majesty, in this distribution of the produce of prizes, 

> being encouragement to the officers and crew, and being 
a reward for their services, the appointment satisfies the 
judgment of the Court of King’s Bench, and it is right 
in giving to this Mr. Pilly as real and effective com- 
mander, what he would have been entitled to if he had 
been, in the ordinary way by comxhission, the com- 
mander of this vessel. 

Besides the want of a regular commission as com - 
mander, an argument was used, from the circumstance 
of Lieutenant Senhonse and his men having been put on 
^ board 
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board this vessel for a particular service, namely, J810, 
for the purpose of impressing sailors; but, reading 
the very words of his majesty’s warrant, it appears v, 
most clearly, that Lieutenant Senkouse and part of the PitL. 
crew of the Conqueror being on board this ship, did not 
at all affect the situation of the commander, whiSIver 
he was, of the Hinde cutter ; because his majesty di- 
rects one-eighth part of the produce df the prizes to be 
paid to the port admiral; three-eighths to the captain, 
officers, and crew of the Conqueror^ including Lieu- 
tenant Senhouse^ and the officers and men that had been 
put on board the Hinde revenue cutter with him, from 
the Conquei'or; the remaining four-eighths to the com- 
mander, officers, and crew of the said Hinde revenue 
cutter. So, the very warrant supposes, that, at the same 
time that Lieutenant Senhouse and part of* the crew of 
the Conqueror were on board the Hinde cutter, there 
was also a commander on board; and no person an- 
swering to that description but Pillj and PiU sufficiently 
answering the description, as the Court of King’s Bench 
thought, and as we think also, it seems to us, that thus 
far the judgment of the Court of King’s Bench ought 
to be affirmed. 

There is another part of the judgment of the Court 
of King’s Bench, on which a second question arises, and 
which respects, in another point of view, the proportion 
which Pill^ the Defendant in error, is entitled to, out of 
the proceeds of these prizes. 

The special verdict finds that the captured vessels 
were duly condemned as prize ; one-fourth of the pro- 
ceeds was paid to the Defendant below, as the general 
prize agent for custom-house captures; and PilV^ 
share, if he is entitled to share as commander, with 
the deduction of a deputed mariner’s share, will be 
4 j 626Z. 19s. 3ri., or, if his share be subject to such 
deduction, then the amount of it will only be 
3 1 4 4048/. 
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4048/. 125. 6(1, If entitled to share only as mate, then 
a less sum, which, according to the terms of the special 
verdict, has already been received by Pill, 

The claim made, and the judgment given by the Court 
of King’s Bench in favour of Pilly is, that he is entitled 
to fife largest sum, namely, the supi of 4626/. 1 9s, Sd,y 
upon the ground that there was no deputed mariner on 
board; but, conMdering this case and the nature of 
tlip appointment of this deputed mariner, and that John^ 
a regularly deputed mariner, was on board, we are of 
opinion, that Pill is entitled only to the second sum, that 
is, th ,9 sum of 4048/. 125. 6d , : because it appears to us, 
that tJoJin was never divested of the character of deputed 
mariner, with respect to his actual situation on board 
the Hinde cutter. , At the time when these prizes were 
taken, it ap^^ears that his situation was in no respect 
changed as a deputed mariner, except that he acted 
as mate. There was no appointment of him of any 
sort, as mate. The regular way of appointing a mate 
is by commission ; he might have been appointed mate, 
if the public service had required it, in the same man- 
ner that Pill was appointed commander ; the commission- 
ers of the customs, (if they had no person immediately 
in view, to appoint as mate, and if they thought it was 
necessary that a mate should be appointed, that at least 
jsome person should act in the capacity of mate,) might 
liave directed the officers at FalmoiUh to appoint either 
%ome person not on board the ship, or any one person 
actually on board the Hinde cutter, to take upon him the 
situation and duty of mate. But such thing is not done, 
and tlie whole claim of Pill to the largest sum of money, 
is founded upon the idea that there was no deputed 
mariner on board, because this man, who was the de- 
puted mariner, did, notwithstanding, act as mate ; but 
there is no succession in this service of a man from the 
situation of deputed mariner to the situation of mate, 

upon 



IN THE Fifty-first Year of GEORGE III. 


829 


upon the office of mate on board these vessels becoming 1810. 

vacant : nor is there anv power given to the person who ' ' 

• • • ^ ^ 3?ayi<oii 

is the acting or commissioned commander on board these 

cutters, to appoint their mates. The mates are to be ap- Pill. 
pointed by the commissioner of the customs ; and the 
ground of the decision in favour of Pi// is, Jjiiat, although 
not actually commissioned by the commissioners of the 
customs in the usual and regular form, yet he was, in 
effect, appointed by them, because he was appointed Hby 
tlie officers at Falmouth^ under the direction of the com- 
missioners, in order to carry on the service of this cutter, 
and so was appointed by the authority of the commis- 
sioners, No such transaction passed with respect to 
John ; nothing was done to alter his situation, to revoke 
or make void the effect of his deputation, in tlie capacity 
of reputed mariner. * 

It appears to us, therefore, that there was a deputed 
mariner on board this ship ; the consequence of wdiich 
is, that the judgment of the Court of King^s Bench 
must be so far reversed as to adjudge to P/7/, 
not the sum of 462G/, J 9s. 3d., but only the sum of 
404.8/. 12s. el. 

'Fhe judgment in other respects is to be affirmed. 

Judgment of the Court of King's Bench affirmed, 
as to the Defendant in error being entitled to 
share as commander, and reversed as to there 
being no deputed mariner on board. 
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A marriage 
between two 
British sub- 
jectS) solem- 
nised by a 
catholic priest 
at Madras 
according to 
the rites of the 
catholic 
church, fol- 
lowed by co- 
habitation, 
but without 
the license of 
the governor, 
which it had 
been uniformly 
the custom to 
obtain, is valid. 


Ann Lautour and Others v. Christopher 
Teesdale and Barbara Ann his Wife. 

r. 

was an issue directed by the Master of the 
Rolls, to determine whether the Defendants were 
Je^*ally married at Madras^ in the East Indies^ on the 
17 th October^ 1808. The cause came on for trial before 
Gihhs C. J., at the adjourned sittings after last Trinity 
term at Gmldhall^ when a verdict was found for the 
Plaintiffs affirming the marriage, subject to the opinion 
of the Court on the following case : 

Francis Louis^-ljautaur^ by his will dated dth June^ 
1807, after ^bequeathing several legacies, gave all the 
residue of his personal estate to trustees ; upon trust 
to divide the whole into aliquot parts, equal to the 
number of his children at his death, and to stand 
possessed of one of such aliquot parts for the benefit of 
each child, and his or her wife, or husband and family, 
with benefit of accruer or survivorship among the testa- 
tor’s children, in default of issue of any of them as 
therein mentioned, and appointed the trustees, to- 
gether with Ann Lautour^ during her widowhood, 
his executors and guardians of his children during 
minority. And the said testator’s will declared, 
that if either of his children should, before attain- 
ing the age of twenty-four years, intermarry with- 
out the consent of his trustees for that purpose first 
had and obtained in writing, such son or daughter so 
marrying without such consent, should forfeit one 
moiety of his or her aliquot share of his estate ; and the 
trustees thenceforth should stand possessed of one 
moiety, upon such trusts as would take effect con- 
cerning 
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cerning the same in case such child so marrying were 
actually dead without issue. 

On the 1st October ^ 1808, the Defendant, Christopher 
Teesdale^ being of the age of twenty-six years, and the 
Defendant, Barbara Ann Teesdakf of tlie age of nineteen 
years, and both British subjects and protectants reSdent 
at Madras^ in the East Indies^ caused application to 
be made to Sir George H. Barlow^ who was then the 
governor of Fort St, George at Madras^ with its •de- 
pendencies, to grant a licence for the purpose of ^autho- 
rising a marriage between them at Madras ; and such 
licence was accordingly granted on the Ist October ; but 
in consequence of an application made to the said 
governor by James Oliver Laidour^ a brother of the said 
defendant, Barbara Ann^ who objected to such marriage, 
the said licence was afterwards, on the id October^ re- 
voked and withdrawn. It has for many years been the 
custom at Madras^ in the case of marriages between 
protestant Europeans^ to require and obtain the previous 
permission of the governor, signified in writing, to the 
officiating clergyman of the settlement, and this custom 
has been strictly adhered to — no instance having ap- 
peared to the contrary. 

On the 1 7th of the above month of October^ the De- 
fendants went to the Black town of Madras^ where 
they were attended by a Portugnese Roman catholic 
priest, of the name of Entaguis, and the marriage cere- 
mony between the Defendants was read and performed 
according to the Roman catholic form by the above 
mentioned priest, in a small room in the said town, in 
the presence of Joseph Bdkei\ John Furcy Fortin^ and 
Stephen Yttie ; and the said John Furcy Fortin and 
Stephen Yttie acted as interpreters between the Defend- 
ants and the said Entaguis when he spoke in the Por- 
tuguese language. The said EtUaguis first informed the 

Defcnd- 



Lautour 


V, 

Teesdalv. 
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1816. Defendants, that unless they were botii Roman catholics 
L^i^R ceremony would not render their marriage 

•V. valid, and that it would be necessary for them to , be 
Teesdale* married on their return to England^ according to the 
forms of their own religion; and having stated this, he 
immediately aftsrw^ards, in the Portuguese language, asked 
the Defendant, Christopher Teesdale^ if he would take 
the said Barbara Ann to be his wife, and the said Barbara 
Anttf if she would take the said Christopher Teesdale to 
be her husband, to which the said Christopher Teesdale 
and Barbara Ann respectively assented ; after which tlie 
Defendants exchanged rings, the said Entaguis repeating 
some words in the Latin language. 

Both the Defendants subscribed their names to a 
certificate in the Portuguese language, which was also 
subscribed by the said E7itaguis^ and which, when 
translated into English^ is to the' following purport or 
effect, viz. I, the undersigned, certify that 1 married, 
this 17th October^ 1808, in the presence of Mr. Baker^ 
Mr. Fortin^ and Mr. Yitie^ a Mr. Teesdale with Miss 
Barbara* Ann Lautour^ according to the rites of the 
Roman church.” (Signed) “ S. Entaguis^ Christopher 
Teesdale^ Barbara Ann Lautmir'^ And the said Joseph 
Baker and John Furcy Fortin subscribed their names as 
witnesses thereto. 

After the performance of the said ceremony, the De- 
fendants remained at Madras for about a week, viz. until 
the 25th of the same October^ when they embarked on 
board the Preston East Indiaman^ on their voyage to 
England. They did not live togetlier, or pass as hus- 
band and wife whilst they so remained at Madras^ 
but resided in separate houses five miles distant from 
each other, the^said Barbara Ann retaining her maiden 
name; but, afterwards, in the course of their voyage to 
England^ they declared themselves husband and w'ife, 

and 
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and cohabited together as such, and they arrived in 
England in June 1809. 

On the 4 th day of July^ 1809, a license was granted 
by the Faculty office, Doctors Commons, London^ for 
the solemnization of a marriage between the Defendants, 
as Christopher Tecidale^ baclielor, Barbara Ann JLaU’- 
tour, spinster, an infant, with the consent of the trus- 
tees, as her guardians ; and on the 5th day of the same 
month of July, in pursuance of such license, a marrfage 
was solemnized between the Defendants according to the 
form of the church of England, of which the Defendants 
were members, and of which they were both members in 
Octohei' 1808, when the said first- mentioned ceremony 
was performed. 

The question for the opinion of the Court was, 
whether the defendants were legally married at Madras, 
in theJEa^^ Indies, on the 17th day October, 1808. 

If the Court should be of opinion that the Defendants 
were not legally married, a verdict was to be entered 
for the Defendants ; otherwise the verdict for the Plain- 
tiffs was to stand. The case was argued on a former 
day in this term. 



Teesdale. 


Copley Serjt. for the Plaintiffs. These parties were 
legally married at Madras, at the time mentioned ; and 
there is difficulty in collecting the objections to it, as it 
appears free from doubt. The subject has been lately 
exhausted in Dalrymplc w, Dalrymplc {a), and it will, 
therefore, be sufficient to state the general authorities 
in favour of the marriage. This marriage was in an 
English settlement beyond sea, and as the marriage 
act (5) does not extend there, the marriage is good by 
English law. It was not until the reign of king John 
that marriages were required to be solemnized 


{a) Reported by Dr. Dodso?i, 


{&) G 2. c, 33. 


in 
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Teesdale. 


in a church. Afterwards, indeed, no priest was 
necessary to render the marriage valid and binding, 
but it was required under ecclesiastical censure to be 
solemnized in the face of the church. The mere con- 


tract per verba de praesenti^ in which consummation was 
presumed, or ficr verba de futuro^ followed by consumma- 
tion, was valid between the parties themselves, Bunting ^ 


case. («) that case it was held, that a marriage so- 
lemnised m the face of the church and consummated, 


was void, and the heir illegitimised, by reason of 
a former marriage contract per verba de preesenti^ 
not followed by consummation. In Jesson v. Col- 
lins {b\ and in Wigmore^s case(c), Lord Holt said, 
that a contract per verba de preesenti was a marriage, 
and not releqsable, and so of a contract pei' verba de 
Jutwro^ but that the latter was releasable. So the law is 
distinct and uniform, a contract per verba de prceseiiti 
was a marriage without the intervention of a priest. 
It is unnecessary to enter on doubted points, whether 
dower, community of goods, &c. follow on a marriage 
without a priest ; the question here is, whether this was 
a legal and irrevocable contract, not whether all the 
consequences follow. 

But in this case there was a priest, and therefore all 
doubts are removed. In I RoUes Abr, {d) it is stated, 
that “ If a man and woman be married by a priest in 
a place which is not a church or chapel, and without 
any foi*m of the celebration of mass, still it is a good 
marriage, and they are man and wife.” So that if there 
be a marriage per verba de preesenti by a priest, the 
marriage is complete to all intents; and much more 


4 Co* Rep* 29. S, C. (c) Ib* 438. 

Moore, 169. (</) Tit. Baron and Feme, 341. 

(^) %Salk,i^n, pU%i. 


than 
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than is necessary hos been done here ; Fieldings* case {a) 1816 *. 

is precisely in point. The facts throughout were the same 

in both cases. T/ie King v. IVie Inhahitants of Bramp- 

ton {h) is also strictly applicable, therefore on the whole TErsuAi^K. 

current of authorities, ancient and modern, this is a 

valid marriage. 


Best Serjt. for the Defendants. The authorities which 
have been cited are not disputed, but the real questmn 
lias not been touched. The doctrine laid down by Sir 
William Scott in Dalrymple v. Dalrymple is, that accord- 
ing to the law of Christendom, a marriage verha de 
prmenti is good, though not in facie ecclesite^ but that 
in almost every state there had been alterations in that 
law. The law of marriage at Madras is controlled by 
the local laws that prevail there, and these persons are 
to be considered as persons subject to the law of Madras 
at the time. It is stated on the face of the case, that the 
law of Madras varies from the general law of Christen- 
dom, and by the laws of Madras this marriage is void. 
The case states that they applied to the governor for a 
license, which was granted, but was afterwards with- 
drawn. For many years it has been the custom at 
Madras to apply to the governor for a license, and no 
instance has ever been known to the contrary. The 
parties choose to go without the Fbrif, but this does not 
enable them to marry : for the law extends to all the 
Black town, the inhabitants of which are within the 
protection of English law, and the custom must be sup- 
posed to be coeval with the British authority in that 
settlement* Without a license from the governor to 
the priest, the marriage by the law at Madras is in- 
valid, though it may be good by the general law of 
Christendom. 


(b) JO EastiZ^z, 

Copley 


(a) 5 State Trials^ 6io. 
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Copley ill reply. It was submitted to the jury to 
find what the law of Madras was. It must be presumed 
that the law of l^ngland prevails until the contrary be 
shewn, and that has not been done ; a mere custom has 
been shewn. The reason of obtaining the license from 
the governor' is, that the governor has the power of 
sending any person out of the country who does not 
obey hii||^ and by the order of the Bast India Company 
a license IS requisite to the clergyman, but that does not 
create a law. 

Cur, adxh xmlt, 

Gibbs C. J. now delivered the judgment of the Court. 
(His Lordship first stated the case, and then proceeded 
thus:) Both^the Defendants are stated to be protestanfs 
and British subjects, and the place in which the ceremony 
was performed, was Madras, where they resided as part 
of the British settlement there: and the question is, 
whether under the laws of marriage, operating on them 
at Madras, this can be considered as a lecal marriaire. 

» o O 

In order to decide this question, it is material to con- 
sider w'ho the parties vrere, and among whom the ce- 
remony took place. Now, British subjects settled at 
Madras are governed by the laws of this country which 
they carry with them, and are unaffected by the law^sof 
the natives. The question therefore is, whether by the 
laws of this country, to which they alone are subject, 
and by which alone their actions are to be governed, 
this marriage was legal. In this country we judge of 
the validity of a marriage by what is called the Marriage 
Act, but as that statute does not follow subjects to 
foreign settlements, the question remains whether this 
would have been a valid marriage here before that act 
passed. The important point of the case, viz. what the 
law is by which such a question is to be governed, was 

most 
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most ably and fully discussed in the case of Dalrymple v. 181G. 
Dalrymple^ which has been so often alluded to ; and the 
juilgment of Sir William Scott has cleared the present 
case of all the difficulty which might, at a former time, Teesdale. 
have belonged to it. From the reasonings therfe made use 
of^ and from the autliorities cited by that learned person, 
it appears that the canon law is the general law through- 
out Europe as to marriages, except where that has been 
altered by the municipal law of any particulatflplace# 

From that case, and from those authorities, it also ap- 
pears that, before the marriage act, marriages in this 
country were always governed by the canon law, which 
the Defendants, therefore, must be taken to have carried 
with them to Madras, It appears also, that a contract 
of marriage, entered into per verba de prmenti^ is con- 
sidered to be an actual marriage ; though de)ubts have 
been entertained whether it be so, unless Ibllowed by 
cohabitation. In the present case, a ceremony was per- 
formed, the regularity of which it is unnecessary to dis- 
cuss, because it was followed by cohabitation. All that 
is required, therefore, by the canon law, has been 
amply satisfied. Indeed, this was admitted on the part 
of the Defendants, and the ground on which they rested 
was, that this case was excepted from the general rule 
by the local regulations of the place ; that a custom has 
existed at Madras^ that when two British subjects are 
married, they should obtain a license from the governor, 
and that no instance has occurred in which that rule has 
been dispensed with. That may be the case. It is very 
possible that there is no priest within that jurisdiction, 
who would celebrate a marriage without the consent of the 
governor, but that does not constitute the law, nor can 
it alter the law which the Defendants carried with 
them ; that circumstance, therefore, makes no difference. 

Another circumstance on which *the Defendants relied, 
was, that the priest told tfie parties, that unless they 
VoL. VIII. 3 K were 
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1816. were R6man catholics the ceremony would not be fiind- 
ing upon them; in answer to that, it is only necessary to 
V. say that he was mistaken, and indeed that circumstance 
TfEsuALE. much relied on. It follows from what I have 

stated, that this was a legal marriage ; since it was a 
marriage between British sul>jects, celebrated in a British 
settlement, according to the laws of this country, as they 
existed before the marriage act ; and which, if it had 
been dblebrated here before that statute, would have 
been valid. 

Judgment for the Plaintiffs. 


1817. 


Easter Term. 
May i6. 


Jezeph v. Ingram. 


for a good 
consideration, 
assigned his 
interest in a 
farm, and his 
cattle and im- 
plements of 
husbandry 
then in the 
possession of 
the sheriff 
under a writ 
of fieri facias 
at the su*t of 
C., and the 
property was 
liberated by 
the sheriff on 
his taking i;e- 
curity from B, 
J8., after the 


was an action against the Sheriff* of Sussex^ for 
having falsely returned on a writ of fieri facias, 
(which the Plaintiff had sued out on a judgment, signed 
in October, 1816, against Nemnan, indorsed to levy 
23 3^. Ss. 4d,j besides poundage, &c.) that, as to 19/., 
the Defendant had levied it, and as to the re.sidue, tiulla 
bona. 

The Plaintiff, in her declaration, averred that she 
had, in the King’s Bench, recovered judgment against 
'Newman for a debt of 460/., and 8/. damages, and 
issued fieri facias, directed to the Sheriff of Sussex, to 
levy the debt and damages aforesaid, indorsed to levy 
233/. 3s. 4fd., besides poundage, &c. and a delivery thereof 
to the Defendant, then sheriff; and that l)e, by virtue 
thereof, within his bailiwick, seized goods of Newman of 


assignment, 

managed the property, but A. continued in possession ; on the property being 
afterwards taken in execution at the suit of D . : Held, that it was protected by 
the assignment to B. 


the 
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tlie value of the monies so indorsed, and levied the same, 
but that the Defendant had not the money levied in 
court at the return of the writ, according to the exi- 
gency thereof and the Indorsement thereon, but, on the 
contrary, had only a small part thereof, to wit, 1 9/., and 
liad not paid the residue to the Plaintiff, and afterwards 
returned to the Court upon the writ, that he had levied 
of the goods of Newman 1 9/., 'and that Newman had no 
other goods in the Defendant’s bailiwick wheiicby l^e 
might levy the residue; whereby the Plaintiff was de- 
^prived of the means of obtaining the greater part of 
the monies indorsed. 

Upon the trial of this cause, at the sittings after 
Hilary term, 1817, at Westminster^ before Dallas J., it 
appeared that the Plaintift' had entered up judgment in 
October 1816, against Newman^ for 230/., oa a warrant 
of attorney given to her for money lent, and had issued a 
^ fieri facias thereon, indorsed to levy 233/. Ss, 4(L and 
costs, but that the Defendant had returned that he had 
levied 1 9/. only, and as to the residue mdla bona. The 
Plaintiff’ further proved that Newman was a farmer, and 
lived on a farm called Herring's farm, whereon was a 
considerable stock, worth 800/. or *900/., which hail 
been and still was, as the Plaintiff contended, New- 
man's. To rebut this evidence, the Defendant proved 
that in October^ 181 4-, the sheriff being in possession of 
Newman's effects, under an execution at the suit of Gil- 
betiy for 577/., Dnnk^ who was a creditor of Newman 
for 190/., in order to liberate those goods, advanced 
452/. 65. 2d., and that by indenture of 1 3th October^ 1814, 
(reciting that Newman was indebted in divers sums, to the 
amount of 452L 6s, 2d., and had been pressed, but was 
unable to pay, and had requested Dnnfc to advance that 
sum, and proposed that he should take an assignment of 
Newman's effects upon trust, first, for securing repayment 
of that sum, with interest, and then upon other trusts ;) 

3 K 2 in 


839 


1817. 

Jezeph 


v. 

Ingram. 



EASTER TERM 

in consideration of 152/. Cs, 2d, paid to Ne*wman and his 
creditors, by Dimfc^ and other considerations, Newman 
granted and assigned to Dunk his farm, then held by 
him as tenant from year to year, at 75/. rent, and all 
the live and dead stock, cattle, husbandry, tackle, uten- 
sils, and implements of husbandry, corn, seeds, hay, 
straw, grain, manure, and other his goods, chattels, and 
effects, tlien being upon or about the premises, (house- 
hgld goods only excepted,) together with all debts and 
monies due to Nexinnan on account of the premises, or 
the produce thereof; upon trust, as well as to the farm 
as to the eftects, that Dunk should use and occupy tlie 
farm, anti manage, conduct, and carry on the business 
and concerns thereof in such way and manner as he 
should think proper, for the residue of tlie term, and 
should yearly retain out of the profits and produce 
which should arise, from the occupation of the pre- 
mises, or, for want thereof, out of the stock, corn, hay, 
and other goods, interest for the 4*52/. Gs. 2^/., and pay the 
rent, taxes, sorvanU’ and labourers’ wages, and all in- 
cidental expences, and apply the residue oi' the yearly 
produce and profits, if any, between Dunk Jind Nexv~ 
man^ in equal moieties, or otherwise retain such sur- 
plus and moiety to go towards the discharge of the 
452/. 2d , ; and further, that sliould, at the expir- 

ation of a year, or any time previous to the expiration of 
the term, if he shoidd think proper, sell so much of the 
premises as should be in their nature saleable, and 
should get in such parts as were outstaiKling and not in 
their nature saleable, and out of the monies to arise 
thereby, should retain and discharge the 4«52/. 6s, 27., 
and interest, and all other expences which Dunk might 
sustain in the execution of the trusts, and should pay 
the residue, if any, to Newman, The deed contained 
a power of attorney enabling Dtmk to sue for out- 
standing debts, and a clause that his release should be 

a dis- 
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a discharge, and a covenant by Newman to iiXiXDunIc in iSH. 
the management of the farm and the conversion of the ^ 

° r ^ , JjEZErii 

produce. This deed was executed at jhe ollice of New- v. 
man^^ solicitor, at the distance of six miles from the Ingham. 
farm. Newman continued to reside in the dwelling- 
house, and to possess his household fiirnfture therein ; 
the name of father still continued on the carts. 

Dunk^ immediately after the execution of the assign- 
ment, entered on the premises, hired, discharged, ami 
paid servants, bought articles of tradesmen tor life use 
i)f the farm, sold produce, gave orders relative to the 
management ol‘ the farm ; and it was notorious to trades- 
men living in the parish that he had the management 
thereof, and accordingly they would no longer credit 
Newman for articles Ibr the use of the farm. Newman^ 
however, did some acts of joint ownership ; he hired aiul 
employed labourers, whom, however, he jeferred to 
Dunk for payment, and, so far as the knowledge ot* 
some of the farm servants went, bought and sold ar- 
ticles of stock, and gave some orders relative to the 
management of the farm. The property had been sold 
by consent after the Plaintiff’s execution, and the 
household goods, which were excepted out of the assign- 
ment, produced 19/., the residue of the effects, which 
were claimed by Dunk^ 230/. 

For the Plaintiff it was contended, that this assign- 
ment was invalid, because it was not accompanied with 
any notorious transfer of possession. The jury founil 
that the conduct of Dnnk had been just and honour- 
able, and that the money was fairly advanced ; but that 
there was a want of sufficient notoriety of transfer, and 
gave their verdict lor the Plaintiff^ 

o 

Best Serjt. on a former day, had obtained a rule nisi 
to set aside this verdict, and have a new trial, or to enter 
a verdict for the Defendant. 

a K 3 Vaughan 



84^2 EAIsTER term 

1817. Vaughan and Copley SeY]t^. now shewed cause against 
' ^ the rule. This transaction, though it may have been 

morally fair, is fraudulent and void, under stat. \ SEliz. 
Ingram. c. 5. ; for bona Jides is never held to exist in such cases, 
unless there is a possession consistent with the convey- 
ance; and tftere is no such possession here. But, lay- 
ing the statute out of the case, this verdtet is maintain- 
able, on the general grounds of law, as settled in the 
cases of Stone v. Gruhham {a\ T*mynd^ case {J)\ Cadogan 
V. Ktnnett (c), Edwards v. Harben (d) (particularly the 
judgment of Btdler J.), Holbird v. Anderson {e)y Eslwick 
V. Caillaud (,/), Dewey v. Bayntun (g), and Wordall v. 
Smith, (h) 

This case is to be distinguished from that of Kidd v. 
liawlinson (i), which turned on the notoriety of the 
transfer, a point particularly relied on, both by Lord 
Eldon C. J. and Heath J, 

Best Serjt., who rose to support his rule, was stoppeel 
by the Court. 


Gibbs C. J. I am very anxious not to incur the in>- 
putation of giving up decided cases, and of removing 
the landmarks which have hitherto guided men in the 
government of their property. I admit to the counsel 
for the Plaintiff, that he has established the principle, 
that if a man sells goods, and continues in the possession 
of them, the sale is void ; but the question is, whether tliis 
case be not distinguishable from that. I agree that there 
is some evidence here of a joint possession, and this 


(a) % Buhtr, aaj. 
{b) 3 Rep* 8o b, 

(c) Co<wp, 43 a. 

(d) % T. R.SZ7. 

( c) 5 T, R. 235. 


(/) S T.R,42o, 
(g) G£ast 92 S 7 * 
{h) I Campb, 33 a. 
(0 2B.^P.s9> 


JeacJfci 
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leads me to the observation, that this case is not like 
that of Edwards v. Harben^ a mere sale without posses- 
sion, but it is a middle case between Edwards v. Harbcn 
and Kidd v. Rawlinson^ Lord Eldon^ m the latter case, 
says, ‘‘ This seems to me a new case ; for here the 
goods were purchased at a public sale by » person who 
had never acquired the character of a creditor, and 
were then lent to the original owner for a temporary 
and honest purpose;” and he then puts the followifig 
case: “If Kidd had lent money to Alnti'n to buyjthese 
goods, and had then taken a conveyance of them, or a 
security for his debt thus arising out of the mere act of 
lending the money ; leaving Aburn in possession of the 
goods would not have been a fraudulent act.” 

Now I may be permitted to put a middle ease betwecii 
the case so put and the cases put by the counsel for the 
IMaintifF. In the cases cited by them there was a mere 
dry conveyance of the goods ; i» Kidd v. llawlmson 
there was an absolute public sale by the sheriff; this is 
a case between both. The' seizure in execution by the 
sheriff is public and notorious, and 1 thought at first 
that the sheriff had actually sold them to Dunlc^ but 
lliat is not so : Dunk lays down the money to liberate 
the goods taken in execution ; and the sherifii on taking 
the security, liberates the goods. 

I shall say no more at present, and I have only said 
thus much, that we may not be thought, in consequence 
of the course which we are about to adopt, to be rip-* 
ping up old cases, in the principles of which we have 
always acquiesced. But I think this a stronger case 
than some which have been decided, on the one side, 
and a weaker case than others which have received a 
contrary decision ; and that this middle case requires 
a further consideration. 

I therefore think that this case ought ta go to a 
new trial. 


1817. 

T 

JazEPii 


v. 

Ingram. 


3 K 4 


Dallas 
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* Dallas J. I am of the same opinion, and I do not 
agree with the doctrine laid down by the counsel for 
the Plaintiff, to the extent to which they have car- 
ried it. 


Park J. Jii Nisi Prius («) it is laid down, 

that the donor’s continuance in possession is not in all 
cases a mark of fraud, as where a donee lends his 
donor money to buy goods, and, at the same time, 
takes a bill of sale of them for securing the money. 


Burro UGH J. I think that this is a case of great im- 
portance, and deserving of the most serious consider- 
ation. It is a case which, in my opinion, ought to be 
the subject of further enquiry. 

Rule absolute for a new trial. 


This cause was again tried at the sittings after Trinity 
term, 1817 , before Dallas J., when, in addition to the 
facts proved on the former trial, it appeared, that Dunli' 
had also paid the rent, poor-rates, and taxes of the 
farm, and had purchased stock for the farm ; and it was 
also proved, that Newman as well as Dtmk had attended 
markets, given orders respecting the cultivation, paid 
rent and taxes, and managed the business, as before the 
assignment; but it was admitted that Duiik received all 
the proceeds, though he did not make all the payments. 
The jury, with the approbation of Dallas J., found a 
verdict for the Defendant, which the Plaintiff never 
afterwards moved to set aside. 


(a) P. *58. 



IN THE Fifty-eeventh Ykar ^ GEORGE 111. 


845 


1817 . 


Trinity Term. 

Robeut Roper, Gent. v . Thomas Hallifax, June i6. 
Esq. 


y^SSUMPSIT for not performing a contract for the 
purchase of an estate in the county of Suffolk, The 
cause was tried at the Westminster sittings in FMsfa' 
term, 1816, before Dallas J., when a verdict was found 
for the Plaintiff, subject to the opinion of the Court, 
on the following case : 

By indentures of lease and release, bearing date re- 
spectively the 7th and 8th March^ 1788 (being articles 
executed previously to the marriage of Miss Katherine 
Castle with Edward Boiivcrie^ Esquire) then a minor, it 
was, amongst other tilings, agreed, that certain manors 
and freehold estates at Ilougham and Wickerihall^ and 
elsewhere in the county of Sitffolk^ of which Miss Castle 
was seised in fee simple, should be conveyed by her to 
tfolin Thomas Bait and Everard Fawkener^ Esquires, 
their heirs and assigns, to the uses following : To the 
intent that Miss Casilcy during the joint lives of her- 
self and Mr. Bauvericy might receive an annuity of 300 /., 
by way of pin-nioiiey ; remainder to the use of Frede- 
rick llobinsm and John Crewe for ninety-nine years, for 
securinirit: remainder to the use of Edward Bouverie 
for life ; remainder to the use of John Thomas Batt and 
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those estates, and subject thereto, to such uses as the tenant for life and tenant in 
tail should appoint. The tenant for life and tenant in tail afterwards exercised their 
power of appointment, and the trustees concurred with them in a conveyance of the 
lands, and they thereby created new powders of sale : Held, that the power of sale 
in the original settlement was not destroyed. 

Where trustees are authorised to give receipts for the purchase-money of land 
directed to be sold, and such purchase-money is directed to be laid out in the pur- 
chase of other lands to be settled in the same manner as the lands sold, a purchaser 
having paid the purchase money bond fide to the trustees, and having taken their 
receipt, cannot be affected by any misapplication of the money by them. 


Everard 



me 


T®[N1TY TERM 


1817. 

R0P£II 


V. 

Hallifax. 


Evcrard Fawkenery and their heirs during his life, in trust 
to preserve contingent remainders ; remainder to the use 
of Katherine Castle for life ; remainder to the use of the 
same trustees, llieir heirs and assigns, during the life of 
Miss Castle^ in trust, to preserve contingent remainders ; 
remainder t«^ the use of Edward Vincent and John Blake 
for 500 years, for securing portions for the younger chil- 
dren of the marriage ; remainder to the use of the first 
aAd other sons of the intended marriage, severally, ac- 
cording to seniority, in tail male ; remainder to the use of 
Edward Vincent and John Blake^ their executors, &c. for 
600 years, for raising additional portions for daughters, 
on failure of issue male ; remainder to such uses as Ka^ 
therine Castle should appoint ; remainder to the use of 
Kathaine Castle^ in fee, And it was and is further 
agreed, that in the said intended settlement there shall 
be contained a power for the said Thomas Batt and 
Everard Fawkener^ or the survivor of them, or the heirs 
or assigns of such survivor, with the consent and appro- 
bation of the said Edward Bouverie^ the son, and A«- 
iherine Castle^ his intended wife, or the survivor of 
tliem, to be testified in manner last hereinbefore di- 
rected [(v/s;.) by any deed or deeds, writing or writings 
under their hands and seals, or Ills or her hand or seal, to 
be executed in the presence of two or more credible wit- 
nesses] “ from time to time to sell or exchange all or 
any part of the manors, liereditaraents, and premises in 
the said county of Suffolk^ so agreed to be settled and 
limited as aforesaid, and all or any part of the heredita- 
ments and premises so to be purchased, by and with the 
capital of the said trust fvinds and securities, so as that 
the money to arise from the sale thereof be laid out and 
invested in the purchase of, and that the exchange be 
made for manors, freehold messuages, lands, and here- 
ditaments, and copyhold or leasehold messuages, lands, 
or hereditaments, which may lie near to or be inter- 
mixed 




mixed with, or be proper and convenient to be held 
and enjoyed with the freehold hereditaments and pre- 
mises so to be purchased or taken in. exchange; but 
so as that the copyhold and leasehold hereditaments 
and premises to be so purchased or taken in exchange 
as aforesaid, do not exceed one-fifth part of the value 
of the entire hereditaments or premises to be so pur- 
chased or taken in exchange ; and so as all the heredi- 
taments and premises so to be purchased and taken in 
exchange, be immediately thereupon conveyed, settled, 
limited, and assured to the same uses, upon the same 
trusts, and for the same intents and purposes, as the 
hereditaments and premises which shall be so respect- 
ively sold or exchanged as aforesaid, are by the said 
intended settlement to be limited and settled as afore- 
said.” And that there should be inserted in the said in- 
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tended settlemenf such or the like clauses or provisoes 
for the indemnity of the purchaser or purchasers; 
and for empowering the said trustees with such con- 
sent as aforesaid, to lay out and invest the monies to 
arise by such sale or sales, of all or any of the said 
hereditaments, manors and premises in or upon 
some of the public stocks or funds, or on government 
or real securities, and for applying the interest or divi- 
dends to arise therefrom, from time to time, as were 
thereinbefore agreed to be inserted in the intended set- 
tlement, concerning the monies to arise from the sale 
of Mr. Bouverie's Northamptonshire estates, which clauses 
are in the words following viz. ** and that it shall, by 
the said intended settlement, be likewise provided and 
declared, that the receipts or receipt of the trustees or 
trustee for the time being, who shall be so empowered to 
make such sale or exchange as aforesaid, for the monies 
for which the same shall be so sold, shall be a good and 
sufHcient discharge or discharges to the purchaser or 
purchasers of the hereditaments and premises to be so 

sold' 
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feold as aforesaid; and that such purchaser or pur- 
chasers, or his, her or their heirs, es^ecutors, admini- 
strators, or assigns, shall not afterwards be answerable 
or accountable for any sum or sums of money which 4n 
such receipt or receipts shall be expressed to be received, 
nor for anf loss or misapplication or nonapplication of 
the same, or any part thereof ; and that the said trus- 
tees so making such sale under or by virtue of the saiil 
j)ower, shall by and with the privity and consent of 
the ‘said Edward Bouverie the father, and Edward Btyu- 
vcric the son, or the survivor of them, testified by any 
writing or writings under their hands, or his hand, in 
in the mean time, until a proper purchaser or proper 
purchasers can be found, wherein to invest the same, 
lay out an4 invest the monies to arise from such sale or 
sales in the public stocks or funds, or in or upon govern- 
ment or real securities, and shall fforti time to time 
pay the interest or dividends thereof to the person or 
persons who for the time being would be entitled to the 
rents and profits of the lands and hereditaments so to 
be purchased as aforesaid, in case such purchases were 
then actually made.” And it witnessed, that the said 
Kathermc Castle did grant and release the said manors 
and hereditaments to the said John Thomas Batt and 
Everard Fawkener^ to the use of herself, until the mar- 
riage, and then to the use of said Batt and Fawkener^ 
their heirs and assigns, upon trust, when said Ed-- 
ward Bouverie (who was then a minor) should make the 
settlement of his estates therein agreed upon, to convey 
and settle said hereditaments to the uses, &c. before 
stated ; and in the said indenture of release is cootained 
the usual power of appointing new trustees, to be exer- 
cised by Mr. and Mrs. Bmiverie^ by any writing under 
their hands and seals, attested by two witnesses. 

By indentures of lease and release, bearing date re- 
spectively, the 21st and 22d November, 1788 (being the 
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settlement executed in pursuance of the articles, and 
after the marriage between Mr. Bomeric and Katherine 
his wife) Mr. Bouverie duly conveyed his estates to such 
uses as were agreed upon by the articks ; and in con- 
sideration thereof, Bait and Fawkener^ the trustees of 
Mrs. BouvericyVixth the consent of Mr. and Mrs. Bou- 
verie^ conveyed her said estates at Bmigliam and Wicken- 
hall^ and elsewhere in Buffolk^ to Elbormigh Woodcock 
and his heirs, to such uses as were agreed upon by tl]e 
articles, and as are hereinbefore set forth. And in the 
indonturc of release of the 22d of November^ 1788,* arc 
contained the following powers of sale and exchange to 
be exercised over Mrs. Bouverie^s property, viz. “ Pro- 
vided also, and it is hereby agreed and declared, by and 
between the parties to these presents, that it shall and 
mny be lawful to and for the said John Thomas Bait and 
Everard. Faxokener^ or the survivor of them, or the heirs 
or assigns of such survivor, with the consent and appro- 
bation of the said Edward Bou/oerie^ the son, and Kathe- 
rine his wife, or of the survivor of them, to be testified in 
manner last hereinbefore directed [viz. by any deed or 
ileeds, writing or writings under their hands and seals, or 
liis or her hand and seal, to be executed in the presence 
ol’, and to be attested by two or more credible witnesses) 
“ from time to time to sell or exchange all or any part 
of the manors, hereditaments, and premises in the said 
county of Siiffolk^ in artd by these presents settled and 
limited as aforesaid, and all or any part of the heredi- 
taments and premises so to be purchased, by and with 
the capital of the said trust funds, and securities, so as 
that the money to arise from the sale thereof, be laid out 
and invested in the purchase of, and that the exchange 
be made for manors, freeliold messuages, lands, and 
hereditaments, and copyhold or leasehold messuages, 
lands, or hereditaments, which may be near to or be in- 
termixed with, or be proper and convenient to be held 

and 
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and enjoyed with the freehold hereditaments and pre- 
mises so to be purchased or taken in exchange ; but so 
as that the copyhold or leasehold hereditaments and 
premises so to be purchased or taken in exchange as 
aforesaid, do not exceed one*fifth part of (he value of the 
entire hereditaments or premises to be so purchased and 
taken in exchange, and so as all the hereditaments and 
premises so to be purchased and taken in exchange be 
iiomediately thereupon conveyed, settled, limited, ami 
assured to the same uses, upon the same trusts, and for 
the same intents and purposes, as the hereditaments and 
premises which shall be so respectively sold or exchanged 
as aforesaid, are in and by these presents limited and 
settled as aforesaid; and it is hereby declared and 
agreed, that when and as the before-mentioned heredi- 
taments and premises, or any part thereof, shall be sold 
for a valuable consideration in* money, the receipt or 
receipts of the said John Thomas Bait and Everard 
Fa'wkener^ or of the survivor of them, or of the execu- 
tors, administrators, or assigns of such survivor, or of 
the trustee or trustees, to be by virtue of these presents 
substituted, in their or any of their place or stead, for 
all or any pai*t of the monies to arise from such sale or 
sales, shall be good and effectual discharge or discharges 
to the purchaser or purchasers, and his, her, or their 
heirs, executors, administrators, and assigns, for such 
sum or sums of money as in such receipt or receipts 
shall be expressed to be received, and be, she, or they 
shall not afterwards be obliged to see to the application 
thereof, or be answerable of accountable for any loss or 
misapplication of the same, or any part thereof : pro- 
vided also, that it shall and may be lawful to and for 
the said trustees and trustee for tlie time being, from 
time to time, by and with such consent as aforesaid, and 
to be testified in manner aforesaid, to lay out and invest 
the monies to arise by such sale or sales of all or any of 

the 
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the said hereditaments and premises in or upon some of 1827. 
the public stocks or funds, or government or real securi- 
ties ; and it is hereby agreed and declared, that the 
interest or dividends to arise therefrom from time to Hallipax. 
time, shall be paid to the person or persons, for the time 
being, who would be entitled to the rents ^d profits of 
the lands and hereditaments so directed to be purchased 
as aforesaid, in case the same were then actually pur- 
chased.” And in the said indenture of release is con- 
tained a power of appointing new trustees, as prescribed 
by the articles. 

By deeds of the Ist and 2d March^ 1804, Mr. and 
Mrs. Bowoerie^ in pursuance of their power, duly ap- 
pointed Robert Blake^ esq. to be a trustee in the room 
of Mr. Famokencvy who was then dead. 

And by the same indentures, and by indentures of 
lease and release of the 3d and 4th March^ 1 804, all 
the trust estates were duly conveyed to Mr. Batt and 
Mr. Blake^ and their heirs, to the uses, upon the trusts, 

&c. of the settlement of November^ 1788. 

By indentures of lease and release bearing date re- 
spectively the 28th and 29th June, 1811, the release 
made between the said Edward Bouverie of the first 
part, Everard William Bomerie^ his eldest son by Ka- 
therine his wife, of the second part, William Ainge of 
the third part, and Richard White of the fourth part, 
after reciting (inter alia) that Mr. Bouverie and his son 
were desirous of destroying the estates tail created by the 
settlement of 1788, and all remainders and reversions 
expectant or depending on the said estates tail, and of 
settling the estates therein comprised, subject^ to the 
estates then existing therein previous to the estate tail 
of the said Everard William Bouverie^ to the uses after- 
mentioned ; it is witnessed, that for barring the estate 
tail, &c., the said Edward Bouverie did grant release 
and confirm to the said William Ainge and his heirs, 

during , 
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during the joini; lives of the said Edward Botmerie and 
WiUiam Ainge {amongst many others), the said estates 
at Eougham and Wickmhall^ and elsewhere in thecounty 
of Suffolk, to holdto the said William Ainge and his heirs 
* during such joint lives ; to the intent that the said WiU 
Ham Ainge n\Jght become tenant to the pracipe in two 
recoveries, in which said Rickard White was to be de- 
mandant, and the said Everard William Boiiverie vou- 
chee; and it was thereby agreed that the recoveries, 
when suffered, should enure ‘‘ to the several uses which 
under or by virtue of the said indentures of lease and 
release of the 21st and ‘22d days of November, 1788, 
were immediately previously to the sealing and deliverj^ 
of the indenture now in recital, or the lease for a yeiir, 
on which the same is grounded, subsisting or capable of 
taking effects in the said hereditaments, antecedent to 
the uses by the aforesaid indenture of 22d day of Novem^ 
her, 1788, limited to the first and other sons of the said 
Edward Bouverie by the said Katherine his wife, severally 
and successively, according to their respective seniorities, 
in tail male ; and to the further use that all and singular 
the trusts, powers, exemptions, and privileges, upon or 
to the said several uses charged, annexed, relating, 
collateral, or limited to any person or persons seised of 
or entitled to the same, might still accompany the said 
several uses, and be vested in and belong to, and be 
exercised by, the persons seised of or entitled to the 
same uses, or in whom^ the same powers were vested, , 
to and for the end, intent, and purpose, and so that the 
said several uses, trusts, powers, exemptions, and pri- 
vileges might, by the indenture now in recital, and the 
recoveries to be suffered in pursuance thereof be to all 
intents^ effects, constructions, and purposes, established 
or continued, and corroborated or confirmed ; and after 
the expiration or sooner determination of the ^id seve^ 
ral uses, and in the mean time subject thereto, and 

subject 
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subject to the several powers, and to the uses dr estates 181 1* 
to be created thereby, to such uses upon such trusts, 

&c. as ike said Edward Bmverie and Everard William 
Bouverie should, by any deed or writing, to be sealed and Haixifa*? 
delivered in the presence of, and attested by, two wit- 
nesses, appoint, and, in default of such appointment, to 
the use of the said Everard William Bouverie in tail 
male, remainder to the use of the said Edward Bouverie 
in fee.^' 

In Trinity term, the 5 1 st of Geo. S., recoveries 
duly suffered, in pursuance of the last-mentioned in- 
dentures df lease and release, in which the said Everard 
William Bomerie was vouched and vouched over. 

By indentures of lease and release, bearing date re- 
spectively the 20th and 2^1 st of December ^ 1811, the 
release being between the said t^dward B(nd?crie of the 
first part, the said Everard William Botwerie of the 
second part, the said John Thomas Batt and Ttohei t Blake 
of the third part, the Rev. John Bomerie of the fourth 
part, Henry Bouverie, Esq., and the said William Ainge 
of the fifth part, the Hon. PkUijp Pleydell Bouverie and 
John Dorrien, Esq. (trustees duly appointed in the 
room of Edward Vincent and John Blake, both deceased, 
formerly trustees acting under the Said indenture of set- 
tlement of the 22d November, 1788,) of the sixth part, 
and the Right Hon, JoJm then Lord Crewe (at the 
date of the same settlement called John Crewe, Esq., 
and which said John then Lord Crewe had survived the 
said Frederick Bobimon his co-trustee named in same set- 
tlement,) of the seventh part ; reciting [inter alia) the 
indentures of lease and release of the 2 1st and 2 2d No^ 
vember, 1788, and 28th and 29tli of June, 1811 ; and 
also reciting that the said Edward Bouverie and Everard 
Wm. Boitoerie were severally desirous of limiting and 
settling the said several manors and other hereditaments 
comprised in and conveyed by the said indenture of re- 
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lease of the 29th day of June last, and the said recovery 
sufiered in pursuance thereof, to the uses after declared 
concerning same : it was witnessed, that, pursui^t to and 
in execution of* the power and authority to the said Efl- 
ward Bouverk and Bverard William Bcmerie^ for that 
purpose givjen by the said indenture of release, of the 29th 
Jhne, 1811, and the said recovery, and of every power 
or authority, they the said Edward Bomerie and Everard 
William Bouverk^ did, by the then present deed or instru^ 
ment in writing duly executed, direct and appoint that 
the said estates at BmigJiam and Wickenhally and else* 
where in St^lk, together with divers other heredita- 
ments, should, immediately after the sealing and delivery 
of the then present indenture (but subject and without 
prejudice to the uses, estates^ and powers in and by the 
same indenture of release, limited and raised, or esta- 
blished and confirmed antecedently to the joint power 
of appointment thereby given and preserved to the said 
Edward Bomerie and Everard William Bouveric\ be and 
remain to the uses and upon the trusts thereinafter ex- 
pressed and declared. Aod it was witnessed, that, in 
consideration of 10s. by the said John Bmwerie paid to 
the said John Thomas Batt^ Robert Blakc^ Edward Bou- 
xierie^ and Everard William Bomerie^ they the said John 
Thomas Batt and Robert Blalce, according to their 
several estates and interests in the hereditaments thcreui- 
after mentioned to be thereby released, and so far as 
they respectively could or ought to do, at law and in 
equity, and not further or otherwise, at the request and 
by the direction of the said Edward Bouverie and Ever^ 
ard William Bouverie^ testified by their severally being 
parties to and executing the now stating indenture, did 
bargain, sell, and release ; and the said Edward Bouverie 
and Everard William Bouverie did grant, release, and con- 
firm, unto the said John Bmvoerie and his heirs, all and 
singular the estates thereby appointed as aforesaid, to 
hold the same (but subject and without prejudice, as 

appears 
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appears by the then present indenture,) unto the said 
John Bowoerie^ his heirs and assigns, to the uses after 
declared!' Declaration that as well the limitation or 
appointment, as the grant and release thereinbefore con- 
tained, should severally enure to the uses, &c. after men- 
tioned,^ that is to say, as to all the manors %pd heredita- 
ments thereinbefore appointed and released (except such 
part or parts thereof as was or were formerly the estate 
and inheritance of the said Katherine Bouveticy or of her 
ancestors,) to certain uses therein mentioned ; and as to 
such of the said manors and hereditaments, whereof no 
use was thereinbefore declared (being the estates of 
Bougham and Wickenhally and elsewhere in Stiffblk)^ it was 
thereby declared, that the said appointment and release 
should enure to the following uses, viz. to the intent that 
the said Katherine Bouverie might, during thft joint lives 
of herself and the said Edward Bouvericy receive there- 
out the annuity of 8004^ provided for her by the settle- 
ment of 1788, and also might have and enjoy the 
powers and remedies by that 'indenture provided, for 
securing the payment of the same, to the intent that the 
said annuity and the said powers and remedies, might be 
preserved and continued, corroborated and confirmed ; 
and subject thereto, to the* use of the said John Lord 
Cre^e for ninety-nine years, to commence from the date 
of the said indenture of the 22d November 1788, by way 
of continuation, corroboration, and confirmation of the 
term of ninety-nine years, thereby limited, and also by 
way of continuation, &c. of the trusts thereby declared 
of same term ; remainder to the use ot the said Edward 
B(yuverie and his assigns, for life, sans w’aste, remainder to 
the use of the said Johti Ehomas Bait and Bxj^ert Blakcy and 
their heirs, during his life, to preserve contingent remain- 
ders ; remainder to the use of the said Katherine Bouverie 
and her assigns for her life, sans w^aste, by way of coi ro- 
boratioH of the life estate, limited to her by the said 
3 L 2 ^ settle- 
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I 8 I 7 . settlement of 1788; remainder to the use of the said 
Bait and Bohert Blake^ and their heirs^ 
tr. during her life to preserve contingent remainders ; re- 
mainder to the'use of the said Philip Pleydell Bouverie 
and John Dorrkn^ their executors, &c, for 500 years from 
the deceasq,of the survivor of said Edward Bouverie and 
Katherinehk wife, by way of continuation, corroboration, 
and confirmation of the term of 500 years limited by the 
said settlement of 1 788 ; and also byway of continuation, 
&c. of the trusts thereby declared of the same term ; re- 
mainder to the use of the said Evei'ard William Bouverie 
and his assigns, for life, sam waste ; remainder to the 
use of the said John Thomas Bait and Bohert Blake^ and 
their heirs, during his life, to preserve contingent re- 
mainders; remainder to the use; of the first and other 
sons of tlfe said Evnard William Bouverie successively 
in tail male; with divers remainders over in favour of 
Mr. Bouverie^& younger sons a^d daughters, and their 
respective issue in strict settlement. And in the said in- 
denture was contained the following proviso, Provided 
always, and it is hereby agreed and declared, by and 
between the said parties to these presents, that it shall 
and may be lawful to and for the said John Thomas Bait 
KadBjohert Blake, and the survivor of them, and the 
executors, administrators, and assigns of such survivor, 
at any time or times hereafter, at the request and by the 
direction in writing of the said Edward Bouverie during 
bis life, and after his decease, then at the request and by 
the direction in writing of any person, who, by virtue of 
the limitations hereinbefore contained, shall be tenant for 
life in possession of any of the manors and other heredita- 
ments hereby severally limited in strict settlement, to dis- 
pose of and convey, either by way of absolute sale, or in 
exchange for, or in lieu of, other manors, lands or heredi- 
taments, to be situate somewhere in that part of Great 
Britain called England, or in the principality of WaleSj 
all or any part of thft said manors, hereditaments and 
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premises 5 of which the said 'Edward Bouverie or such 
other person shall bo such tenant for life as aforesaid, 
and the inheritance thereof in fee simple, to any person 
or persdns whomsoever, for such price or prices in 
money, or for such equivalent or recompence in manors, 
lands, and hereditaments, as to them the said Johi 
Thomas Batt and Bober t Blake ^ or the survivor of them, 
or the executors, administi'ators, or assigns of such survi- 
vor shall seem reasonable ; and that for the purpose of cf^ 
fectuating such dispositions or conveyances, but not.for 
any other purpose, it shall and may be lawful to and for 
the said John Thomas Batt and Bohe^ f Blake, and the sur- 
vivor of them, and the executors, administrators or as- 
signs of such survivor, with such consent and approbation, 
and so *testified as aforesaid, by any deed or deeds, in- 
strument or instruments in writing, sealed ancl delivered 
by them or him in the presence of, and attested by two 
or more credible witnesses, absolutely to revoke, de- 
termine, and make void all and every or any of the uses, 
trusts, powers, and provisoes hereinbefore limited, de- 
clared, and expressed of or concerning the said heredi- 
taments and premises so proposed to be sold, or conveyed 
in exchange as aforesaid, or any part or parts thereof 
respectively ; and by the same, or any other deed or 
deeds, instrument or instruments in writing, to limit, 
declare, direct, or appoint any use or uses, estate or 
estates, trust or tnists of the said premises, or any part 
or parts thereof, which it shall be thought necessary* or 
expedient to limit, declare, direct, or appoint, in order 
to effectuate such sales, dispositions, and conveyances 
as aforesaid ; and also that, upon any such exchange 
as aforesaid, it shall and may be lawful fbt the said 
John Thomas Bait and Bohert Blake, and the survivoi* 
of them, and the executors, administrators, or assigns 
of such survivor, to give or receive any sum or sums 
of money by way of equality of exchange ; and also, 
that upon payment of the money to arise by sale of the 
3 L 3 said 
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said premises, or any part thereof respectively, or for 
any money to bo paid by way of equality of exchange, 
\ ff, or any part thereof, it shall and may be lawful for the 
H/tLLiVAX.’ said Jo/m Thomhs Batt and Robert Blalce^ and the sur- 
vivor of them, and the executors,' administrators, and 
assigns of such survivor, to sign* and give receipts for 
the money for which the same shall be so sold, or so to be 
paid by way of equality of exchange as aforesaid, and 
that such receipts sh^ll be sufficient discharges to the 
pers^on or persons paying the same respectively, for the 
money for which the same shall be so given, or for so 
much thereof, as in such receipts shall be acknowledged or 
expressed to be received ; and that the person or per- 
sons paying the same respectively, his, her, or their 
heirs, executors, administrators, or assigns, shall not 
afterwards *be answerable or accountable for any loss, 
misapplication, or non-application, of such monies, or 
be in any wdse obliged or concerned to see to the appli- 
cation thereof, or any part thereof respectively.” With 
the usual direction to lay out the sale monies in the pur- 
chase of lands to be settled to the uses before named. 

By articles of agreement of Gth Behruary^ 1813, made 
between the said Edward Bouverie of the one part, and 
Robert Roper of WickenJiall^ in Si^olJc^ gentleman, (the 
Plaintiff) of the other part ; the said Edward Bomcric 
agreed to sell, and the said Robeit Roper agreed to pur- 
chase at the price of 30,00()/., the manor of Wickenhall^ 
in Suffolk^ and the messuage, lands, and hereditaments, 
called Wickenhall farm, and the inheritance in fee simple 
in possession thereof; 10,OOOZ, part of the purchase 
money to be paid on the execution of the conveyance, and 
the residue to be secured by mortgage of the premises till 
the 1 1 th Oetdbet'^ 1815; and that the said Ed*ward Bmwerie 
should on or before the 1 1th October^ 1813, upon the 
receiving the said 10,000/,, and such mortgage, execute 
proper conveyances of the said estates under a good 
title unto the said Robert Ropery his heirs and assigns. 

Robert 
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Rohe7't Roper paid the said 1 0,000/. to Mr, Bouverieh 
trustees upon their receipt, but took no conveyance. On 
the 1 7th Jantiarpi 1 8 1 0, he resold the estate by auction to 
Mr. Hallifax (the Defendant) for 20,000/., (exclusive of 
timber, which was to be taken at a valuation,) and the 
Defendant paid a deposit to the auctioneer of 3,000/. 

The Defendant had not completed his purchase in con- 
sequence of an objection taken by his counsel to the title 
on the points reserved for the opinion of the Court, viz, 

1st, Whether a conveyance to a purchaser under the 
power of sale, directed to be reserved by the artiefes of 
March^ 17 ^ 8 , and the power of sale actually reserved 
by the settlement of November^ 1788, would be affected 
if the purchase money should not be laid out, and the 
lands purchased therewith settled as mentioned in the 
said articles and settlement ? 

2d, Whether the power of sale contained in the 
settlement of November, 1788, was destroyed by the re- 
covery of 1 8 1 1 ? If not, 

8d, Whether the power was not i eleased, and at an 
end by the settlement of December, 1811? And if not. 

Whether a good title could be made to the Defendant 
by the Plaintiff, and Mr. and Mrs. Bomeyie and their 
trustees, under an exercise of the power of sale in the 
settlement of November 1788, and also of the power of 
sale contained in the sotiXement December, 1811, or 
under one of those powers ? 

If the Court should be of opinion, that a good title 
could be so made, then the verdict was to be entered 
for the remainder of the purchase money, viz, 17s000/. ; 
if not, a nonsuit was to be entered. 

The case was twice argued, in Trinity term, 1816, 
by Bosanquet Serjt. for the Plaintiii^ and Coplep Seijt. 
for the Defendant J and in Micha€lma$ t&cm, 1816, by 
Lens Serjt. for the Plaintiff, and Best Serjt. for the De- 
fendant. 


iai7- 
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Argum<mts for the Plaintiff. The first question is, 
whether the power of sale in the settlement oi Ncfoemher 
in 1788 , contains any condition which can affect the pur- 
chaser. The words, ‘‘ so as that the money to arise from 
the sale thereof, be laid out and invested in the purchase 
of other iand^ &c.'* might afford grounds for contending, 
on the authority of Doe dem, Willis v. Martin {a% that, 
unless there were lands previously purchased and settled 
tOfthe same uses, the trustees could not sell. That case, 
however, was a case of fraud; nevertheless, it is not 
denied that Lord Kenton relied on the words making 
the power of sale conditional. But there is this ma- 
terial distinction between that case and the present, that 
in the former, there was no clause declaring that the 
receipts of the trustees should discharge the purchaser. 
Lord Chancdlor Bacon, in his argument in Sir John 
Stanhopd% case (i) upon the effect of the w'ords ita quod 
in a power of revocation and new appointment, thought 
it necessary to press very strongly the apparent intent 
of the parties in that particular case. On the intention 
of the parties here, there can be no doubt. There is not 
any thing to fix the time when the purchase shall be 
made; on the contrary, the receipt of the trustees is to 
discharge the purchaser, and the purchase money is to be 
laid out in the funds until a purchase offers ; the parties 
thus contemplating an interval. That the words ita qmd 
bind the trustees is clear, but as to the purchaser, it is 
expressed that their receipt shall discharge him, and fur- 
ther, that he shall not be bound to see to the application 
of the money, the condition, therefore, as to him, can 
have no operation, No case can be cited where there 
is a clause discharging the purchaser from seeing to the 
application of the purchase money in which he is bound 
by the preceding condition. 

(ff) 4 T. R, 39, (/y) Bac. Law Tracts, 233. 


The 
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The next question is, whether the power of sale is 
destroyed by the recovery. All the books agree, that a 
power is nothing more than a modification of a use. 
The settlor, instead of declaring the uses himself, directs 
that another person shall have 'a power of declaring to 
what uses the estate, shall be, and wheu^ the power is 
executed, it is the same thing as if the donor of the 
power had himself declared the uses, Goodhill v. 
ham,(a) In Wright v. Waheford{h\ the Lord Chian-* 
cellor says, that the execution of a power is a limitation 
of a use; and that, upon the execution of the power, the 
estate or interest created arises as if it had been ex- 
pressed in the original settlement. This power was 
manifestly to be executed in the life-time of Mr. and 
Mrs. BouveriCi or the survivor of them, their consent or 
that of the survivor being made requisite, and, when 
executed, has the same operation as if the use had been 
declared at the time of the execution of the settlement. 
The question then is, where is the use to come in. It is 
a use antecedent to the estate tail ; for, if it take effect at 
all, it must take effect before the estate tail comes into 
possession. It is not, therefore, a conditional limitation 
which can affect an estate tail already in possession, but 
it is one which must take effect, if at all, before the estate 
tail exists. A recovery, though it destroys all remain- 
ders and contingent interests incident to or expectant 
on the estate tail, yet clearly does not affect any estate 
or interest antecedent to the estate tail. Consequently, 
the use arising on the execution of this power is not 
affected by the recovery. Page v. Hayward (r) is not 
applicable to this case ; it merely decided, that, where 
there is an estate tail with a limitation over on the hap-* 
pening of a certain event, such limitation is barred by a 


1817. 

HAIXIPAX. 


{a) I Bos, ^ Pull, {h) t; 457. (r) % Salk, 570. 

recovery 
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recovery suffered before the happening of the event. In 
Pt>iUen V. Read^ (a), Lord Hardwicke certainly states the 
effect of a recovery in very general terms, but his mean- 
ing is clear. He «ays, ‘‘ the general notion of common 
recoveries is, that it bars estates tail, remainders over, 
and extinguish^es all conditions and , powers, and all in- 
cidents annexed to an estate tail;” but he evidently 
means all such conditions and powers as are to defeat 
the estate tail, when the estate tail has taken effect. In 
Pl€dga7'd Lake {h)y being tenant for life with re- 
mainder to Z?. in tail, B, leased for a term of years, to 
commence from the decease of A. A. and B. afterwards 
suffered a recovery, and it was lield that tlie term of 
jTars was not destroyed by the recovery. In this case 
the power remains notwithstanding the recovery. But 
supposing it te be considered, that the power is destroyed 
by the recovery so far as it relates to the estate tail, yet 
clearly it is not destroyed so far as relates to any estate 
preceding the estate tail. The distinction has boon 
often admitted* between powers under the statutes of uses 
and conditions at common law, that the former may be de- 
stroyed in part or apportioned, though the latter cannot. 
A lease lor years by one who has a power of revocation 
does not suspend the power, but lie may revoke for the 
reversion, Bullock v. Thome* (c) And if one having a 
power, lease for years, and levy a fine to confirm the lease, 
the power is not gone but is suspended for the term. So, in 
this case, the power is at all events good as to the previous 
life estate, and the term of 500 years* The reason why 
a recovery is said to destroy a power is, that it displaces 
the estate, but here it does not displace the estate tail. 
*lhe donees of the power are not parties to the recovery. 
But, supposing Mr. Bouverie to have been the donee of 
the power, he has done all that every donee of a power. 


(a) 2 587. (Z) Cro. Eiiz^ Moore, 615. 

who 
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who wishes to preserve his power, does in like cases. 1817 . 
Mr. Bowverie conveyed for the joint lives of himself and 
the tenant to the praecipe only, leaving a reversion in ^ 
himself, according to the general practice, and, as was RAU^pax. 
expressly done in a marriage settlement in the family of 
Lord Hardwickc^ settled by Mr. Booth for the purpose 
of preserving all the powers ; the same practice is re- 
commended in the note to Co. Litt. {a) ; and it will be at- 
tended with very great inconvenience, if this theory, wjiich 
has been generally adopted by conveyancers, is not to be 
supported. This power to Mr. Boiiverie is certainly 
a])pendant, so far as it affects his own estate ; but it is in 
gross as it aflects, and is to take effect out of^ the estate 
of others. The doctrine on this point is very fully stated 
in Edxmrds v. Slater (Z>). The donee of a power in gross 
cannot destroy it by an innocent conveyaiice, because it 
])asses nothing but that which he had ; but, if tenant for 
life convey by feoffment, fine, or recovery, those convey- 
ances will work an estate by wrong, and create and pass 
an entire new fee. Jn King v. Melting laoxd Hale 
says, Here the recovery does not only bar the estate, 
but all powers annexed to it; for the recompence in 
value is of such strong consideration, that it serves as 
well for rents, possibilities, &c. going out of and depend- 
ing upon the land, as for the land itself. So tines and 
feoffments do ransack the whole estate, and pass or ex- 
tinguish, &c. all rights, conditions, powers, &c. belonging 
to the land, as well as the land itself.” Thus far it is 
admitted, that a recovery by donee of a power in gross 
bars the power, but an innocent conveyance does not. 

Here Mr. Bomerie conveyed by lease and release to the 
tenant to the preecipe^ and did not concur in the re-* 
covery, so that the power is not affected. In 

^ d) 203 note 94. {d) Hard* AiOk («') Vtnt*% 7 iS^ 

case 
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iBl?. case (a) it is said, that a power may be extinguished by 
^ a release from the donee to him who hath an estate of 

freehold in the land; but, in this case, the releasee ^as 
Halukax. only tenant under the lease for a year, and had no free- 
hold 'or estate, over which the power was to operate. In 
Parhom v. Freeman {b) it is said, ‘Mf a conveyance or 
recovery be for a particular purpose, it shall revoke no 
further than to answer that purpose.” 

A§ to the question, whether the power has been 
destroyed by the indentures of lease and release of Z)e- 
181 !, much of the preceding argument applies. 
The intent is most clear. They recite the former deeds, 
and the intent of the parties to confirm and corroborate 
the estates h)r life to Mr. and Mrs. Bouvcrk\ and the 
term for 500 years. They are indeed in of the old uses. 
If one seised of<in estate ex imrte materna^ convey by fine 
or recovery, and limit the estate to himself for life, 
with remainder to strangers in tail, with remainder to 
his own right heirs, and the issue in tail fail, the heir of 
the settlor ex iiarte maiernci will inherit. This shews 
that by the more operation of the assurance nothing 
is changed or destroyed. Abbot v. Burton (c), Co, 
Liu, 12. b. It being clearly the intention of the parties 
to preserve all jwwers, and the conveyance being by 
lease and release, which does not destroy any but ap- 
pendant powers, this is not a case in which the recovery 
can be held to destroy the powers. 

Arguments for the Defendant. This power fe either 
a conditional power, and therefore the title such as a 
purchaser is not bound to accept; or, if not, it was 
barred by the rccovci 7 . Postponing the question, whe* 
ther the power was conditional, the use created by the 

(a) 1 Rep, no, 3 Atk, j 41 ^ {i) % Salk, $^ 0 , 

powTr 
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power may be considered a contingent shifting use, or a IB 17 . 
conditional limitation ; on the execution of the power, the ^ 
ne^ uses take effect in the place of the former uses. A R®™ 
shifting use, or a conditional limitation, is nothing more HXlufaxJ 
than the substitution of new uses, and the new uses, the 
creation of which were in this case authorised, might have 
taken effect in the same manner as the uses which might 
arise on a limitation to A. in tail until B. return from 
Homey and then to C.; or to J. in tail so long as ascer- 
tain tree should stand, and then to C. The power is, 
therefore, gone. Benson v. Hodson (a) supports* much 
stronger doctrine than is contended for here. Lord 
Hale there mentions a case in which a man made a gift 
in tail, determinable upon his non-payment of a thou- 
sand pounds, with remainders over ; the tenant in tail, 
before the day of payment, suffered a recDvery, and did 
not pay the money ; yet, because he was tenant in tail 
when he -suffered the recovery, by that he luid barred 
all. Wherever there is a collateral condition, by which 
the estate tail may be defeated, it may be barred by a 
recovery. Poge v. Hayward, [h) But, it has been said, 
that, in this case, the power must be considered with 
reference to the contents of the deed creating it; by 
which it appears that the power must necessarily be 
exercised, if at all, before the estate tail could come into 
possession. This is too refined a mode of considering 
it. It here displaces entirely the old estates, and sub- 
stitutes new uses ; and that is the true definition of a 
shifting use, and being such, it is barred by the recovery. 

In Page v. Haywardy there was a condition annexed to 
the estate tail, that, if the tenant in tail married any 
other person than a ScarUy the estate should go to J. 
and it was held, that she might destroy this canditioii 

(a) I Mad, iii. 57o* 

annexed 
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annexed to the estate by suffering a recovery before she 
married. This is a power connected with, annexed to, 
and incidental to this estate, not only to the life estate, 
but to the estate^ tail also; and therefore destroyed. 
Those cases are confirmed by Lord Hardwicke in Fidlen 
V. Ready (a ) ; and his judgment in that case applies very 
strongly here. And in Nicolls v. SheJJield (^), a shifting 
use was held not to be too remote, expressly on the 
ground of its being barrable by recovery. The sole 
question here is on the effect and operation of this 
recovery, without regard to the intention of the parties ; 
neither is it material that the parties have created an- 
other power, which may answer the same purpose. It 
has been said, that this power can be afiected only so 
far as it is appendant, and not so far as it is in gross. 
Thai may be <rue as to innocent conveyances, but this 
being by common recovery, the whole power is swept 
away and destroyed, and that by the nature of the 
assurance. The intention may operate as to innocent 
conveyances, but as to a recovery, the strict rules of 
law operate, and the intention cannot be referred to. 
Here, therefore, the power cannot be apportioned, but 
is wholly gone. Besides, the conveyance by lease and 
release destroys this power. What has been said with 
regard to Mr. Boiwcric having a reversion left in him, 
and the power being saved by this device, that may be 
true of some powers, but not of a power of sale and 
exchange. If a conveyance of his whole estate would 
have vacated the power, a conveyance of a part must 
affect it. There is no reservation of the power out of 
the estate of the freehold created by him. After the 
alienation of the greater part of his estate, how can he 
execute a povrer affecting the whole? Then there is a 


{a) %Atk.s^1- {b) %Bro,aC.2is- 


clause 
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clause for defeasance on non-payment of 1 00,000/,, and 
it is said that the party is, therefore, in of his old use; 
that position is very doubtful, and no authority has been 
cited in support of it. The estate unay be the same 
estate; but it by no means follows that it brings 
back with it all the old uses after they have been 
once extinct. 

The next point is as to the eftect of the settlement of 
1811. If the power be not destroyed by the rocov,ery, 
it is released by this settlement A power may indeed 
be given to a person without any estate, but, here, a 
legal estate having been given to the trustees, who are 
to execute the power, and they having released their 
legal estate, they have released that wherewith they 
were to execute the power. By this settlement, they con- 
vey all the estates (subject to the forinea uses, estates, 
and powers,) to certain uses thereby limited. As to 
this exception, the effect would have been similar had 
it not been inserted ; the parties could not afl’cet the 
prior estates, and the insertion of it cannot iulluence 
the decision of the question now under consideration, 
'^rhe intention of tlic parties in this respect was clear to 
destroy the old power, and create a new one. All tlie 
estate being in the parties, they had full power of doing 
so, if they intended to do it. Why, then, is their iii- 
lention not carried into clFect? They never could intend 
the old powers of sale and exchange to remain in force; 
for, in the new deed, they give new powers of sale and ex- 
change. This must be decisive ; for no reason can be 
given for the creation of new powers, if the old ones 
subsisted. It surely cannot be contended, that the whole 
of this new power is to be struck out of the deed. It is 
also to be observed, that the old power is given to the 
heirs of the surviving trustee; the new power to the exe- 
cutors or administrators of the surviving trustee. The 

operation 
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operation of the deed of 1811 was to release this 
power. 

Repl 3 \ This .power cannot be said to be connected 
with the estate tail ; it affects the whole estate certainly, 
but it is antecedent to and wholly unconnected with the 
estate tail. the estate created by the execution of this 
power is clearly a shifting use; but it does not follow' 
that it is therefore destroyed by a recovery. A recovery 
affects such shifting uses only as are dependent or sub- 
sequent to the estate tail ; but this is antecedent to it, and 
therefore not affected. h\ Nicolls Sheffield, the judg- 
ment of the Master of the Rolls was given with refer- 
ence to such shifting uses as would arise after the estate 
tail. In Page and Haijward^ the Court held that the 
estate tail topk effect immediately, and, therefore, the 
condition was dependent on the estate tail. Here, the 
estate tail has not yet taken effect. The doctrine laid 
down in Pullen v. Ready is admitted ; that is, that all 
conditions and powers affecting the estate tail, and all 
incidents to it, are destroyed. But this power is not 
incidental ; so far from it, that, if exercised, it will de- 
stroy the estate tail. Bcnsoii v. Benson does not go fur- 
ther than the other cases. This power, if exercised at 
all, must be exercised before the estate tail is to arise ; 
and this circumstance is very material. As to the effect 
of the settlement of 3 811, it is argued, that because the 
trustees conveyed the lands, their power is gone ; but it is 
to be observed, that they conveyed conditionally only, re- 
serving the powder. The utmost consequence that could 
ensue would be, to render the powder collateral, or in 
gross, ' As to the intention to destroy the power, if the 
intent be taken into consideration, it must be taken as it 
is expressed, and the intent is declared not to destroy 
it. The parties have been righ tly jid vised. and the 

powers 
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powers preserved. The creation of a new power, which 
is to operate by the act of different persons, affords no 
fir^ument that the parties meant to destroy the former 
powers. 

Cur. adv. mlt. {a) 


1817 . 

Roper 


fj. 

HALtIFAX. 


Gibbs C. J. now delivered the judgment of the Court. 
(After stating the facts of the case, and observing that 
the powers and trusts created by the deed of 1 788 were 
excepted out of the recovery deed of 181 1.) This* is a 
reference to the Court, not generally, but on certain 
points only. 

On the first point, we are of opinion that a convey- 
ance to a purcliaser under the power of sale in the deed 
of 1788, would not be affected by the event stated in 
the question. It is stipulated that the receipt of the 
trustees shall be sufficient, and no subsequent recovery 
can affect it. This case is very distinguishable from 
Doe dem. Willis v. Marlin. The question there was, 
whether money had been bond Jide paid to the trustees. 
The money had been put into the hands of an infant 
in his cradle, and after some ceremony having been 
gone through with a pen, it was taken out of his hands 
and paid over to the tenant for life. In this case, we 
are of opinion that the receipt of the trustees is suffi- 
cient. The next question is, whether the power was 
destroyed by the recovery of 1 8 1 1 . It is a naked power 
in the trustees, to be exercised with the consent of Mr. 
and Mrs. Bouverie^ or the survivor. It is said by the 
Defendant that this power was destroyed by the reco- 
very. This proposition, so contrary to justice and to 
the intent of the settlors, it is incumbent on those who 
contend for it, to establish by principle or authority, 

(a) Note. In the case as it clause was not mentioned, but it 
stood in the briefs, the ioo,coo/. was in the paper book. 
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and they have done neither. This is a power antece<- 
dent to the estate tail, which, if ever it be exercised, 
must act on the land antecedent to the estate tail, and 
before the estate tail can take place. This power re- 
mains undisturbed by the recovery. 

It is said, that if not destroyed .by the recovery it 
was destroyed by the subsequent deed, in which the 
trustees were granting parties. We have much doubt 
whether it could be destroyed by the trustees joining, 
being a mere naked power; but it is clear that they did 
not destroy il. The deed only operates on so much of 
the estate as follows, and is dependent on the estate 
tail ; all that is precedent to the estate tail is, by the 
very terms of the deed, left untouched, and therefore 
is not destroyed. 

The next q^jestion is, whether a good title can be 
made by Mr. and Mrs. Bmiyaie under the deeds of 
1788 and 1811, or either of them. It is not necessary 
to say any thing on the deed of 1811, because we are of 
opinion that a good title may be made under the deed 
of 1788 by the trustees. Supposing these to be the 
questions on which the fate of the cause depends, (and I 
do not mean to say that there were any others,) we are 
of opinion that the Plaintiff is entitled to recover. We 
say that this is the opinion of the Court, because we 
understood that my Brother Dallas^ w'ho was unfortu- 
nately prevented by sickness from coming here, was of 
the same opinion with us. 


Judgment for the Plaintiff. 
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A, as administrator of /?., the lessee 
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paid no rent. The premises proved 
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A sheriff's officer, in execution of 
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entrance by the outer door of the 
house, and followed the Defendant 
to his bed-room, who locked him- 
self therein, and refused to open 
the door, though informed by the 
officer of his business. The officer 
then waited in the garden at the 
back of the house all night, and in 
the morning touched the Defend- 
ant through a broken pane of glass, 
requiring him to surrender, and 
then capered the room in which | 
the Defendant was, through the 
window, which the officer, in en- 
tering, further broke, and arrested 
the Defendant: Held, that the 
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for the non-production of inden- 
tures according to their order, on 
his sU^earing that he could not com- 
ply with the order, not having the 
indentures in his possession ; that 
he had never destroyed them ; and 
that he had made diligent search 
for them, and repeatedly enquired 
for them, but could find no trace 
of them. Cooke v. TanmelL 

Pa^e 131 I 

ATTORNEY. I 

And see Award, 2. Practice, 4. i 
21. Warrant of Attorney. | 

An attorney had sent the money 
regularly for his certificates for 
three years by his clerk, who mis- 
applied the money, and failed to 
purchase them. The Court, upon 
application for his rc-admission as 
an attorney, granted a rule abso- 
lute, in the first instance, con- 1 
ditioned for the production of the 
Attorney-Generars consent. In re 
James Winter, 129 

AUCTION. 

Sec Auctioneer. Pleading^, 2. 

AUCTIONEER. 

A purchaser of an estate by public 
auction, deposited a sum with the 
auctioneer as part of the purchase 
money, until the vendor made out 
a good title, according to the con- 
ditions of sale. No good title was 
made out ; but the treaty was kept 
open with the auctioneer for four 
years from the time of the sale, and 
no demand had been made on him 


for the re-payment of the deposit : 
Held, that, in such case, the auc- 
tioneer is not liable to the pur- 
chaser for interest on the depoait 
money. Lee and Another v. Munn. 

Page 45 

AVERMENT. 

See Pleading, 6. 15, 16. 

AVOWRY. 

See Distress, 1. Pleading, 5. 
AWARD. 

And see Insolvent Debtor. Prac- 
tice, 33. 

1 . Aftej^ issue joined, and notice of 

trial given, a cause was referred. 
It appeared doubtful, on affidavits, 
whether the award was made pre- 
vious or subsequent to a revocation 
of the submission. The Court re- 
fused to stay proceedings, but left 
the Defendant to plead the award. 
Loives V. Kermode, 146 

2. If, upon a reference of actions in 
this Court, and award of a sum to 
be paid by each party, the party 
entitled to the larger sum sues in 
the Court of K. B., in order to 
make the Defendant's set-off sub- 
ject to the lien of his attorney fop* 
his costs, this Court wiJl*not in- 
terfere to enforce the set-off, nor 
will they order the award to be 
delivered up. Symonds v. Mills, 

526 

The arbitrator, to whom an action 
on the case for a fraudulent repre- 
sentation of the circumstances of 
A, was referred, found that the 
3 M 3 Defend- 
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Defendant, knowing the object of* 
the Plaintiffs* enquiries, had omit- 
ted to state the material facts of 
the existence of debts due hy^A. 
to him, and of his holding 
warrant of attorney, and that there- 
fore he did not give a fairti’epre- 
scntation of what he knew con- 
cerning A.'s credit ; and that the 
Defendant, although he did not 
mean to hold out any induce- 
ment to the Plaintiffs to trust A.y 
thereby misled the Plaintiffs, and 
created in them a false confidence 
in the circumstances of A. The 
arbitrator acquitted the Defendant 
of all collusion with A,, and of all 
fraud at the time of making the 
representation, but feeling himself 
compelled by adjudged cases, which 
he mentioned, to decide that the 
knowledge of the falsehood of the 
thing asserted was’ in itself fraud 
and deceit, he awarded in favour 
of the Plaintiffs. The Court set 
aside the award, on the ground 
that the arbitrator had, on the face 
of it, acquitted the Defendant of 
fraud and deceit. Ames and Others 
V, Mihinrd, b*37 

, By the terras of a reference to ar- 
bitration, the tw^o arbitrators were 
to appoint an umpire before enter- 
ing into consideration of the matters 
in difference, and to make tlieir 
award before a certain day, or such 
time as they or any two of them 
should appoint. The arbitrators, 
before appointing an umpire, en- 
larged the time, and afterwards 
held a meeting, at which the parties 
attended : Held, that the parties, 


being aware of these facts, and 
having afterwards attended, could 
not now make any objection on 
the ground of the enlargement of 
the time, having been made before 
the appointment of the umpire. In 
the Matter of Hick and Others. 

Page 694 

5. Notice was given to one of the 

parties to attend at a meeting, for 
the purpose of taking instructions 
for an award, and at that meeting 
that party did not attend ; but the 
other party attended, and was ex- 
amined privately. On the evi- 
dence which he then gave, the 
amount he was to pay was de- 
creased by the arbitrators : Held, 
that this private examination of the 
party in his own favour was in- 
correct, and that the award must 
therefore be set aside. ih. 

6. An action of ejectment was refer- 
red to arbitration, and the refer- 
ence, wliich was confined to that 
action, stated, that if the arbitrator 
should aw^ard that the Plaintifi* had 
any cause of action, Ite should have 
costs, as in a court of law'. The 
arbitrator, by his award, directed 
the Defendant to deliver up the 
premises, and pay the costs of the 
action, and a sum of money to the 
Plaintiff for tlie loss of rent during 
the time the Defendant held pos- 
session. He also directed the 
paities to execute general mutual 
releases. On a motion for an at- 
tachment against the Defendant 
for the sum awarded to the Plain- 
tiff, held, that the award was in 
that respect good, although the 

arbitrator 
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arbitrator did not find in terms 
that the Plaintiff had any cause of 
action ; and also, that if the award 
were bad as to the direction of 
mutual releases, that would not 
vitiate the whole award. I>oe dent, 
Williams v. RichaMson, Page 697 


B 

BAIL. 

Pleading, 6. Pkactjce, ‘2.4*. 
7. 9. 16. 29. 

BANKRUPTCY. 

And see Evidence, 5. Lien, 4. 
Mutual Credit. Ne exeat reg- 
no, Writ of. Pleading, 4. 17. 1 
Practice, 23. Specific Appro- 
priation. Stoppage in Tran- 
situ. Trespass, 2. Venue. 

I. Goods were sent from J. G. in 
London to A/, at Sunderland^ ac- 
companied with a letter expressing 
a hope that some of the articles 
would be approvea of, and desiring 
to have those articles which were 
not approved of returned as speed- 
ily as possible. The letter con- 
tained an invoice, headed,* “ Mr. 
M. bought of J. G.,” wherein the 
prices of the articles were set down, 
but not carried out. On the even- 
ing of ihe day of the arrival of this 
letter and tliesc goods at Sunder’- 
land, the effects of M. were seized 
under ; and on the follow- 

ing morning his shop was shut by 
the sheriff, and never re-opened. 


In an action of trover . for these 
goods, brought by J. G. against 
the assignees of M., who had been 
made bankrupt; Held, that the 
goods did not pass to the assignees 
under the stat. 21 Jac, 1. 6’. 19. 
jp. i 1 . Gibson v. and Another, 

Assignees of Markham a -Bankrupt, 
Page 76 

2. The acceptor of a bill of exchange, 
whicli is drawn and accepted after 
the issuing* of a commission of 
bankrupt, but before the commis- 
sion is opened or appears in the 
Gazette, is not protected by tlio 
stat. 1 James 1., although he has 
not any knowledge of the bank- 
ruptcy or of the issuing of the com- 
mission, and pays the bill to u 
bond Jidc holder; for the statutes 
46 G. 3. and 49 G. 3. declare the 
issuing of the commission to be 

j sufficient m»tice of a prior act of 

I bankruptcy. Brooks, Assignee of 

I Carbutt, V. Sovserhy and Another, 

165 

3. A prior commission of bankrupt, 
which has never been acted upon 
or superseded, not being in legal 
operation, does not invalidate a 
subsequent commission. Where 
such prior commission was pro- 
duced for the purpose of prowg 
notice of an act of b&nkruptcy : 
Held, that it was not necessary to 
shew that nothing had been done 
under it ; it is for the party raising 
the objection to prove Uie prior 
commission to be in legal operation. 
Warner and Another, Assignees of 
PcUovoe a Bankrupt, v. Barber* 

176 

4. A, 


3 M 4 
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4. and were partners. A, com- 
mitted an act of bankruptcy, and 
afterwards, but before the bank- 
ruptcy of B.f the sheriff seized 
goods which had belonged to A. 
and B.f under an execution against 
them : Held, that the assignees of 
A. and B,, under a joint commis- 
sion, could not, suing as such, re- 
cover A,*s share 'of the property 
therein. Hogg and Another ^ As- 
signees of Dixon and Heckinann^ 
BanhruptSi v. Bridges and Another. 

Page 200 

'5. The Plaintiff, a lessee, assigned 
his term to the Defendant, who 
thereupon gave to the Plaintiff a 
bond to indemnify him against the 
rent and covenants in the lease. 
The bond was forfeited ; the De- 
fendant afterwards became bank- 
rupt, and the assignee accepted 
the lease ; Held, that the Plaintiff 
could recover on the bond, as he 
had not actually made any pay- 
ment before the bankruptcy, and 
was therefore unable to prove 
under the commission ; and as the 
Court considered the stat. 49 0. 3. 
c. 121. s. 19. not to apply to col- 
lateral securities, or to an assignee, 
but to be qonhned to the case of a 

* lessee. . Young v. Taylor. 315 

6. A lease of an under-tenant, by the 

assignees of a bankrupt, does not 
amount to an acceptance by them 
of the original lease. Hill v. 
Dohie, 325 

7. If a sheriff legally take goods in 
execution, the proprietor whereof 
afterwards becomes a bankrupt, 
and the sheriff sells at one time, 


after the bankruptcy, enough to 
satisfy both that execution and also 
another execution, which, being 
delivered to him after the bank- 
ruptcy, is void, the bankrupt’s as- 
signees may recover in trover for 
such of the goods as were sold 
after the sheriff had raised money 
enough to satisfy the first exe- 
cution. Stead and Others^ As- 
signees of Moorhouse v. Gascoigne. 

Page 527 

8. To assumpsit for money paid, the 
Defendant pleaded his bankruptcy 
and certificate, and that the Plain- 
tiff, before the issuing of the com- 
mission, was surety for the De- 
fendant’s debt, and that the money 
paid was paid by the Plaintift' as 
his surety, after the issuing of the 
commission, and before a final 
dividend. Replication, that the 
Plaintiff, before issuing the com- 
mission, was surety to J. for the 
Defendant, that the Defendant 
should perform articles of agree- 
ment, by which an annual rent was 
to be paid by the Defendant ; that 
after his bankruptcy, rent became 
due by the Defendant, and that the 
money was paid by the Plaintiff as 
the Defendant’s surety, by reason 
of the Defendant’s non-payment, 
and for the costs of an action by 
J. against the Plaintiff as surety ; 
Held, on demurrer, that the Plain- 
tiff’ was not surety for, ii^r liable to 
a debt due at the time of issuing 
the commission ; that he was there- 
fore, not within the eighth section 
of the 4*9 G. 3. c. 1 21. M^Dougal 
V. Patou. 584 

9. A 
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9. A bill of exchange, drawn by A. 
for 98/. 11 5., was dishonoured, and 
duly protested. A* afterwards be- 
came bankrupt, and the interest on 
the bill amounted to 1/. 17 j- at the 
time of the issuing of the commis- 
sion : Held, that this*intercst could 
not be added to the principal so as 
to form a good and sufficient pe- 
titioning creditor’s debt on which 
to found the commission of bank- 
rupt against A. In the Matter of 
Siimbrook liurgess. Page 660 

10. Two partners in trade left their 
shop, stating their purpose to be 
to get some bills discounted, or to 
get some means to satisfy demands ; 
and told ilicir shopir.an, any 
creditor called, to inakc some ex- 
cuse. On the next day the shop- 
nv; iviihout further authority, de- 

tiieni, although at home, to a 
creditor, vvlio bad railed on the 
preceding day, when thiy were 
also denied. No evidence of an}' 
attempt to get bills discounted was 
oifered : Held, that tin? jury had 
rightly considered their intention 
in leaving the shop to be to delay 
creditors. Deffie v. Desanges and 
Another, 671 

1 1 . Where a party was described in 
a commission of bankrupt as a 
dealer in a particular trade, and 
the evidence of dealing was in a 
dillerent trade, the Court allowed 
a new trial on the ground of sur- 
prize. Hale V. Small and Others, 

730 

12. Held, that a payment of a debt 
to a bankrupt after the issuing of 
the commission, though made with- 


out actual knowledge of the com- 
mission, is not protected under the 
stat. 1 James 1. c. 15. s, IL, the 
issuing of the commission being 
considered of itself notice to all 
the world of a prior act of bank- 
ruptcy. Brooks i Assignee of Car^ 
butt a Bankrupt^ v. SoweHy and 
Another, Hnge 783 

• 

BARON AND FEME. 

And see Fines ani> Reooveribs. 
Practice of Passing, 27. Mar- 
riage. Practice, 30. 

Where, on the separation of husband 
and wife, the husband by deed 
absolutely transfers to trustees for 
the wife certain personal property, 
no longer to be liable to his inter- 
ference; in an action against the 
husband for a debt subsequently 
contracted by the wife, the De- 
fendant must shew that the trustees 
gave effect to the deed by taking 
possession. Burrett v. Booty, 343 

BARRATRY. 

Sec Insurance, 2. 

BASTARDY BOND. 

See Pleading, 20. 

BILL OF EXCHANGE. 

And see Bankruptcy, 2. 9. Mu- 
tual Credit. Partnership, L 
Pleading, 17. 

1. Trover will lie for bills of exchange 
indorsed to an agent of the Plain- 
tiffs or order their account^ and 
deposited with the Defendants by 

such 
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such agent, as a security for past 
and future advances by the De- 
fendants to him. Treuttel and 
Wurtz V. Barandon and Another, 
Page 100 

2. The Defendant drew a bill of ex- 

change on A, f which A, ao^iepted, 
payable to the order of B,t who 
indorsed it to the PlaintiflFs. On 
the dishonour oi^ the bill, the Plain- 
tiffs brought their action against 
the Defendant, the bill being then 
held b^ the Plaintiffs as agents of | 
B, A former bill had been drawn 
by the Defendant on C., which, at 
the time of its dishonour, was held 
by D., who took it up, and, having 
struck out his indorsement.^ sent it 
to E, to be forwarded to F., for 
the purpose of receiving the amount 
from the Defendant. F, indorsed 
it, being then overdue to B,, for a 
valuable consideration. B, ..de- 
manded payment from the Defend- 
ant, who drew the bill in question, 
as a substitution for the former 
bill, and delivered it to B. Before 
this latter bill became due, D. 
gave the Defendant notice not to 
pay it : Held, that this latter bill 
was the property of D., and that 
the Plaintiffs were not entitled to 
recover fne amount of it from the 
Defendant. Lee and Another v. 
Zagury, 114 

3. An instrument was drawn, payable 
to the drawer or his order at a par- 
ticular place, without being ad- 
dressed to any person by name, 
and was afterwards accepted by 
the person residing at the place 
where it was made payable ; Held, 
that the acceptor was liable in an ; 


action upon such instrument as a 
bill of exchange. Gray v. MUner> 
Page 739 

BOND. 

See Pleading, 1. Warrant of 
Attorney, 3. Stamp. 

BREWERS. 

i See Deed. 

BRIDGE. 

See Covenant, 5. 

BROKER. 

See Damages. Lien, 1. 4. 


c 

CAPTURE. 

See Insurance, 1. Prize. 

CARRIER. 

And see Warehouseman. 

In an action of assumpsit against a 
carrier, evidence to prove negli- 
gence is admissible, and a gross 
neglect will defeat the usual notice 
given by carriers for the purpose 
of limiting their responsibility. 
Smith v. Horne and Others, 144 

CERTIFICATE. 

See Bankruptcy, 8. 

CHURCHWARDEN. 

And see Money had and received. 

A farmer furnished the produce of 
his land to the poor of the parish 
of which he yras churchwarden, at 
a fair market-price : Held, that he 
was liable to penalties, under the 

stat. 
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stat. 55 G, 3. c, 137. s» 6. Pope v. 
Backhouse. Page 239 

CLERK OF THE PEACE. 1 
See Covenant, 5. 

COMMISSION. 

See Prize, 

COMMISSION OF BANKRUPT. 
See Bankruptcy, 2, 3, 4, 5. 8, 9. 
11 , 12 . 

COMMISSIONERS. 

Sec Sewers. 

CONSIDERATION. 

.SVc Annuity. Assumpsit. Frau- 
dulent Assignment. Guaran- I 
tee. Infant. Money had and 
RECEIVED, 3. 

CONTEMPT. 

See Insolvent Debtor. 

CONTRACT. 

See Auctioneer. Pleading, 2. 
Vendor and Vendee. 

CONVEYANCE. 

Sec Crown Grant. 

COSTS. 

And see Award, 5. Insolvent 
Debtor. Practice, 4. 18. 28. 
31. 34, 35. 

J. Assumpsit on a promissory note 
drawn by A., testator of Defend- 
ant, payable to Plaintiff B. Pleas, 

- non assumpsit f Statute of Limit’- 
ations, and plene admmistravit. 
The two first issues were found for 
the Plaintiffs ; the last for the De- 
fendants. The protlionotary gave 


the Plaintifts costs on the whole 
and the posteh; to the D^endants 
he gave costs on the third plea 
only. On a motion that the pro- 
thonotary review his taxation, held, 
that the Defendant having esta- 
blighed an absolute bar, was entitled 
to the^o^e^ and the general costs ; 
and that the prothonotary must re- 
view his taxation. Ragg and Wife^ 
Executrixi v. Wells and Wife, JEJxc- 
cutrix. • Page 129 

2. Trespass against two Defendants ; 
one suffered judgment by default, 
and a writ of enquiry was cxecuteiV 
against him. The Plaintiff entered 
a noUe prosequi as to the other, 
who, after a lapse of two years, was 
held to be entitled to costs, under 
the statute 8 Eliz. c. 2. s. 2. Jack^ 
son V, Ladu Chambers and Ames. 

643 

COVENANT. 

And see Lien, 2. Pleading, 8. 10. 
18.21. 

1. A term for years was limited to 
A.y the Plaintiff's testator, for se- 
curing a sum of money, and the 
Defendant, in the mortgage-deed, 
covenanted with A., his executors, 
administrators, and*assigns, to^iay 
the money at a certain* day ; after 
that day, .4. died, having bequeathed 
to the Plaintiff the sum so secured, 
and appointed the Plaintiff and an- 
other his executors. The co-exe- 
cutor assented to the bequest. Ip 
an action on the covenant, brought 
by the Plaintiff in his own right : 
Held, that he was not entitled to 
sue as assignee ; first, because the 
covenant 
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covenant was merely personal ; and, 
secondly, because the breach oc- 
curred in the testator s lifetime. 
Canham v. Riist* 227 

2. If the interest of covenantees be 
several, they may maintain several 
actions, although the langu^e of 
the covenant be that of a joint co- 
venant. Jawesv* Emery and Cladde. 

245 

3. Interest allovvred on the affirmance 

of a judgment, in -an action for 
breach of covenant for non-pay- 
ment of purchase-money, on the 
whole sum recovered below, and 
from the date of the judgment be- 
low, notwithstanding an express 
agreement between the parties, that 
part only of the sum recovered 
should bear interest. 2 ?;. 

4. The assignor of a term covenanted 
that he had not at any time done 
any act whereby the premises as- 
signed could be encumbered ; and 
that, notwithstanding any such act, 
the lease was a good and subsisting 
lease, and that the Defendant, at 
the time of executing the assign- 
ment, had in himself good right to 
assign the premises in manner afore- 
said: Held, that the covenant that 
the assignor had good right to 

^assign, was«qualified and restrained 
to his 'own acts only. Foord v. 
Wilson. 543 

5. An act of parliament empowered 
justices in quarter sessions assem- 
bled, or at any adjournment of the 
same, to build, or order to be 
built, a bridge, and enacted that 
they might contract for the build- 
ing of the same; and that every 
contractor for such work should 


give sufficient security for the due 
performance of his contract to the 
clerk of the peace; and that the 
said justices at any general quarter 
session, or adjournment of the same, 
might appoint such of the jus- 
tices as they should think fit to su- 
perintend the building, &c. The 
expenses were to be provided for 
out of the county rate ; and it was 
enacted that, in all actions or pro- 
ceedings at law, the said justices 
might sue or be sued in the name 
of the clerk of the peace ; and that 
no action should abate by the death 
of any such clerk, but that the 
clerk of the peace for the time 
being should always be deemed the 
plaintiff, &c., defendant, or re- 
spondent, in all such actions, &c, 
or proceedings at law respectively ; 
and it was provided tliat every 
such clerk of the peace should be 
reimbursed all damages, &c., and 
expenses which he should have 
paid, or be subject or liable to on 
account thereof, out of the money 
to be raised by virtue of the act. 
The Plaintiff covenanted with the 
Defendants, who were the superin- 
tending justices, and were de- 
scribed in the indenture as the 
major part of the justices assembled 
at the general quarter sessions, to 
build the bridge ; and the Defend- 
ants covenanted, that they, or the 
treasurer for the county, should 
pay him a certain sum by instal- 
ments. The Plaintiff having de- 
clared in covenant against the De- 
fendants for ^le non-payment of 
two instalme&: Held, that the 
Defendants were not liable ; and 

that 
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that the remedy given by the sta- 
tute was against the clerk of the 
peace. AUen v. fValdegrave. 

Page 566 

6. By charter-party between the ship- 
owner and freighters, the ship- 
owner covenanted to take on board 
six pipes of brandy at Havre, and 
therewith proceed to Terciera, and 
there take on board a complete 
cargo of fruit or other goods, as 
the freighters might think fit, and 
proceed to London or Bristol, as 
might be ordered by the freighters, 
and there make a right and true 
delivery of the fruit, &c. ; and the 
freighters covenanted to pay cer- 
tain freight for the fruit and the 
brandy, the freight of brandy, &c. 
to be taken out in fruit at Terciera, 
and guaranteed tlie ship a full cargo 
home : Held, that the covenant to 
take the brandy to Terciera was 
not a condition precedent, but a 
distinct and independent covenant. 
And, therefore, the owner, in an 
action of covenant on the charter- 
party against the freighters for not 
putting a full cargo of fruit on 
board at Terciera, having averred 
general performance, the declar- 
ation was held good on demurrer. 
Fothergill v. Walton and Aiiother. 

51G 

7. The assignee of an assignee of a 
lessee of a term for years may 
maintain an action upon a covenant 
for quiet enjoyment, entered into 
by the lessee with the first assignee 
and his assigns upon the assignment 
of the term to him. Lewis v. Camp* 
hell % 715 


CROWN GRANT, 

1. Held, that a reversion to the crown, 
expectant on the determination of 
•an estate tail, granted by the crown 
to a subject for services, was not 
barred by either of two private acts 
of parliament which had been 
passed for confirming a settlement 
of the estate made by the tenant 
in tail, which Settlement purported 
to bar such reversion; both of 
those acts containing .an express 
saving of the rights of the crown, 
but neither of them naming the 
crown in the body of the act; and^ 
the second act vesting part of the 
settled estate in trustees for sale, 
with directions to purchase other 
lands with the produce of such 
sale, to be settled, in lieu of the 
lands sold, to the same uses as ex- 
pressed in the former act. Milford 
* V. Elliott, 1 

It was also held, that the trustees 
could not pass a fee simple in the 
settled lands, which they had sold 
under the second act, in conformity 
to the powers therein given to 
them. ib, 

CHARTER-PARTY. 

Covenant, 6. Fi^piGHT. Lien^ 
2, 3. Pleading, 10. 


D 

DAMAGES. 

A* having a commission from B, to 
ship tobacco, employed C. as his 
broker, 
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broker, and directed him to bu 
Pori^JUco tobacco of the best quality 
C. bought tobacco and shipped i 
to B.f anS delivered his bought 
note to in which the tobadc< 
was described as Porto Rico tobacco 
only. B* finding the tobacco to 
be very bad, refused to accept it. 
and brought an action against A, 
and recovered : Held, that an 
action lay by Al against C., and 
that ^.'s acceptanci; of the bought- 
note wasr not a waiver of his di- 
rections as to quality, and that the 
proper measure of damages was. 
not the mere difference in price 
between the two kinds of tobaccO; 
but the amount of the damages 
and costs recovered in the ‘action 
by against A* Mainuoaring v, 
Brandon and Another, Page 202 [ 

DEBT. 

See Bankruptcy, 8. Pleading, I. 
DEED. 

And see Crown Grant. 

A condition in a deed of composition, 
that a publican shall continue to 
deal for twelve years with his cre- 
ditors in the articles of their re- 
spective trades, may be valid. Btit 
^it is qualified by the implied con- 
dition, that their articles shall be 
good and marketable. Contracts 
by which brewers bind publicans 
to deal with them are not to be 
favoured, as tending to prejudice 
the health of the subject. 7%orw- 
ton and Others v, Skerratt, 529 


DEPOSIT. 

See Auctioneer. Bill of Ex- 
change, 1. Mutual Credit. 
Pleading, 2. Practice, 23. 

DEPUTED MARINER. 

See Prize. 

DEVISE. 

1. A. devised lands to G. i/., the 
eldest son of J. H,, for life ; re- 
mainder to his issue ; remainder to 
5. //., the second son of J. H., for 
life ; remainder to his issue ; re- 
mainder to J, H.y the third son of' 
J, H., for life ; remainder to his 
issue ; with divers remainders over. 
J, H, was theATcoTz^son, and S, H* 
the third son of J, H,: Held,^ that 
S. H, became entitled on the death 
of G. H, without issue. Doe on 
the joint demise of Le Chevalier 
and his Wifcy and on his separate 
demise J v. Hutfmaite and Another, 

Page 306 

2. Real estate was devised to H, L, 
and her assigns for life, in case she 
should continue unmarried, and, 
after her decease unto such per- 
sons as she should appoint, and in 
default of appointment, then over 
to other persons ; and the testator 

'declared that, in case H, L, should 
marry in the lifetime of his wife 
with her cojisent, or after the death 
of his wife with the consent of two 
persons mentioned in his will, or 
the survivor of them, H. L, and 
her assigns should hold the same 
real estate in such manner as she 
should 
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should have done if she had con- 
tinued unmarried. After tlie death 
as well of the testator’s wife, as also 
of the two persons so mentioned 
in his will, and above twenty years 
since, i/. L. married R, A.f who 
also died in the lifetime of H, L. .* 
Held, that the estate for life in 
H. L, was become absolute, and 
that she could then execute the 
power of appointment. Aislahie 
V. Rice» Page 459 

8. Devise to B, F. for life ; remain- 
der to the second, third, fourth, 
and other sons of B. F., except the 
^ first or eldest son, in tail male suc- 
cessively ; remainder to F, S. B, 
F. had no issue at the time of the 
decease of the testatrix, but after- 
wards had four sons, of whom the 
second and third were living at the 
same time, and the second and 
fourth were also living at the same 
time ; but at the decease of B. F,, 
the fourth son only was living : 
Held, that the remainder to the 
second and other sons of B, F., 
except the first or eldest son was 
vested, upon B, F.having two sons 
living at the same time, and was 
not subject to be divested by sub- 
sequent events, and consequently 
that the fourth and only surviving 
son of B* F, took an estate tail 
under the devise. By four judges 
against two, Graham B.and Wood B. 
dissentient. Driver on demise of 
Frank Frank, Esq,, v. The Reverend 
Edward Frank. 468 

4. A will is revoked by a subsequent 
fine ; and where a testator, by his 
will, devised his Restates to his 
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eldest son and his issue in tail, and 
afterwards by a codicil, (siting 
that, since making his will, certain 
other estates had been devised by 
the brother of the testator to him 
for life, with remainder to his (the 
testator’s) children and their issue,) 
revoked the devise of the estates 
mentioned in his will to his eldest 
son, and declared that a proviso 
contained in hisVilf should be ex- 
tended so as to comprehend the 
estates limited by the yrill of his 
brother, and to prevent the estates 
settled by the will of the testator 
from going with the estates limited 
by the will of his brother : It was 
held, that the codicil did not oper- 
ate as a republication of his will, 
nor as a devise by implication or 
confirmation of the devise of the 
lands comprised in the will of the 
brother. Penker and Another v. 
hucoc. Page 699 

DILAPIDATIONS. 

In an action for dilapidations by a 
vicar against his predecessor, the 
Plaintiff declared that the Defend- 
ant was seised of the premises in 
question in right of his vicarage. 
The premises were copyhold, and, 
were devised to the ma#t^r ancT 
senior fellows of Trinity college, 
Cambridge, in trust, to permit the 
vicar for the time being to receive 
the rents and profits (the charges 
to the lord, and expenses for ne- 
cessary reparations, being first de- 
ducted): Held, that, as there was 
no seisin in the vicar, the Plaintiff 
could 
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could not maintain this action. 
BjcownCf Clerk, v. Ramsderij D. D. 

Page 559 

DISTRESS. 

/Int/ L andlord and Tenant. 

1. Replevin, The Defendant avowed 
the taking, as overseer of the poor, 
under stat. 43 EUz, by virtue of a 
distress warrant for an aggregate 
sum due on seven several rates, 
six of which were confirmed on 
appeal^ on the ground of the ap- 
pellant not being in sufficient time, 
the other being then quashed by 
consent. It did not appear that 
any precise demand had been made 
previously to the issuing^ of the 
warrant. The jury found a ver- 
dict for the Defendant for the ag- 
gregate sura of the six rates, de- 
ducting the amount of the other. 
The Court set aside this verdict, 
and directed a verdict for the plain- 
tiff, holding that "his case was to 
be distinguished from the case of 
a distress for rent, and tl.at a pre- 
cise demand was necessary previ- 
ous to the issuing of the warrant 
of distress, contrary to the opinion 
of Wood B., before whom the cause j 
was tried. Hnrrell v. Wink, 369 I 
Hurrelh was rated to the poor of 
R, 5n the first rate, after the 
statement of the rental, the de- 
scription was ** late HurrelVsy now 
- and in the subsequent 
rates, late Samuel Hurrelh" Held 
sufficient by Wood B. at Nisi Prius. 

ih, 

3. Tr^, shrubs, and plants, growing 
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in a nursery-ground, cannot be dis- 
trained for rent. Clark and An- 
other V. Gaskarth. Page 431 

4. The word “ product,*' in the 

I 8th section of stat. 11 G. 2. c, 19., 

applies only to such products of 
the land as are subject to the pro- 
cess of becoming ripe, and of being 
cut, gathered, made, and laid up, 
when ripe. ih, 

5. A landlord cannot distrain for rent 
trees growing ir a nursery-ground. 
Clark and Another v, Calvert. 742 

DISTRINGAS. 

And see Practice, 30. 

1. The Court granted a distringa ^ on 

affidavits, stating, that it was be- 
lieved that the Defendant ab- 
sconded to avoid process, that re- 
peated applications had been made 
at his house, and no satisfactory 
answer had ever been given to the 
enquiry as to the time of his com- 
ing home; and that, on learning 
that the business of the applicant 
was to serve the Defendant with 
process, the persons at the house 
treated him with derision. Wat- 
more v, Bruce, 57 

2. The Court refused a distringas on 
affidavit, stating that it was believed 
the Defendant kept out of the way 
fco avoid process ; that the officer 
having applied thrice at the De- 
fendant's house, was told each time 
by the servants that their master 
was not at home, that they did not 
know where he was, that he had been 
absent for months, and that he had 
not been at home since the officer 
called last. Anonymous, 171 

EJECT- 
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EJECTMENT. 

.w Award, 5. Landlord 
ND 'I'liNANT, 1. 

J, demised premises to /?. foy one 
year certain. ftVas agreed that, 
after the expiration of tliat year, 
the tenancy should expire, on three 
months notice being given by 
The agreement contained no clause 
of re-entry. i>*. entered and took 
recel[)ts for the rent from A.^ first» 
in his own name alone, and, after- 
wards, in the names of himself and 
two others, who were his partners. 
After three years' possession, he 
received a notice to <|uit from A. 
alone : Held, tiiat A* might recover 
on his own demise in an action of 
e’ ‘ctment, the notice to quit from 
y idone being suHlcicnt to deter- 
mine the teuancY. DoCy on the 
demise of Green and Others yvAhther, 
Page 24? 1 

ERROR. 

i ^ ee . Wahuant of Attornev, 2. 

ESCAPE. 

Pleading, 13. 

EVIDENCE. 

And see Bankruptcy, S. *Car- 
RiEH. Pleading, J,5. Promis- 
sory Notje, 1. 

1. The Defendant, a tradesman, was 
accustomed to employ his daughter 
to write his bills and letters. A 
customer, to; whom a bill, written 
by the ^ghter, had been sent by 
the daughter, bei|g advised by the 
VOL.VIII. 


that the charge w;^ 
high, sent it back: it was^/ * ® 

to her, inclosed In a 
written by the liefendanfs^^j^^^ 

. ter, which constiuued the 

» *ecO“ 

Held, that in an action for 

this evidence was not sjulfic . 

fee the Defendant. Secom^**^' 

1 was also held, that thh daugi. ^ 
in such case, could not he call! 
as a witness to prove by whose 
rcctioti the letter was writti. 
Harding v! Greeningy Pag(t2 

2. In an action on a joint contet 
against several partners, one ol/ae 
Defendants having .sudered ;lg- 
nient to go by dehiult, is ncad- 
misslble as a witness to pro^Jie 
jmrtnership of himself anci he 
other Defendants without „ 
consent, although the proposed 
witness is released as to all other 
actions, save that on which he is 

• culled^, Jo give evidence. Alant v. 
Mahncarmgf Hilly md Others* 

Page 139 

3. Proof of the owner’s right to fish 
opposite his own land, oc? medium 

Jilitm aqueUy cannot be given under 
a plea of a coiiimoii of fisheiy. 
Benett v. Costar. 183 

4. In an action on the common counts 

for work and labour, held, that the 
Plaintiff, having estallisj^exl his t-ase 
by other evidence, was not pre- 
cluded from recovering by the De- 
lendanCs proving the existence of 
an unstamped and unsigned agree- 
ment, which fixed the price, and 
which the Defendant did not give 
notice to the Plaintiff t^groduce, 
Stevens V. Finney. $27 

3 N 5. In 
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'trover by the assignees of a 
> 1 !^ against the sheriff, for 
s taken in execution by the 
*; the declarations of the 
ikrupt, previous to his bank- 
-ftfujy, having been admitted to 
that the commission had been 
ided in a collusion betwtjcn 
.^le bankrupt and the petitioning 
Ireditor, to create an apparent pe- 
^ioning creditor’s^ debt: Held, 
Vit the evidence was well received, 
tougli the petitioning creditor 
vjs not one of the assignees under 
^4 commission. By tliree Judges, 
C. J. ahsenle.) Thompson 
an.Barrat^ Assignees of Smythy a 
l^krupty V. Ih'idges and Another, 
PafreKVM) 

0. ■ declaration in covenant on 
an irukiiture of apprenticeship 
averred that the deed was in the 
possession of tlic Defi^ndant, wlio 
pleaded 7ion csf factum. At the 

trial, tlie deed was proved to be in 
the hands of the Defendant, who 
had received notice to prcducc it, 
the notice stating tlie naUie of the 
suhscribing witness. On non-pro- 
duction of the deed, the Plaintiff 
gave parol evidence of its contents, 
without calling the subscribing 
witness, who was in court ; Held, 

,, 'Vi , 

liiat the^, parol evidence was well 
received. Cooke v, Tanstvell. 450 
Case for negligently driving a 
mail-coach against the Plaintiff s 
waggon-horse, whereby it died: 
Held, that the Plaintiff’s waggoner 
was incompetent to prove the ne- 
glig^jy^e of the Defendant without 
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a release from liis muster. Morish 
V. Foote, Page 454 

EXECUTION. 

And see Bankruptcy, 4. 7. Frau- 
dulent Assignment. Landlord 
an|>’^Tenant. Practice, ‘2. 29. 

A. assigned his effects to trustees for 
the benefit of his creditors. By 
the deed, the trustees w^ere enabled 
to allow A, to remain in ])ossession 
of any part of them until tlie re- 
mainder should be sold, and tlie 
debts collected. They sold a part 
of the goods by public sale, de- 
scribing them as A,'s property, and 
suffered him to remain in posses- 
sion of the remainder, on the secu- 
rity of wliicl), B, knowing them to 
he the property of the trustees, 
gave credit to A, Execution af- 
terwards issued at the suit of B y 
and the goods vycre sold under a 
fieri Jiicias : Held tliat the trus- 
tees might recover against the 
slicriff in an action of trespass, B, 
having had notice of the change of 
property, and the possession of A, 
being consistent with the deed. 
Wooderman and Another v. Bal-, 
dock, G7(> 

EXECUTOR. 

And s^e Pleading, 5, 

All sums stated by an executor in 
his inventory given into the Eccle- 
siavStical Court as supposed to be 
recoverable, are assets in his hands, 
unless he prove a demand and 
and refusal. Young v. Cntodrey 
and A7ioiher. 734 
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FINES AND RECOVERIES. 


88 ? 


F 

FACTOR. 

See Assumpsit. Bills of Ex- 
change, 1, 2. Broker. 

FALSE IMPRISONME|[T. 

See Trespass. 

FEME COVERTE. 

See Baron and Feme. Fines and 
Recoveries, Practice of Pass- 
ing, 27. 

FIERI FACIAS. 

See Bankruptcy, 1. 

FINE. 

A fine of all the lands within a cer- 
tain parish is sufficient to include 
a manor within that parish, al- 
though not mentioned by iiam^. 
Parker and Ay^other v. Piscoe, i 
Pajre 699 | 

FINES AND RECOVERIES, 
PRACTICE OF PASSING. 

1 . Fine amended by insertion of a I 

name not known to beJong to the 
conusor at the time of passing the 
fine. Richard Sharp Spencer j | 
Co7iusor. 20 

2. Recovery amended by inserting 
an omission in the name of the 
vouchee. White, Demandant ; 
Gregory, Tenant; Herne, Vouchee. 

27 

3. Fine amended by increasing the 
number of acres, the measurements 
on which the description of the ' 
number of acres were founded 
being wrong. Anonymous. 74* 

4. The documents relating a re- 


covery of premises in Northumher* 
land did not reach London tiil the 
first day after Easter the 

mistake w^as not discovered ; the 
proceedings went on in the subse- 
quent Trinity terra, and the reco- 
very came to the Cursitor’s office 
in Michaelmas terra ■ following, 
wfien the Court, upon qiotion, al- 
lowed the recovery to pass as of 
Easter term . A nonymous. Page 7 5 

5. Fine more ‘than a twelvemonth 

old allowed to pass without any 
special reason assigned. Noakes 
V. Shipman. 75 

6. Recovery amended by altering the 
words, “ in the parishes of Chil^ 
derditch and Brentwood in the 
county of Essex , to the words, 

the parishes of Childerditck 
and Southwrald in the county of 
Essex on the affidavit of the 
vouchee, that he was seised in tail 
of the ])r(imiscs, and directed his 
attorney to sufter a recovery of his 
lands in the parishes of Childerditck 
and Brentwood, of whicli he was 
seised in tail as aforesaid, but that 
it had since been discovered, that 
Brentwood, wherein a part of his 
lauds was situate, was a hamlet in 
the parish of Southweald ; and that 
he intended to suffer a recovery of 
so much of his landa as was since 
discovered to be within Ae parish 
of Southweald. All the parties 
living. Copland^ Demandant ; 
Bigg, Tenant; Thompson and 
Wife, Vouchees. 68 

. Affidavit of husband and wifej that 
they both did appear a||^,the bar ; 
the officer said that he 1||§ written 
the names of the husband and wife ; 

3 N 2 but 
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but tbi^ name of the wife appeared 
struck out in the 'prcecifc^ an act 
whicli^ie officer said he never did. 
TI)C fine beini,^ only of the last 
term, the Court refused to amend 
tfic caption by inserting the wife’s 
name, and ordered that she should 
come up to re-aeknowledge c.the 
line. Khvj^ w Sicddcl and Wife. 

Pa^c S7 

8. A juirish \vaM sil uated in the con- 

terminous counties of 8. and B. 
'J’ljc ])re)nises in parisli, in- 

tended to ’ be ])assed by a fine, 
WXTC situated in tlie county of >S., 
but were described as situated in 
tile county of 71. The ('ourt al- 
lowed the fine to be amended by 
substituting the c ounty of for 
the county of B. SLiiblhs v. Sic- 
venson, 87 

9. In a recovery, the demandant 

tliecl before the return of the writ 
of seisin ; the ackhowJedgment 
was taken at tlic Cojk^ of Good 
Hope on June 9. 1817, and the 
writ of dcdlmus poles! aiem w^as 
tested on the Kith January ^ 1817. 
The Court refused an application 
to make the writ of entry return- 
able ill one month of Basle)', 1817, 
the writ of summons returnable in 
tliree weeks of the JJoiy Trinity 
lidlowipg, t6 allow the tenant's ap- 
pearance to be recorded as of 
2’nWfy term, 1817, and the reco- 
very to pass as of that term. Wal- 
ler, Demandant ; J I hide, Tenant; 
Bland, Vouchee. 104? 

10. The Court refused to make an 
order di^lnipelling the amendment 
of a recovery suffered by an insol- 


vent debtor. Sanderson, Demand- 
aril; Bessanl ', Tenant ; Partridge 
the elder, Vouchee, Page 10.7 

1 1 . llecovery permitted to pass wli ere 

the warrant of attorney did not 
state in what pieaof land it was in- 
ten^d ojierate, it being evident 
froiri^'tbe caption f'or vdiat purpose 
the attornics were appointed. Alex- 
ander, Tenant; Palmer and Others, 
Demandants ; House and Mary 
Stacy, Vouchers. 1()4‘ 

12. Recovery allowed to pass, wliere 

llic warrant of atiorncy was put 
in the place A. H. in a ph'u ol' 
land,” the words to gain or 
lose” being omitted in the warrant 
of attorney. Lees, Demandant; 
Ilandall, Tenant; Gi'imcs and 
Others, Vouchees. ih. 

13. The Court will not direct its 

officer to pass a recovery wJu;re 
tliere is a mistakt' in the Ibrm of 
the warrant of a^rney. Baxter, 
Tenant; Boxvkcr, Demandant; 
Sxvinferi, Vouchee. 187 

14?. Nor will it permit the same mis- 
take to be rectified by amending 
the warrant of attorney. ib. 

15. Recovery amended by deed to 
lead the uses, by inserting the name 
of the parish of A., wliere tlie re- 
covery was of lands in the parishes 
of iB. and C., or any adjoining 
town, A. being contiguous to B. 
and C, Baxter, Demandant ; Bax- 
ter, Tenant; Ilnxvkins and Browne, 
Vouchees. 191 

IG. Return-day of the writ in a re- 
covery, returnable in tlie last term 
amended, and the recovery alloVed 
to pa|s, as of the present term. 

Bruin, 
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Bruhiy l^emandant; Blizardy Te- 22. The Court refused to pass a fine 
nant; Miller^ Vouchee. Page 191 where the Christian name of one of 

17. Precipe directed to the vouchee, the parties was writtcui on an era* 

amended ])y inserting the name of sure in the acknowledgment which 

tlie tenant. DatvsoUy Demandant ; was taken abroad, there being no 

Htocker, Tenant ; Brooke y^jouchec. affidavit describing in what stage 

• V 22f> of the proceeding the alteration 

18. Itecovery amended by inserting "^as made. (i. Doughs and Ann, 

an alias name, where the names in kls Wife,, Conusors. Page 334? 

tlie deed and the recovery difiered. 23. Fine amepded by inserting the 
ScUh/y Demandant; Smith, Toiaiit ; words “ one-fourtli part,” in con- 

Jlnrnaiul, Vouehcc. 214 formity wkli tlie dedimus and deed 

19. Recovery amended by adding the to lead the uses. VVihnol, Bart., 

name of a parish (the name having JHaintiJf; Joseph Clarke and Eliza^ 

liecn improperly spelled), on affida- hetkhis Wife, Defordanis. 3S5 

vit that the vouchee was seised of 21'. Fine, th(‘ ilate of which was no^ 
land in the parish proposed to be sworn to, but which had been rc- 

substituted, and that it was intended jected by the olficers as out of time, 

to sullbr a recovery of’ all the suffered to pass on affidavit that, 

voiiciiee’s lands in the county in after the due taking of the acknow- 

which the proposed jiarish was ledgments, tin.' papers Ii'ad been 

situate; but the Court would not laid aside anil forgotten in the office 

allow the nafike originally inserted [ cl the uaorney, one of the delor- 
to be expunged, as the affidavit did cianis, and that all the parties w ere 

not state that tliorc was no such alive. Lidhettcr, Plaintiff ; Bartoii 

jiarish, or that the vouchee liad no W/Ji: and Others, Deforciants. 

hiiids in such parisli. Si/kes, Dc’ 438 

mundant; K.no'iJes, Tenant; Lord '^-4. Fine, of TrinUij mm, 18M-, not 
( ialxvaijy Vove/icc. 262 sulfered to pass, all the jiarties being 

20. A recovery oi' 1729, amimdcd by affidavit slat- 
adding promisees which ivcro com- iag that tlu' papers were mislaid, 

piiseci in the duad to lead the uses, or assigning other reason for tho 

but for whicii the hing’s siWer bad delay. Inglisy I^aintiff ; JJeald, 

not been paid. White, DemaiuL Dejorciani. • 142 

anl; BickneU, Tenant; Papillon, 26. Demandant’s name changed in a 


Vouchee, 303 recovery, without affidavit of in- 

21. Recovery amended by substitut- tentiou or identity of the party 

ing the wmrds advowsoii of the or premises. Bird, Demandant; 

clmreli” for tbe word “ rectory.” Qnilter, Tenant; Tindal, Vouchee. 


V,oore, Demandant; Spragg, Tc- 


556 


nant; BJackhu} ): and Wife, Vouch’- opi, A rctii-charge, payable to a feme 
CCS. -'33 covert lor iier life, was sold bn* a 


N 3 valuable 
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FIRE. 


FREIGHT. 


valuable consideration by herself 
and her'husband, wlio received the 
purchase- money, and both exe- 
cuted a deed of conveyance. The 
husband was separated from the 
wife, who was ignorant where he 
was to b^%)und, although sheghad 
made diligent search for liim. On 
an application that the wife might 
be allowed to levy a fine of the 
rent-charge without her husband, 
the Court refused to interfere. Ex 
parte St, George, 590 

28. The Court will not alter that 

which is the deed of the party. 
Therefore, where the vouchee in a 
recovery had signed his name to 
the deed to^ake a tenant to^ the 
prcecipey the Court refused to amend 
by allowing the insertion of an ad- 
ditional baptismal name. Shatv^ De^ 
mandant; Spence, Tenant; Hunt, 
Vouchee, 6i!$ 

29. The Court will not amend a re- 
covery by adding to the description 
where the description is already 
sufficient to pass the lands, i/otu- 
man, Demandant; Orchard, 2e- 
nant; Barney, Vouchee, 683 

30. Fine amended by substituting the 
name of a parish written on an 
erasure in the deed to lead the 
uses, Jfor tne name of another 
parish, on an affidavit stating that 
it was by mistake, and that the 
substituted name had been written 
on the erasure in the deed previous 
to its execution. ClenneU, Plain- 

Starer, Deforciant, G92 

FIRE. 

See Warehouseman. 


FISHERY. 

See Evidence, 3. Pleading, 7- 

PRACTICE, 11. 

FRAUD AND DECEIT. 

See 3. Fraudulent As- 

signment. 

FRAUDS (STATUTE OF). 

See Guarantee, 2. 

FRAUDULENT ASSIGNMENT. 

And see Execution. . 

#■ 

A,, for good consideration, assigned 
his interest in a farm, and his cattle 
and implements of husbandry, then 
in the possession of the sheriff, 
under a writ of fieri facias at the 
suit of C,, and the property was 
liberated by the sheriff on his taking 
security from B, B,, after the as- 
signment, manage the property, 
but A. continued in possession* 
On the property being afterwards 
taken in execution at the suit of 
D, : Held, that it was protected 
by the assignment to B, Jezeph 
V. Ingram, P^g^ 

FREIGHT. 

And see Insurance, 3. Lien, 2, 3. 
Pleading, 10. 

1. A ship freighted with timber, &c, 
by the agents of the Defendants 
at Dantzic, and consigned to their 
house in London, was, on her ar- 
rival, and after part of the cargo 
had been delivered, seized by the 
revenue officers on suspicion that 
she was not Prussian built. The 
Treasury, on petition, ordered the 

ship 
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ship to be restored, on condition 
that the cargo should be exported, 
and on payment of a sum as a 
satisfaction to the seizing officers. 
This sum the master (Plaintiff) 
paid, and the Defendants aecepted 
and exported the* cargow*eld, 
that this conduct of the master suf- 
ficiently shewed the voyage to be 
illegal, and that he had admitted 
such illegality so as to preclude 
him from recovering the freight. 
DJonck V. SoUij and Anolhcr. 

Pa^c 89 

2. P> was the owmer of a ship which 
took in a cargo at Calcuiia<, to be 
carried thence to <S7. Pders/jurgh^ 
where P. resided. This cargo was | 
purchased on account of 7M>y E,. 
Aia supercargo and agent, but the 
house of F, F. and Co. of Cedcutta 
advanced 26,000/. towards the pur- 
chase thereof aod of the cargo of 
another ship belonging to P., and, 
for their securit}^ bills of lading 
of the first-mentioned cargo were | 
signed by the captain, as shipped 
by F. P. and Co. on account of P., 
to be delivered at St, Pcicrsbmghy 
to the order of F, F. and Co., or 
their assigns. The words, “ he or 
they paying freight,” which, in the 
bills of lading, immediately* fol- 
lowed the direction for delivering 
to the order of P. P. and Co. were 
struck out. These bills were de- 
livered to P. P. and Co., and in- 
dorsed and transmitted by them to 
the Defendants, their correspond- 
•ents in London. Before the ship 
sailed from Calctdla, a memoran- 
dum for charter was entered into 


between E, and the captain, where- 
by it was agreed that tJit' ship 
should be dispatched with a com- 
plete cargo, should proceed to 
"St, Petersbiirghy and there deliver 
the same to the order of the 
freighter on payment ^ freight 
at a specified rate. The. ship, in 
the course of her voyage, was lost, 
but there was a salvage of part of 
tlie cargo, which was sold with the 
assent of the captain, and produced 
the net sum of 1 8,300/f In Aprils 
1816, the Defendants, as holders 
of the bills of hiding, applied for 
the proceeds of the salvage, but 
the Plaintiffs had put a stop there- 
on ^on the part of P., and the 
captain, as agent of 2^, claimed a 
lien thereupon for pr'o raid freight. 
On the 12th ,/w/y, 1816, the me- 
morandum for charter not being 
|hen forthebming, and the De- 
fendants being then in possession 
of the bills of lading, by letter to 
the plaintiffs, agreed that (in con- 
sideration of the Plaintiffs handing 
to the Defendants the captain’s 
order in the Defendants’ favour for 
the proceeds of the cargo of his 
late ship, and a letter from the 
Plaintiffs to those who had sold the 
cargo, withdrawing Tiny (Jaim 4>n 
account of P.,) the Defendants 
would hold themselves account- 
able for the Plaintiffs, as the agents 
of P., for whatever might appear 
to be due for the pro raid freight, 
according to the charter-party en- 
tered into at Calcutta between E, 
and the captain. The Plaintiffs 
performed their part of the agree- 
8 N ment, 
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GUARANTEE. 


ment, and the Defendants, in con- 
secJUence, received the proceeds 
of the salvage, but refused to pay 
the pro rata freight : Held, that 
‘the Plaintiffs were entitled tore- 
cover in assumpsit on the agree- 
ment df Juljji J81G, the amount of 
the po raid freight. Thornton 
and Others v. Fairlic^ Bonham^ and 
Others* . 354- 

G 

GENERAL BALANCE. 

See Lien, H Mutual Ciied'it. 

GRANT. 

See CuowN Grant. 

GUARANTEE. 

1. The Plaintiffs declared that, in 
consideration that they would lend 
to S* and Co. .5000/., the Defend- 
ant promised to be answerable for 
the same ; that they did lend the 
said sura, whereby the Defendant 
became liable. The form of the 
guarantee jvas, that the Defendant 
would be answerable to the extent 
of 5000/. for the use of the house 
of S* and Co. At the time this 
was given, S* and Co. were in- 
debted to the Plaintiffs in a con- 
siderable sum of money, for which 
the Plaintiffs held a promissory 
note, drawn by S* and Co., and 


other bills, as a security. On rc- 
receiving the guarantee, the Plain- 
tiffs cancelled the note, and de- 
livered up the bills which they 
held. S. and Co. then delivered 
thosp. bills back again to the Plain- 
tifflij^ogether with a new promis- 
sory note, blit no money passed : 
Held, that the guarantee only con- 
templated future loans, and that 
the transaction did not amount to 
a loan of money so as to charge 
the Defendant. 67^;z, Barl,^ and 
Others, v. HcrteL Page 208 

2. The Plaintiff' having shipped goods 
to B. S,, refused to deliver the 
bill of lading to him without a 
guarantee, upon which the Defend- 
ant enclosed a bill, accepted by 
B. S., in a letter to the Defendant, 
in which he stated that B* 5., 
having accepted the hill, he gave 
his guarantee for the due payment 
of it in ease it should he dishonour- 
ed : Held, that the consideration 
was sufficiently expressed upon 
the guarantee. Boehm v. Camp-' 
bell. 679 

11 

HABEAS CORPUS. 

.Set’ Pus ADI NO, 13. Practice, 7# 

HORSES. 

See Post-House Duty. 

INFANT, 
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I 

INFANT. 

A nd sec Pa r t n r . u s ii j i», 1 . 

If an infant pays money with his 
own hands without a vall|i||t^;.con- 
sideration, he cannot get it back 
again. Therefore, where an in- 
fant paid money to yl. as a pre- 
mium for a lease, and enjoyed the 
same for a short period daring his 
infancy, but avoided it after he 
became of age, and quitted the . 
premises : 11 eld, that he could not | 
recover the sum so paid, in an 
action against A. for money had 
and received. Uolmes v. Blogg, 
Page 508 

INSOLVENT DEBTOR. 

Afid see Fines and Recover ies. 
Practice of Passing, 10. 

L A prisoner, under an attaclunent 
for conti'inpt for non-payment of 
costs pursuant to an award, may 
be brought up at fiie suit of the 
prosecutor, in order to make him 
deliver in a schedule of his effects, 
under the compulsory clause in 
stal. 32 fi. 2. c- 28. The Court 
considered the 33 (t. 3. c. 5. as , 
incorporated with the 32*0'. 2. 
The King v. CunvcJij a Prisoner, 

57 

2. The stat. 16 G, 2. c, 17., for the 
relief of insolvent debtors, (after 
enacting that the estate of the in- 
solvent should vest in the clerk of 
the peace, who should, under cer- 
tain restrictions, appoint an as- ! 
signee or assignees for the benefit | 


of creditors,) directed such as- 
signee or assignees to remler such 
overplus, if any should be, (their 
own debts and charges first de- 
duclcd,) to the prisoner, his exe- 
cutors or administrators ; and also 
pr'^vided, that it should be law'ful 
for the Judges of the courts of 
K. B., C. P., and Exchequer, or 
any two of theyi, from time to lime, 
upon the petition of any creditor 
of such prisoner, complaining of 
any IV and, mismanagement, or 
other rnisludiaviour of all or any 
of the assignees, upon hearing the 
parties con corn rd, to give such 
directions therein, either for the 
re»K)val of such assignee or as- 
signees, and the appointing any new 
assignee or assignees in their place, 
or Ibr the prudent, just, or equit- 
able inima^ainent, or distribution 
^ of the estate and effects for the 
benefit of the respective creditors, 
as tile said C'ourts or Judges re- 
spectively should think fit ; and, in 
tlie ease of such removal, and ap- 
pointment ol a new assignee or as- 
signees, the act directed that the 
insolvent’s estate should be di- 
vested out ol’ such removed as- 
signee or assignees, and should he 
vested in and delivered yfer tcTthe 
new assignee or assignees in the 
same manner, and for the same 
ends and purposes as the same 
were bci’ore vested in the original 
assignee jor assignees. Under this 
act an assignee was appointed to 
dispose ol’ the estate and effects of 
an insolvent, who took the benefit 

of 



894 


INSURANCE. 


of the act in the year wherein it 
w’as? passed. %']iis assignee was 
removed, and another appointed, 
under a rule of court of C. P. ; an^ 
*a succession of removals and nt‘w 
appointments took place under 
C. P. rules, until, in 1779, was 
made assignee of the insolvent's 
estates^jander a rule of court of 
C; P., butained possession of the 
insolvent’s estate, disposed of some | 
parts of it, and dii'd without dis- 
tributing vhc same, or giving any 
account thereof, leaving J5., liis 
heir and representative, him sur- 
viving. The personal representa- | 
tive of the insolvent (who had been 
dead for some years) applied to 
this court for a rule, calling on B. 
to shew cause why a new assignee 
should not be appointed; and why ^ 
an account should not be taken | 
Iicfore the protlionotrry ol' all sums 
of money received ])y A* in fiis 
lifetime, or by B, since AJs de- 
cease, belonging to the insolvent's 
estate. The Court rejected the 
application on account of the un- 
reasonable length of time which 
had been suffered to elapse before 
i t was m adc. Ex pa rlc Heathfield, 
in the Matter of Trexnllc Cross, 
Pn^c 403 

INSURANCE. 

And see 1. 

] . The Defendant B., witli other | 
underwriters, subscribed, in Au^ 
gust, 1814, a policy on hides. | 
The ship was captured, and the 
I^laintiffs abandoned to the under- 


wTiters, and claimed a total loss. 
Shortly aftcrw'ards, the ship was 
recaptured, and all the under- 
wTiters, in October, 1814, adjusted 
a salvage loss, deducting short in- 
terest, to G4/. 18^. ?>d, per cent.^ 
save the Defendant, who, in Fch^ 
rnary, 1815, indorsed on the policy 
as follows : “ Adjusted 38/. per 
cent, on account, upon my sub- 
scription to this policy, until the 
account of the proceeds of tlie 
goods insured can be made up, 
when a final loss is to be paid to 
the same amount as by the other 
underwriters ; and, if the same ex- 
ceed 33/. per cent,, Mr, B. to pay 
the excess ; if short, Mr. 11. (the 
insured) to return the difference :* 
Held, m^ssiimpsit on tliis policy, 
that this was a conditional, not an 
absolute adjustment ; and th.at the 
Plaintiffs, not having proved their 
compliance with the conditions, 
were not entitled to recover. Gam- 
mon V. Beverley. IR) 

2. The captain of a vessel, in due 
course of his voyage, put into port 
for the purpose of repairing dam- 
age, and while tlie repairs w'crc 
proceeding was absent, and con- 
tinued absent fdi* a much longer 
time tlian was necessary to finish 
tbd repairs; and, during liis ab^ 
seiicc, procured forged papers. lie 
afterwards returned to the vessel, 
and instead of proceeding on th-c 
voyage, carried the vessel t^) a 
foreign port. On the trial of the 
cause the jury found that the act 
of barratry was committed during 
tlie absence of the captain, while 
the vessel was repairing: Held, 

that 
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LANDLORD and TENANT. 895 


that the verdict was right. Rosco^vo 
V. Corsan, 684? 

3. An insurance was effected on the 
freight of a ship, and on the cargo : 
from Quebec to London, The ship 
sailed from Quebec^ and on her 
voyage sprung a leak, and in that 
state was run aground on a reef of 
rocks, and was in imminent danger 
of being carried away and destroy- 
ed. The captain, by tlie advice of 
a surveyor and of an agent for the 
owners, who was also a part-owner 
liimself, sold the vessel whilst in 
this dangerous situation. The ship 
was afterwards saved by the pur- 
chasers, and repaired, and brought 
a cargo to London, The jury 
found that, in effecting the sale, 
the master had acted fairly for the 
benefit of all concerned. In an 
action by the assured against the 
underwriters on freight for a total 
loss, it was held, that the captain 
was justified in making such sale, 
and that an abandonment of the 
freight was not necessary. Idle 
and Others v. The Roml Exchange 
Assurance Company, 755 

INTEREST. I 

And see Auctioneer. Bank- 
ruptcy, 9. Covenant, 3. 

Interest allowed, on affirmance of a 
judgment, for the balance due from 
a banker on account of money de- 
iposited with him (it being the cus- 
tom of the bank to allow interest), 
•but at the rate only which the bank 
were accustomed to allow. Ikin 
Bradley, 250 


INTERLINEATION. 

See Warrant of A%torne> 5' 

J 

fifUDGE’S ORDER. 

See Practice, 25, 

JURORS. 

See Practice, 1 . 

JUSTICE OF PEACE. 

See Covenant, 4?. 

L 

LABOURERS (STATUTE OF). 

See Replevin. 

LANDLORIi AND TENANT. 

And see Award, 5. Bankruptcy, 
6. Covenant, 1. 4 <, 7. Dis- 
tress, 3, 4, 5. Ejectment. 
Pleading, 18. 

1. After verdict in ejectment against 
a tenant for not quitting pursuant 
to notice, a subsequent distress by 
the landlord, for rent due after the 
verdict, docs not waive the notice 
to quit. Nor is it any ground for 
setting aside the verdict, oy«tayiflg 
execution. Doe on demise 
Holmes v. Darby, Clerk, Page 538 
The lessee of two farms agreed 
with A, that he should have them 
during the leases for the same, A^ 
to remain tenant to the lessee 
during the leases; and at the 
leaving of the farms A, was to be 

paid 
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LIEN. 


paid for tlic fallows and dung. A. 
took possessran, and paid one year’s 
rent growing due after tlie date of 
the agreement to the lessee, who 
afterwards distrained ibr rent in 
arrear : Held, that this distress 
could not be supported,^ as the 
agi’eement operated as an absolute 
assigapient of all the lessee’s in- 
tere^' in the farms. Pc^rmenier v. 
Webber. ' Page 593 

LEASE. 

Sec Bamkruptcy, 5, 6. Landlord 
AND Tknant, 2. 

LEAVE AND LICENCE. 

See Pleading, 1. 18. 

LIBEL. 

See Evidence, 1. 

LIEN. 

And , sac Aavard, 2. 

1. The Plainliff, resident abroad, or- 
dered A.f his correspondent here, 
to elfect an insurance on his ac- 
count. A. was in the habit of em- 
ploying the Defendantas his broher, 
to elfect insurances on his own ac- 
count and for his correspondents 
abroad, and instructed him to efiect 
this ifisurance, but did not mention 
the Plaintift*\s name. The Plain- 
tiff paid the amount of the pre- 
miums, 280/., to A. ; but that fadt 
was not known to the Defendant 
at the time of effecting the insur- 
ance. A. was indebted to the 
Defendant in 21,000/., including 
the amount of the prcmiunis, and 


in the course of the next year paid 
tlie Defendant 33,000/., but incurred 
further debts, so as always, through- 
out the year, to leave a balance in 
favour of the Defendant to a greater 
amount than the sum due for the 
premiums/ The Defendant re- 
ceived 385/. from the underwriters, 
on the loss, and passed the same to 
/I.’s account : Held, that the De- 
fendant had no general lien, and 
tluit the particular lien was dis- 
charged, as the Defendant must 
be considered as having been paid 
the amount of the premiums. If a 
broker Iiaving a lien on a policy 
part with it, bis lien revives on re- 
possession. Lcxnjw Barnard. 149 
'I'be Defendant, as owner of a 
vessel, covenanted by cliartcr- 
party with A., as Ireigbter, to take 
on board a cargo in the Bra;::ils, 
and deliver the same in England, 
'f- covenanted to pul the cargo on 
board, and pay freight at a certain 
rate per ton ; part in money on the 
arrival of the vessel, and the re- 
mainder by bills at two months 
after the delivery of the cargo, 
'fho owner bound the vessel and 
her freight, and the freighter bound 
the cargo, for tiie due performance 
pf their respective covenants. Part 
of the cargo was sliipped for A., 
and part Ibr other conj&ignees. The 
Defendant delivered the goods to 
the other consignees, on payment 
of the freight, at a less rate than 
that contracted for by the ebarter- 
party; but refused to deliver to 
the I'kiintilfs the goods consigned 
to A.j which he had assig;ned to 
tliem, 



LIEN. 


MASTER, &c. 


llicin, witlioLit their paying llie* 
wliolc of the freight duo undtM* the 
terms" of the cliarter-party : Held, 
that the Dcdomlant was justified in 
detaining tlie goods of tlie Plaintiff's 
until payment of the freiglit stipu- 
latefl for by the charter-party, as 
tlie delivery of the g^iods and the 
payment of the freight were to be 
considered as concomitant acts. 
T(tlr and Oihcrs v. Meek. 

J'aire ‘2S() 

3. 'i’he owner of a vessel covenanted 

by charter-jiarty to let the vessel 
on fre ight, and to deliver tlie cargo 
in gooil condition ; and the freight- 
ers covenanted to pay the freight j 
on delivery ol' the cargo, part in 
money, and the remainder b}' bills 
at four months: Held, tliat the 
owner might detain tlie cargo until 
payiiK ntof'the freight, llie delivery 
of the cargo and jiaymcnt ol' the 
freight being eonconiitant acts. 
Yafrs and Olhcrs^ As.si<^JireSi of 
Ashion (t)id Oilicrs, BanknijA^i v. 
Jiailslon, '293. And see Yales v. 
Ma/iudL 302 

4. 'fhe Del’endants, on the 15th Oc- 
lokcr, as brokers of M., purchased, 
by Ills advice, and on in’s account, 
goods of 74. an^Co., and agreed 
with them that the goods should 
remain on the premises of tliejat- \ 
ter for one month rent free; and 
that A/., rafter that time, sJiould 
jiay I'or the room they should oc- 
cupy, until their removal. 4'hc 
invoice was made out to M. Erom 
the 7th to the 11th November the 
Def'endants shipped part of the 
goods by order of Ai., who directed 
that the residue should he left on 


• S97 

the jnemises of D. arfd Co. till 
further orders from him. The De- 
fendants soon afte^ards wi^i’e're- 
cjuested by D. and Co. to remove 
the residue of the goods, hut the 
Defendants did not then comply^ 
with that request. A docket was 
struck against A/, on the 6th De- 
cemher; and on the 9th and lOtli 
of' that month the Defendau|s, with- 
out any order from A/., TOnoved 
part of the residue to their owai 
prc'mises. On the lOth a commis- 
sion of bankrupt issued tigainst 5/. .* 
tiu! Court lieid that tlie Def'endants 
had no possession on whicli to 
found their claim, as brokers, to a 
lien on the goods so purcliascd. 
Taylor, Assignee of Michael, a 
Biotfenipl, v. Robinson and An- 
other. 


m: 

MANOR. 

Sec Pine. 

MARRIAGE. 

A inarriagc between two British sub- 
jects solemnized by a Catholic 
priest at Madras according to the 
rites of the Catholic _church, fol- 
lowed by cohabitation, but^withotlt 
the licence of the governor, which 
it had been uniformly the custom 
to obtain, is valid. Lauiour v. 
Tcesdale, 830 

MASTER AND SERVANT. 
See Evidence, 7. 


MEMO- 



898 MONEY HAD, &c. 


MONEY PAID. 


MEMORANDA. 

Pa^es 133. -52^ 526. 669. 803. 

MONEY^ COUNTS. 

And see Practice, 24?. 

An action cannot be supported upon 
the common money counts against 
one of the makers of a prcraissory 
note, who signed it as a surety 
only Ibr the other maker. Wells 
V. Girling* • ^fage 737 

MONEY HAD AND 
‘ RECEIVED. 

And sec Infant. 

1, An action for money had and | 
received cannot be maintained 
against a churchwarden to re- 
cover back dues, which, ^.revious 
to the commencement of the ac- 
tion, had been paid over to the 
treasurer of the trustees of a cha- 
pel. Horsfall v. Jfanddey, 136 

2. The trustees under a raarih'age 
settlement of stock, the dividends 
of which they covenanted to per- 
mit the bankrupt to receive for his 
life, executed, after his bankruptcy, 
a power of attorney to it. to re- 
ceive the same. A, received the 
dividends, and paid them over to 
the wife of the bankrupt, save one 
sum, whi^h he paid to one of the 

* trustees : Held, that the assignees 
might recover the amount of such 
dividends from the trustees, in an 
action for money had and received. 


was appended a printed notice for 
the insertion of the premium, &c. 
under stat. .5 G. 3. c, 4?6.) by which 
she bound her son apprentice to 
the Defendant, and she paid a 
premium. The indenture did not 
contain any statement respecting 
the premidni, and was not stamped. 
The indenture being void for want 
of such statement, and not having 
been stamped within time : Held, 
that the Plaintifl* was not an inno- 
cent party, and that she could not 
recover the apprentice-fee from 
the Defendant, though paid with- 
out consideration, the indenture 
being void. Stokes, Widoxv, v. 
Twitcheyi, 

4*. The Plaintiff assigned his ship to 
the Defendant as a security for the 
repayment of money ; but on the 
register it appeared to be an abso- 
lute assignment. The Defendant 
sold the ship, and told the Plaintiff 
that he had received the purchase- 
money, and would account with 
him for the balance of the pro- 
ceeds of the sale. In an action 
upon the money counts, the Court 
held, that the Plaintiff was entitled 
to recover this balance, the ac- 
knowledgment^being sufficient to 
support the action. Fronting v. 
Hammond. 688 

MONEY PAli). 

And see Infant. Warehouse- 
man. 


AUen^ Assignee of Prior, a Bank- 
rupt, V. Impett arid Another. 263 1. The Defendant contracted to 

3. The Plaintiff executed an inden- transfer stock on a certain day to 
ture of apprenticeship, (to which ^ the Plaintiff, but failed to perform 

his 
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Ills contract; upon which the 
Plaintiff bought the stock, and, to 
recover the consequent loss sus- 
tained by him, brought an action 
against the Defendant for money 
paid : Held, that such action was 
not maintainable, as the Plaintiff 
should have declared specially on 
the contract. Lighifool v. Creed. 

Page 268 

2. A. mortgaged an estate, his sole 

, property, to C., by an indenture in 
which B. joined A. in charging an 
estate, their joint property, as a 
iurther security; and A. and B. 
gave their joint bond for payment 
of the sum advanced. A. after- 
wards, by deed, to which B. was 
no party, sold the estate, his sole 
property, to 2)., wlio covenanted 
with A. to pay C. the sum ad- 
vanced on mortgage to A; and to 
indemnify A. and B. from the 
payment of it. B. was called on 
by C, for payment of the principal 
and interest of the money lent on 
mortgage, which B. accordingly 
paid ; Pleld, tliat B, was not en- 
titled to recover this sum from D. 
in an action against him for money 
jiaid to his use. Richard Crafts v. 
Tritton. ^65 1 

MUTUAL CREDIT. 

Aiid see Specific Apphopriation. 

1. A., previous to his bankruptcy, 
deposited a bill of exchange with 
B.f for the specific purpose of 
raising money thereon, and B. ad- 
vanced money on the bill ; Held, 
that the assignees of A, were eft- 


titled to recover fr(«n B. tlie ' 
amount of the bill in an action of 
trover, they having’ tendered to B. 
the money advanced by him, 
though a general balance remained 
dtie from the bankrupt to B.; and 
that this did not form a case of 
mutual credit within the statute 
5 G.^. c, 30. Acy and OtherSf 
Assignees (f Robinson and Another y 
' Page 2 1 

A. drfew a bill* on B. for 400/., 
which 7i., wip) was not then in- 
debted to A.y accepted.- B. after- 
wards became indebted to A. in 
236/. 11.7. 37., and then drew on 
him for 163/. 8.y. 97., the balance 
of the 400/., and his last bill was 
sold to C. for its lull value, to be 
paid* for on a certain day. On 
that day B. committe<l an act of 
bankruptcy, and requested C. to 
keep tlie bill at the disposal of A* 
till B. had paid the bill for 4(X)/,, 
a^ he was not entitled to the money 
until the bill for 400/. was paid. 
Three days after the bankruptcy, 
A.y ignorant of that fact, accepted 
the bill, and afterwards paid tlie 
money to C., on an agreement that 
he should resist any claim of the 
assignees. Tlie bill for 400/. at 
this time remained over due and 
unpaid in the hands of A.; and B. 
was indebted to him in nyjre th?ln 
the amount of the bill in question : 
Held, that the assignees of B. 
could not recover against C., he 
being in the same situation as A., 
who had a larger claim against the 
estate of B.y this being considered 
a case of mutual credit between 
A. and 
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OVERSEERS. 


J. and tl!c bankrupts. Shvldoh 
ani} Others, Assignees of the Estate 
and l^'bcts of De Roche and Others, 
V. Rothschild, Page 156 

3. Trover lor cloths deposited by the 
bankrupt previously to his bank- 
ruptcy with the Defendant, a ful- 
ler, for the purpose of ^ bein^ 
dressed: Held, that the Defend- 
ant was not entitled to detain them 
for his general .balance >^r;; such 
work done by him lV)r the l)ankrupt 
prcviousl}^ to his hankniptcy; for 
that thefe was jjo nuiiiuil credit 
within statute 5 G. 2. c, SO. 28. 
Rose and Others, Assignees oj 
Smart, v. IJaji, M)9 

N 

NAVIGABLE S.TREA^L 
Sea Sewers. I 

NE EXEAT REGNO, WRIT 
OF. 

On the dissolution of partnership be- 
tween B, and C., C. filed his bill in 
equity against B» for an account. 
A, admitted that he owed a ba- 
lance to the house of B, and C., 
pnd was made a Defendant in the 
suit in 'equity. C. applied to the 
Court of Chancery for a writ of ne 
exeat regno against A, for a much ; 
larger sum than that admitted, al- j 
leging that to be the balance due 
to the bouse of B, and C. The 
Court granted the writ for the 
smaller sum only ; and A, was, ac- 


cordingly, held to bail for the 
smaller sum, wliicli he paid into 
court. B, became bankrupt. The 
assignees of B., C, being one of 
them, arrested .d.for the larger sum. 
The Court of C. P. refused to dis- 
charge A. out of custody, on tlie 
ground that this case did not come 
wiiliin the principle 7iemo debet his 
iwxari pro eddem r.aiisd. Musgrave 
and Others, Assignees of Moses 
Med ax, V. Isaac Med ex. Page 2 % ' 

NEGLIGENCE. 

Sec Ca UK IE It. 

NEW TRIAL. 

See PuACTiCE, 13. 

NOTICE. 

See Bankruptcy, 2, .3. 12. Prac- 
tice, 15. 21, 25, 2G. 

NOTICE TO PRODUCE. 

See Evidence, ( >. 

NOTICE TO QUIT. 

See Ejectment. Landlord and 
Tenant, 1. 

o 

OUTLAWRY. 

See Practice, 12. 16. 22, 

OVERSEERS. 

See Pleading, 20. 
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P 

PARISH. I 

Sec Pleading, 16. 

PARTNERSHIP. 

And sec liANKROpfcY, 4. Evi- 
dence 2. Ne Exeat Regno, | 
Whit of. 

Plantitf, an infant, entered into part- | 

ncrs took a lease of prcniLses Ironn | 
the Defendant, for the purpose of I 
carrying on their trade; the pre- j 
niium for whic’h lease was paid for, j 
hall* by the infant in cash, and the j 
oilier half by bills drawn by the 
Defendant ajid accepted by the 
Plaintiir, in the joint names of him- 
self and partner. The infant, the 
day after he became of age, dis- 
solved tlu; partnership ; and four 
months after such dissolution, the 
Defendant sued the adult partner 
alone on one of the bills, accepted 
a surrender of the lea.se from him, 
abandoned his action, and destroy- 
ed the oilier bills : Held, that these 
facts ought to have been left to 
the jury to determine whether the 
Defendant had not dispensed with 
formal notice and disaffirmance 
of the contract, and that the Plain- 
tiff had been inipropcrly nonsuited. 
Holmes v. Blogg. Page 35 

PATENT. 

A patent had been obtained for the 
invention of certain improvemei^ts 
in the smelting and working of 
iron;*' and the patentee, in his 
VoL. VIII. 
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specification, declared, that his 
improvements consisted in oertain 
processes thereinafter seflforth, by 
whicli the iron contained in slags 
or cinders, produced from the se- 
veral furnaces, was, by smelting^ 
brought into the state of bar iron, 
(wfiether all the sorts of the said 
slags, or any of them, were mixed 
together and used, or whether all 
the sorts of th5 said slags, or any 
one or more of them, were com- 
pounded with iron slimes or iron 
ores, or with both of them ; whe- 
ther all the said several compounds 
were used together, or whether only 
one or more of them were used,) 
and further, in the use and appli- 
carfon of lime to iron subsequently 
to the operation of the blast-fur- 
nace, whereby that quality in iron 
called cold short” was prevented. 
The patenU^e then declared, that 
*in the smelting ho used a mixture of 
lime and mine rubbish, and stated 
their proportions, and also the va- 
rious processes, compounds, and 
proportions used in the different 
furnaces in the smelting and work- 
ing ; and further declared that he 
had discovered that the addition of 
lime or limestone, or other sub- 
stances consisting ciiiefly of lijpe, 
and free, or nearly free, <fom any 
ingredient known to be hurtful ta 
the quality of iron, would suffici- 
ently prevent or remedy that qua- 
lity in iron called cold shorty and 
would render such iron more tough 
when cold. 

On the trial of an action for the 
3 O infringe* 
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infringement of this patent, it ap- 
appet^ed that iron had before been 
extracted from slags, that it had 
been previously discovered, and 
even published, that the applica- 
tion of lime would prevent the 
quality called cold short, that such 
application had been used fbr that 
purpose in an extensive iron work 
for a series of years previous to the % 
date of the patent ; and that the 
Defendants had not worked ac- 
cording .to the processes, com- 
pounds, and proportions described 
in the specification, for that they 
frequently varied the proportions, 
and, in one instance, omitted one 
of the ingredients altogether, with 
an equally successful result » Held, 
by three judges, Gibbs C. J. ab- 
sente, that there had been no in- 
fringement, and that the patent 
was void, the inv«entiou claimed 
not being new. Hill v. Thompson 
and Forman. P(^gc 375 

PAYMENT. 

See Bankuptcy, 12. 

PETITIONING CREDITOirS 
DEBT. 

See Bankruptcy, 9. 

PLEADING. 

And see Award. Bankruptcy.! 
Bill of Exchange, 1. Cove- 
nant, 5, 6. Dilapidations. 
Money had and received. 
Money paid. Practice, 3. 
Trespass, 2. Warrant of 
Attorney, 2. Work and La- 
bour. 


1. To debt on bond conditioned, that 
the Defendant should not open a 
shop within a certain distance of 
premises demised to him by the 
Plaintiff, the Defendant pleaded 
the leave and licence of the Plain- 
tiff : Held, tjiat such plea was bad, 
on general demurrer. Sellers v. 

Bichford. Page 31 

The Defendant purchased a lease- 
hold estate of the Plaintiffs at a pub- 
lic auction, subject to certain condi- 
tions of sale, which were, “ that 
the purchaser should immediately 
pay down a deposit in part of the 
purchase-money, and sign an 
agreement for payment of the re- 
mainder within twenty-eight days 
from the day of sale, when posses- 
sion should be given of the part in 
hand ; and that the purchaser 
should have proper conveyances 
and assignments of the leases, 
without requiring the lessor’s title, 
on payment of the remainder of 
the purchase-money.” Assumpsit 
was brought by the vendor against 
the purchaser for the non-perform- 
ance of the conditions on his part. 
After a verdict for the Plaintiffs, 
on a motion in arrest of judgment, 
on the ground that the Plaintiffs 
bad not set out their title or ten- 
dered the conveyances to the De- 
fendant, it was held, that the Plain- 
tiffs were not bound to set out 
their title; and that allegations, 
that they were ready and willing 
to convey, and that they were 
ready and willing, and actually 
offered to convey, were equivalent 
to a performance of the conditions 


on 



PLEADING. 


on their parts. Ferry and Another 
V. Williams, Page 62 

3. The Plaintiffs declared that they I 

agreed to sell, and that the De- 
fendants agreed to buy, certain 
goods and merchandises, to//, 
328 chests and 30 half chests of 
oranges and lemons, at and for a 
certain specified price, also laid 
under a videlicet. The contract 
proved was for 308 chests and 30 
half chests of China oranges, and 
20 chests of lemons, without spe- 
cifying price: Held, that there [ 7 . 
was no variance, the price and 
quantity being laid under a vide- 
licet, Crispin and Another v. 
Williamson, 107 

4. A, and B. being assignees under 

one commission of bankruptcy, and 
C, being assignee under two other 
commissions, cannot sue jointly ; 
but the declaration should state 
what tlieir respective interests are. 
Itay and Others, Assignees of . 
Brown and Others, Banhrupts, v. 
Davies and Others, 134 

5. In avowing, as executor or ad- 

ministrator, under the statute of 
32 Hen, S, c. 37* 1., it is not 

necessary for the Defendant to 
state for what term the tenant held 9. 
the premises. Queere, whether the 
statute 32 Hen, 8. c,37* applidfe to 
rents arising out of terms for years ? 
Meriton v. Gilbee. 159 ' 

6. In an action on a recognizance of 
bail, taken before a commissioner 
in the country, the venue was laid 
in Middlesex, and the declaration 
stated that the Defendant, of A„ 
in the county of B,y came before 
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C., then and there being a. coin* 
missioner, &c, for B,, and thefi and 
there before such commissioner 
became bail : Held, that this was 
ii sufficient averment that bail was 
taken in B,, so as to give C, au- 
thority to take It ; that such aver- 
ment being made without a venue, 
yet Ihe county in the margin would 
help ; and that the action might 
be"* Well brought in Middlesex, 
where the recognizance was filed. 
Hartley v. ifodgson, ^ Page 171 
A common of fishery is not cor- 
rectly described by alleging it to 
be a common fishery. Benett v. 
Cosiar, 183 

8. Breach of covenant assigned that 
the defendant, to wit, on, &c., and 
on divers, to wit, nineteen other 
days between that day, &c., did, 
&c. Plea, that the Defendant did 
7iot on the several days in the de- 
claration mentioned, &c,: Held, on 
special demurrer, that the plea was 
bad, as it took an immaterial tra- 
verse, and tied the Plaintiff' down 
to prove breaches on all the parti- 
cular days mentioned in the de- 
claration. The Corporation of 
Arundel v. Bowman, 190 

The declaration stated that A, 
w^as indebted to the Plaintiff in a 
certain sum, to wit, !i6/. l^s, 6d,, 
being the balance of a certain 
larger sum, and that in consideration 
that the Plaintiff would forbear to 
sue A,, the Defendant undertook 
to accept a bill for the said ba- 
lance of 2^l,\3s,6d, The ac- 
tual balance due was only 26/*; 
Held, that although the sum in 
3 0 2 the 
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the 'Statement of the contract was 
nof laid under a mdelicet, yet, as it 
referred to the inducement where 
the sum was laid under a videlicet^ 

« and as the substance of the con- 
tract was to pay the balance ducy 
there was no variance. Bray v. 
Freeman, 1 97 

10. By charter-party the Defendant 
covenanted to pay freight for a 
cargo, at a certain rate per ton, 

Jreight measurement. To an ac- 
tion of covenant for non-payment 
of freight, he pleaded, Jlrsty that 
by the usage of the particular trade 
an account must be produced to 
the freighter by the owner, before 
he could demand payment of the 
freight, and that no such aocount 
was delivered ; and, secondlyy that 
it was the duty of the Plaintiff to 
deliver a freight measurement, and 
that he had not don^ so : Held, on 
demurrer, that these pleas wbre 
bad, as the usage so pleaded would 
create a new condition, and vary 
the terms of the original contract. 
Gibbon V. Young, 254 

11. A declaration in assumpsit stated 
in the first count that the Plaintiffs 
were possessed of lands for the 
residue of three terms, which re- 
spectively commenced on the 15th 
*Fehrf,qryy 1785 ; that they put 
them up to auction, subject to a 
condition that the purchaser should 
take the stock in trade at a valu- 
ation ; that the Defendant pur- 
chased the same, and that the 
stock was valued a sum speci- 
fied. Breach, non-payment of 
that sum. The second count was | 


for lands bargained and sold, and 
counts for goods sold and deli- 
vered ; and the money counts were 
added. The leases under which 
the Plaintiffs derived title, were 
dated on the day laid, habendum 
from the day of their date ; and 
the valuation proved, after stating 
the prices of each article of stock, 
was indorsed with a memorandum, 
that certain pans were valued as 
sound, but should any of them 
prove broken the first time of 
boiling, an allowance was to be 
made thereon, and with that con- 
dition the stock was appraised at a 
certain sum, (the same as that laid 
in the declaration) : Held, that the 
statement of the day of commence- 
ment of the terms was immaterial ; 
and that the valuation might be 
considered as absolute , as there 
was no proof of the pans being 
broken at the time mentioned. 
Welch and Another^ Assignees of 
Kilshavoy a Bankrupty v. Fisher. 

Page 338 

12. In replechiy the first cognizance 
averred a custom within a manor 
for the court leet to make regu- 
lations touching the commons, and 
the stocking thereof, and to order 
thjit,on breach, such penalty should 
be paid by the offender as to the 
jurors should seem meet ; and a 
further custom that, on refusal to 
pay, a distress might be taken ; it 
then averred an order of a court 
leet, that no person should keep 
*on the commons any steers after 
two years old, on the penalty of 
a head, and justified taking 
the 
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the cattle, as being steers more 
tium two years old, and being in 
the common damage feasant. The 
second cognizance justified taking 
the cattle damage feasant in the 
locus Vi (juo, as the soil and free- 
hold of the loril. * The Plaintiff 
})loadcd to the first cognizance, 
that tlic cattle, at the time when, 
S:c. were less than two years old, 
on which the Defendant j(uned 
issue ; and for plea to the second 
cognizance, the Plaintiff prescribed 
for common aj>purtcnant over the 
locus in quoy for such cattle as 
should l)e permitted hy the bye- 
laws of the manor, and averred the 
like bye-law as in the first cog- 
nizance, and that after the bye- 
law, and before the time when, &c. 
be put bis cattle, being steers less 
than two years old, on the com- 
mon, and they remained therein 
feeding until, &c. The Defendant 
replied that the cattle, at the time 
when, Sre, were not less tlian two 
years old, on which issue was 
joined: Held, that the first cog- 
nizance was bad, because it did not 
aver any demand and refusal to 
pay the penalty before the distress 
taken, and that the Plaintiff there- 
fore was entitled to judgmcnli wou 
obstante veredicto, on the first issue. 

Held, also, that the plea in bar 
to the second cognizance was bad, 
because it did not aver the age of 
the cattle at the time of the dis- 
tress taken, and that the imma- 
terial issue joined on that plea could 
not aid the imperfection thereof. 

Held, also, that no repleader was 


to be awarded to the Plaintid' as to 
the second issue. Clears vT&tevens* 
Page 4?13 

13. ^ In an action of debt for an escape 
against the warden of the Fleets 
the bill alleged that the prisoner 
was brought to the bar of C. P. by 
habeas corpus ; and that thereupon 
the prisoner was by that Court re- 
committed to the prison in exe- 
cution, “ as by the said commit- 
ment more fully and at large ap- 
pears.” Special demurrer, assign- 
ing for cause the omission of the 
averment that the commitment was 
of record. The Court, relying on 
the case of Turner v. Eyles, (3 Bf' 
&: iy 456.) gave judgment for the 
PIaintift‘; but, on the distinction 
between that case and the present, 
being subsequently pointed out, 
namel}', that in Turner v. Eyles 
the objection was made after ver- 
dict, whereas here the defect was 
pointed out by demurrer, the Court 
revoked their judgment, but al- 
lowed the Plaintiff to amend on 
payment of costs. 

Semble, therefore, that on special 
demurrer, the omission of such 
averment is fatal. Barns v. Eyles* 

512 

14. The declaration stated that 
Defendant undertook that he would 
procure his co-trustee to join with 
him in transferring or causing to 
be transferred, and that the De» 
fendant and his co-trustee should 
accordingly transfer certain stock, 
standing in'' their joint names, aiid 
breach. The proof in support of 
the declaration was, that the De- 

3 0 3 fendant 
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fendant directed his bankers to 
sell tlTe stock* who accordingly 
sold the same, by their broker, to 

e the Plaintiff for time, and informed 

* 

the Defendant thereof in a letter, 
enclosing the power of attorney; 
that the Defendant, by lctt 4 ?r, ac- 
knowledged the receipt of it, and 
wrote that he had signed the 
power, and had« forwarded it im- 
mediately to his co-trustee; that 
the stock not being transferred at 
the day appointed, the Defendant* 
in subsequent letters to his bankers, 
treated the loss as one which must 
be borne either by himself, or the 
cestui que trusty and acquitted the 
bankers of doing wrong in iqaking 
the sale. The Plaintiff was non- 
suited : Held, that the contract 
was a mere conditional contract by 
the Defendant to concur with his 
co-trustec in the sale, and that the 
nonsuit was w^cll directed. Leyton 
V. Sneyd* Page 532 

15. Under an averment that one o: 
the links of a warranted chair 
cable broke, and that thereby the ' 
chain cable and an anclior to which 
it was attached, were wholly lost, 
it is sufficient to prove that a Jink 
of the chain cable being broken, 
the pilot, for the preservation of 
the sfiiip and crew, slipped the 
cable, and that the anchor and 
chain cable were thereby lost. 

Held, also, that under the w^ar- 
ranty of the cable, the Plaintiffs 
might, in addition to the value of 
the cable, recover the value of the 
lost anchor, to which the insuf- 
ficient cable was attached. Bor- 


radaile and Others v. Brunton and 
Others* Page 535 

16. Where, in an action on the case 

for an excessive distress, the pre- 
mises were averred to be in the 
parish of St. George the Martyr^ 
Bloomsbury ; and the proof was, 
that the premises were in the parish 
of St. George^ Bloomsbury ^ the va- 
riance was held to be fatal. Har- 
ris v. Cook, 539 

17. The acceptor of an accommo- 

dation bill, drawn by the Defend- 
ants before bankruptcy, declared 
against them specially after their 
bankruptcy for not providing him 
with funds to pay the bill when 
due ; whereby he had been forced 
to pay the costs of an action, and 
give a cognovit for the amount of 
the bill, and had been obliged to sell 
an estate in order to raise money 
for the payment of the same. The 
Defendants pleaded their certifi- 
cate. The Court of C. P. held 
this a good bar under stat. 49 G. 3. 
r. 121. 5.8.; and the Court of 
K. B. afterwards affirmed the judg- 
ment* Vansandau v. Corsbie and 
Another. 550 

18. Plaintiff, lessee of a farm, cove- 
nanted with the Defendant, his 
lessor, to fetch and bring all such 
materials as should at any time 
during the continuance of the term 
be wanted in erecting a thrashing 
mill; which mill the Defendant 
covenanted with the Plaintiff to 
‘'erect during the continuance of 
the term, fol* the use of the lessee 
and the occupiers of an adjoining 

farm 
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farm. The Defendant pleaded, 
first, that within a reasonable time 
from the date of the indenture, and 
during the continuance of the term, 
he began to provide the necessary 
materials for erecting the mill, and 
whilst he was so doing, the Plain- 
tiff desired him not to erect the 
same, but to refrain from so doing ! 
until he should be requested by the 
Plaintiff ; and, lastly, a plea of 
leave and licence during the term : 
Held, on special demurrer, that 
both these pleas were bad. Cord- 
•went V. Hunt. Page 596 

19. The Court refused to grant a 

new trial in an action of trespass, 
on the ground of a variance be- 
tween the nm prius record and the 
issue delivered ; the mistake being 
in the issue, and the record agree- 
ing with the declaration. Jo7ies v. 
Tatham, 634 

20. Under the 54 G. 3. c. 170. 5.8* 

an action on a bond, given to the 
overseers to indemnify the parish 
against the expence of an illegiti- 
mate child, must be brought in the 
names of the overseers in office at 
the time of commencing the action, 
though they may not be the over- 
seers to whom the bond was given. 
Addey and Another v, Woolley and 
Another, 691 

21. If an assignee convert the lands 
assigned to him into pleasure 
grounds, and erect buildings on 
them, he cannot recover the value 
of the improvements in an action 
upon a covenant for quiet enjt)y- 
ment, unless he state the special 
damage in his declaration specifi- 


POST-HORSE DUTY. 907 

cally. Qfiere. Whether, if so stated, 
he could recover 1 Lewis v. Cftwijp* 
helL ^age*llB 

PLENE ADMINISTRAVIT. . 

See Costs, 1. 

POLICY. 

See Insurance, 1. Lien* Tro- 
ver, 2. 

POOR’S RATE. 

$ee Distress, 1,2. 

POST-HORSE DUTY. 

The Defendant, being licensed to let 
post-horses, agreed with the prds* 
prietors of a country weekly news- 
paper, to convey the same on 
Friday in every week from JV. S% 
to Z/., where he delivered the same 
for a weekly payment. The paper 
)vas conveyed by the Defendant 
or his boy, generally on horseback, 
and sometimes in a one horse 
chaise ; and the Defendant was in 
the habit at such times of carrying 
parcels for hire from N. S, to L, 
Sometimes he carried a passenger ; 
but in that case he paid the post- 
horse duty. In an action of as- 
sumpsit by the farmer of the post- 
horse duties, for duties alleged to 
have been incurred by him in ex- 
ecuting this contract, the Court 
held that there was no letting to 
hire for the purpose of travelling to 
bring the Defendant within the 
liability created by stats. 25 G. 3. 
c. 51., or 44 G. 3. <J. 98. sch. B* 
Votvse Vk Fverard, 653 

POWER. 
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POWER. 

And Grant, 2. De- 

vise, 2. 

1, Lands were settled subject to a 
power of sale in trustees, with the 
consent of the tenant for lifo. A 
recovery was afterwards suffered, 
in which the tenant in tail under 
the settlement ^as vouclied, and 
by the recovery deed it was agreed, 
that the recovery should enure in 
confirmation of the estates created 
by the settlement which were an- 
tecedent to the estate tail, and in 
confirmation of the powers annex- 
ed to those estates and subject 
thereto. To such uses as the te- 
nant for life and tenant in tail should 
appoint. The tenant for life and 
tenant in tail afterwards exercised 
their power of appointment, and 
the trustees concurred with them 
in a conveyance of the lands, and 
they thereby created new powers of 
sale : Held, that the power of sale 
in the original settlement was not 
destroyed. Roper v. Hnllifax, 

Page 84^5 

2. Where trustees are authorised to 
give receipts for the purchase- 
money of land directed to be sold, 
and ^uch purchase-money is di- 
rected to be laid out in the pur- 
chase of other lands, to be settled 
in the same manner as the lands 
sold ; a purchaser having paid the 
purchase-money bond fide to the 
trustees, and having taken their 
receipt, cannot be aftected by any 
misapplication of the money by 
them. Ibid, 


PRACTICE. 

And see Attachment. Bank- 
ruptcy, 11. Covenant, 3. Dis- 
tringas. Fines and Reco- 
veries, Practice of Passing. 
Insolvent Debtor. Interest. 
Landlord and Tenant. Plea^ 
iNG. Prisoner. 

1. After trial, an affidavit, tending to 

impeach a verdict by stating cor- 
rupt motives in one of the jurors, 
cannot be received. Hindle v. 
Birch and Hepgate, Sheriff ofi Mid- 
dlcsex* Page 26 

2. A, sued out a ca* sa, against H., 

who, having put in bail, became 
bankrupt and obtained bis certi- 
ficate ; A,y in about two months 
afterwards, signed an agreement 
to accept a composition from i?., 
provided all his creditors would ac- 
cept the same ; a few days after 
the signature of the agreement by 
A.y execution was levied by him 
on B's, bail : Held, that the ca, sa, 
against the principal, and all the 
proceedings against the bail, must 
be set aside ; but that, as the bail 
had so long delayed their appli- 
cation, they could only be relieved 
on payment of costs. Thackeray 
arM Others v. Turner, 28 

3. A declaration was delivered on 
the essoign day of Hilary term, 
and an imparlance to Easter term 
was obtained by the Defendant. 
In that term a rule to plead waa 
^iven, but no demand of plea was 
made. The Plaintift* having, in 
Trinity term, signed judgment as 

for 
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for want oF a pica : Held, that tlic 
judgment was irregularly signed, 
that all the proceedings thereon 
must be set aside, and all further 
proceedings be stayed. Harvey v. 
Goodjbrd. Patre Sfl 

4. Bail permitted to justify at the 

rising the Court before the last 
day of the term. Hopper a7id 
Another v. Jacobs. 5G 

5. The Court will discharge with 

costs a rule obtained on affidavits 
of a party, which are sworn before 
his own attorney in the cause. 
Hopkinson v, Buckley. 74 

6. In showing cause against a rule 

for judgment as in case of a non- 
suit, an affidavit that the Plaintiff 
did not proceed to trial according 
to notice, in consequence of the 
absence of a material witness, need 
not name the witness. Jordan v. 
Martin and JVi/e. JOi- 

7. The Defendant’s bail in error 

ought to have justified on the 26th 
November; but, being too late, the 
Court permitted them to Justify on 
the 27th. A habeas corpus^ re- 
turnable on the 27th, had issued tc 
the warden of the Fleet to bring up 
the body of the Defendant, in order 
to charge him in cxcaaition ; but 
the Court Iield, that the operation 
of the habeas corpus was suspended 
hy their permission ; and, the bai 
having justified in pursuance o 
such permission, discharged the 
Defendant. Sparroxe v. Sir JVat- 
kin Lcives. ,126 

8. A writ was served at eight o’clock 
on the evening of the day on which 
it was returnable ; and notice, 


dated the same day,, of a declar- 
ation being filed conditionally on 
that day, was gi'^n on the follow- 
ing morning: Held, that there was 
•no irregularity. Walbaticke v, Afj- 
hott. Page 1 27 

). Semhle, that the Court will permit 
baif to justify, as tenant by the 
curtesy of lands in the Isle q/' Many 
without affidavit or other evidence 
that the law of* tenancy by curtesy 
prevails tlicrp. Toynsey v. Napier, 

148 

10. The Court will not grant a motion 
for changing the venue after plea 
pleaded. The Plaintiff may retain 
the venue, notwithstanding a mo- 
tion to change it, on undertaking 
to^givc material evidence arising 
either in the county laid or in a 
third county. Proof of letters con- 
taining the promise upon which the 
action is l)Pt)ught, written and put 
into llu; post-office in the third 
county, is sufficient to satisfy such 
undertaking. Smith v. Walker. 

169 

IX. Where in an action of trespass to 
a fishery, the jury find the Defendant 
justified on one issue, and state the 
right under whicli they found him 
justified, sucli a finding may be 
treated as a special verdict.. 
v. Coslar. * 188 

12. A capias quarc clausum frcgit 
issued against A. and B.y witli an 
ac etimn in debt, upon which A, 
was arrested. A S})ecial original 
in debt, a capias^ aliasj and pluriesy 
and writs of exigent issued against 
both; there was a supersedeas as to 
A., and an exigent retulrned that B. 


was 
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was ‘outlawed on the 23d October; 
and on j;hc 26th November, a de- 
claration in debt was delivered 
against A. entitled of Trinity term, 
'averring the outlawry of J5.: Held, 
that the delivery of the declaration 
was regular, but that as it was en- 
titled previously to the outlawry, 
it was wrong. The Court, ^how. 
ever, allowed it to be amended on 
payment of costs'. Gent and An- 
other V. Abbott and Maitland. 

Page 187 

13. Where a verdict was found against 

a Defendant, and a material wit- 
ness for him arrived on the follow- 
ing day, the Court refused to grant 
a rule for a new trial, because 
no application had been made to 
put off the first trial. Elmsiie v. 
Wildman. 236 

14. The Defendant was arrested, 

upon a capias directed to the she- 
riffs 0 ^ London, which issued up6n 
an office copy of an affidavit of 
debt, sworn before the filacer for 
Devon, no affidavit having been 
made before the filacer for Lon- 
don: Held, that the proceedings 
were regular, and the Defendant 
not entitled to his discharge. An- 
derson V. Haynian. 21-2 

15. A notice by mistake to a Defend- 
ant to 'appear on a day which has 
past is an irregularity, for which 
the Court will set aside the pro- 
ceedings. Baratta v. Lee. 

16. A capias quarc clausum fregit 
issued against A. and /?., with an 
ac ctiam in debt, upon wliicli A. 
was arrested. A special original 
in debt, a capias, alias and pturies, 
and writs of exigent, issued against j 


both, and B. was outlawed on the 
23d October; after which a declar- 
ation in debt on the original was 
delivered against A. only, entitled 
of Trinity term ; Held, that the 
bail were not entitled to be dis- 
charged on a imotion for that pur- 
pose, upon the ground of a variandS'^^^; 
between the declaration and the 
process, upon which the Defendant 
was arrested. Gent and Another 
V. Abbott. Page 304 

17. A motion in arrest of judgment 

must be founded on the nisi prius 
record, (which must be taken from 
the issue-roll,) and not on an ap- 
parent error in the copy of the de- 
claration delivered. Nevoball v. 
Adams. 335 

18. A commission of bankrupt had 

issued against A. in 1808, under 
which he did not obtain his certi- 
ficate. Another commission issued 
against him in 1815, under which 
he was ’imprisoned, and brought 
his action in K. B. against the com- 
missioners for that imprisonment. 
At the trial, being unprepared with 
proof of the first commission, he 
was nonsuited. He then brought 
an action for the same cause in 
C. P., which court staid the pro- 
ceedings in the latter action till the 
costs of the former should be paid, 
Cravdey v. impey. 407 

19. It was sworn by the first of two 
deponents that he went to the 
Fleet prison, where the Defendant 
was then in custody, for the pur- 
pose of serving him with a capias 
ad respondendum, and that having 
found the Defendant therein, he 
tendered to him a copy of the writ, 

at 
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at the same time shewing the ori- 
ginal writ, and explaining to the 
Defendant the intent of the ser- 
vice; but that the Defendant re- 
fused to take the copy, and walked 
away, whereupon the deponent fol- 
lowed him, endeavouring to prevail 
■^on him to take the copy, but the 
Defendant refused, and told the 
deponent, if he did not leave him, 
the deponent would get himself 
insulted, whereupon the deponent, 
fearing violence, desisted. 

It was sworn by the second de- 
ponent that, on the evening of the 
same day, he went to the Fled 
prison for the purpose of deliver- 
ing the copy of the writ to the De- 
fendant; that he went into tlie 
deputy warden’s office, and in- 
formed him what had passed in the 
morning, and requelted him to 
have the Defendant into the turn- 
koy's lodge, that the deponent 
might personally deliver the copy 
of the writ to the Defendant, and 
shew him the original : that the 
Defendant was called by the crier, 
but refused to see any body except 
in his room ; whereupon the de- 
ponent offered to go there, but was 
prevented by the deputy warden, 
who said lie might not t^cape 
with his life, and that tlie prison 
would be in an uproar; that it was 
impossible for the turnkeys to pro- 
tect the deponent, but that if the 
deponent would leave the copy of 
the writ with the deputy warden, 
it should be given to the Defend- 
ant on the following morning ; that 
the deponent was informed, and 
believed that the Defendant was 


discharged from the Fleet two^days 
afterwards; that he had«made fre- 
quent attempts to serve him at his 
dwelling-house; that the Defend- 
ant could not be found, and that 
the deponent believed he secreted 
hin^self to avoid the service; and 
that| the deponent had been in- 
formed by Joseph Foul/ces, one of 
the turnkeys of the Fleet prison, 
that he, J. F,, did deliver to the said 
Defendant personally, in the prison, 
a copy of the said wriTI Held, that 
this could not be deemed good 
service. Pigeon^ WidotVy v. Bruce 
and Dobson^ Page 410 

20. At the trial of a cause, a verdict 
was taken for the Plaintiff, subject 
to case for the opinion of the 
Court of C. P. The case, as drawn 
for the Plaintiff, was objected to by 
the Defendant, on the ground that 
jt cxclude(l*tlie only point intended 
to he raised. The counsel on both 
sides (not of the degree of the 
coif,) then attended before the 
judge who tried the cause, who, 
after hearing them, and referring 
to his notes, decided that the case, 
as it stood, W'as correctly drawn. 
The Defendant’s and Plaintiff’s 
junior counsel then signed the case, 
and the Plaintiff obtained ajser- 
jeant’s signature; £wid hhnded tlie 
case to the Defendant s attorney 
for signature in like manner, that 
it might be argiicdk The attorney 
having refused, on the ground that 
he should compromise the question 
w'hich his client intended to try, 
the Court gave the Defendant two 
days to tibtain the proper signa- 
I tures, and, on his non-compliance, 

ordered 
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ord-ercil the 'imUea to be delivered 
to the PlaintilF. Jachnn and An- 
other V. Hall. Page 421 

21. All attorney, before whom, as a 
‘commissioner, an affidavit had been 

sworn in the country, had been the 
legal adviser of one of tlic depon- 
ents, and had, in London, t(|J^d the 
party really interested in the cause 
lor which the affidavit was sworn, 
that he intended to move the court 
in that cause, in which, however, 
he was ilTit the attorney. The 
Court held, that this formed no 
objection to the affidavit, which 
was accordingly received, IV il- 
Hams V. Jolui Pearce Jlockin, and 
Hannah Read. 4o5 

22. The Court will not interlcoe to 
relievi^ an outlaw in a summary 
way, unless lie appears, or will for- 
ward the Plaintiff’s suit. Tfierc- 
fore, whore a w rit of capias ad re- 
6'pondendmn, with an ac eliani on 
promises, was sued out by the 
Plaintiffs against //,, resident, and 
Ji., a foreigner, not resident in this 
country, whereupon A. w^as ar- 
rested, and put in bail, and an 
original (jnarc clausum ^Lregit, 
(throughout whicli the singular 
pronoun was used instead of the 
plural, I giviRg B. no addition, and 
without* an ae etiani, w'as sued out 
by the Plaintifi’s against A. and B.y 
followed b}' writs of alias, plurics, 
exigent, and proclaniaiion, all 
properly w'orded, and containing 
clauses of nc eliani, and a superse- 
deas was sued out against B., who 
was thereu|)on outlawed ; tlie Court 
refused, on motion by B., to re- 


I verse or set aside tlie outlawry for 
irregularity, but left him to his 
writ of error. Soil?/ and Another 
Y. Vorhes and Eller?nan. Page S16 

23. A friend of the Defendant de- 

posited w’ith the sheriff on the De- 
fendant’s arrest, a sum in lieu 
bail under stat. 43 G. 3. c. 46. .v. 
Bail w^as afterwards jnit'iii, and the 
Defendant, wlio had become a 
bankrupt after the money liad been 
deposited, surrendered in tlieir dis- 
charge. Tlie Chnirt held them- 
selves liound by the statute to order 
the repayment of the deposit to 
the Defendant. Edelstcn and An- 
other V. Adams. 557 

24. After a rule to jilead, and notice 

of trial given, the (’ourt ref’i.ised to 
set aside the declaration and sub- 
sequent jirocccdings i’or irregu- 
larity, where one of the counts in 
the declaration delivered was de- 
livered on unstamped paper. Brande 
\.Bich. 591 

ITi'ldjalso, that there was nothing 
in the objection that money counts 
are partly printed and partly writ- 
ten. id. 

25. Where notice to pdead is given, 
and, before the cxpir.ation of the 
time nameil in the iKjtice, a judge’s 
ord«r for furtlier tiim^ to plead is 
obtained, such time is to be reck- 
oned from the expiration of tlie 
time named in the notice to plead, 
and not from the date of the judge’s 
order. Aspinnl v. Smith. 592 

26. Wlicre the declaration filed in the 
office before the Defendant’s ap- 
pearanei', was indorsed as filed 
conditionally, and the notice served 


on 
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on tlie Defendant was of a declar- 
ation generally, the Court refused 
to set aside the proceedings for ir- 
regularity. Watkins v. Woolley, 
Page 6 f 

27* An affidavit, intituled A, against 
B, and Another^ is bad; for the 
should be described by 
their Christian names and surnames. 
Doe^ on the demise of Spencer and 
Others i v. Want and Another. Gf? 
28. Tlie Court will not compel the 
attendance of a witness before 
the prothonotary, to enable bim to 
tax a bill of costs arising in this 
court, referred to him for that pur- 
pose by a Master in Chancery. 
Prolhcroc v. Thomas. G7() 

2y. VV’here a Defendant surrenders 
in discharge of his bail in the va- 
cation after the term in wdncl) final 
judgment has been , signed, that 
term is reckoned as one (if the two 
terms within which the Piaintiff 
must charge liim in ('xeention. 
Niel V. Lovelace. G71' 

80. The Court refused to issue a dis- 
tringas to compel an appearance on 
an affidavit stating tin' declarations 
of the Defendant’s wife, the affi- 
davit being insufficient without 
them, on the ground that the De- 
fendant should, not be j>rejudiecd 
by the declarations of his wife. 
France v. Stephens. ()9.8 

.81. Security for costs cannot he re- 
(piired from a foreigner in the ha- 
bit of residing in this country four 
months in the ^mar. Durcll v. 
Matheson^ 'Ml 

32. The Court will not amend a rule 
for a new trial by providing that 
the action shall not abate by the 
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death of a i)arty, wl^erc a sjurety 
has previously entered into a bond 
for })ayment of the damages and 
costs of the second -trial. Lopez v. 
f>c Tastet. Page 712 

33. Where a verdict is taken, subject 
to an order of reference, if the ar- 
bitititor refuse to make his award, 
thelCourt will not allow a verdict 
to he entered, unless the order of 
reference he m!ide a rule of court. 
Kirkus V. Hodgson. 733 

34*. A British officer saving abroad 
under a 1‘oreign power, not com- 
pellable to give security for costs. 
O’f.rau/crv. Macdonald. 73(> 
3.7. Security for costs is not required 
from a person while in this country, 
ali^iongh usually residing abroad. 
Aiwnymous. 737 

I I’RINCIPAI, AND ACaCNT. 
j Sac Assusiiwit. Bim- oi' Ex- 
j CilANCK, I, 2. ThoVEK. 

PRINTER. 

See WoKiv AND Labuuji. 

PRISONER. 

And see Insolvent Deutou. 

I The Coiwt will not change the: cus- 
! tody of a prisoner u here the 
crown is eoncern(.'(1 , wi(jioul«thc 
express conseni. ftf its officers. 
Leigh V. Sherry. 148 

PRIZE. 

1. //., when a prize was taken by a 
revci’iie cutter, bore the commis- 
sion of mate, but was acting com- 
mander on board under an order 
from the commissioners of customs, 


com- 
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coiQmunicaVed by jitter to tin 
comptroller and collector of the 
port to Which the cutter belonged, 
and by thein communicated by 
Jettcr to directing him to take 
care that the cutter should be kept 
at sea under his command, to the 
end that the service miglit mjt suf- 
fer, until another commander \:hould 
he appointed: Held, that he was 
entitled to the commander’s share 
under the king’s warrant, referring 
to a former warrant, which de- 
scribed tlic share as to be distri- 
buted amongst the commanders, 
officers, and crew of the vessel 
making the capture, as a reward 
Jbr that service ; although the for- 
mer commander, whose coijamis- 
sion as such, had been before 
withdrawn and cancelled on some 
supposed misconduct, and who had 
consequently left the cutter, w'as 
afterwards restored, and a new 
commission granted to him, bear- 
ing the date of his former commis- 
sion, viz. a date anterior to the 
capture. Taylor v. Pill. Page 805 

2, Held, that A. was not entitled to 
the full share of commander with- 
out deducting the share of a de- 
puted mariner, who was on board 
at the time of the capture, but 
Wt^’o, ^t the lime of A.*s beginning 
to act * as commander, acted as 
mate, and was acting as such, and 
not as a deputed mariuer, at the 
time of capture, but without any 
commisssion or authority to act as 
mate. Ibid. 

PROMISSORY NOTE. 

And see Monky Counts. 


1. Assumpsit on a promissory note 
payable twelve months after date 
to the Defendant, and indorsed by 
him as a security for the debt of 
the maker: Held, that the De- 
fendant was entitled to notice of 
non-payment by the maker; and, 
that evidence of a parol agrefs- 
ment at the time of making an# 
indorsing the note, that payment 
should not be demanded till after 
the sale of the cstateS of the maker, 
could not he received as a waiver 
of the right to such notice. Free 
and Another v. Hawkins. Page 92 

2. The Plaintiff agreed to take a hill 
of exchange drawn by the De- 
fendant and accepted by A., pay- 
able to order, in satisfaction of a 
promissory note for a much larger 
amount, on condition that the 
original note should revive, if the 
bill should be dishonoured. The 
bill was dishonoured ; but no de- 
mand was made on the Defendant 
on the day it became due ; and, on 
the following day, the Defendant 
tendered the amount, which the 
Plaintiff refused to a^ept, and 
sued on the original nme : Held, 
that the Plaintiff was not entitled 
to recover. Soward v. Palmer. 

277 

PROMOTIONS. 

See Memoranda. 

PROTHONOTARY. 

See Practice, 28. 

REPLEADER. 

See Pleading, 12. 


I 


RATE. 



JIEPLEVIN. 

R 

RATE. 

See Poor’s Rate. 

RECEIPT. 

^See Power. 

RECOGNIZANCE. 

See Pleading, 6. 

RECOVERY. 

See Fines and Recoveries, Prac- 
tice OF PASSING. Power,!. 

REFERENCE. 

See Award. 

RENT. 

Administrator. Agreement. 
Assignment. Landlord and 
Tenant. Replevin. 

RENT CHARGE. 

See Fines and Recoveries, Prac- 
tice Of passing, 27. 

REPLEVIN. 

And see Distress. Pleading, 12. 

• 

Distress under a magistrate’s war- 
rant to levy a sum ordered by him 
under the statute of labourers, 
20 G. 2. c. 19. The Plaintiff re- 
plevied, and removed his replevin by 
writ re* Ja, lo, into the Court of 

C. P. The Court discharged a fule 
nisi to set it aside, obtained on the 
ground that the sixth section of 


SERJEANT’S SIGNATURE. 91.5 

the statute provide^ that ly cer** 
tiorari or other process should re- 
move proceedings under that act 
into any court at JVestminster f 
Jiolding, that the replevin was# a 
collateral proceeding, and not 
within that section. Wilson v. 

W%ller and Another. 521 

1 

REPUBLICATION. 

See Devise, 4. 

REVENUE. 

See Freight. Post Horse Duty. 
Prize. 

REVERSION. 

See. Crown Grant. 

REVOCATION. 

See Award. Devise, 4. 

s 

SALE. 

See Auctioneer. Pleading, 2# 
Vendor and Vendee. 

SCIRE FACIAS. ^ 

See Warrant AttoAney, 2. 

SEPARATION. 

See Baron and Feme. 

SERJEANT’S SIGNATURE. 
See Practice, 20. 

SERVICE 
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I^RVIC!^ OF PROCESS. 
See Pkactice, 19. 

i^T-OFF. 

S^e Award, 2. 


SPECIFIC APPROPRIATION. 

SPECIAL VERDICT. 

See Practice, 11. 

SPECIFICATION. 

See Patent. 


SEWERS. I 

Commissioners of sewers hajje not | 
such a possession in their works as 
to enable them to maintain an ac- 
tion of trespass against wrong 
doers; therefore, Yi^herc the com- 
missioner;* of sewers l)rought an 
action of trespass against the com- 
missioners of a harbour for pulling 
down a clam erected the former 
across a navigable stream, and had 
obtained a verdict, the Court or- 
dered a nonsuit to be eiVcred. 
The Duke of Netvcaslle and Others I 
V. Clark and Others, Pa<^e 602 

SHERIFF. 

Sec Bankruptcy, 7. Execu-| 
TioN. Fraudulent Assign- 
ment. Practice, 14. 23. 

SHIP. 

See Cc^venant, 6. Freight. In- 
surance. Money had and 

RECEIVED. ]*RIZE. 

SHRUBS. 

See Distress, 3. 

SPECIAL CASE. 

See Practice, 20. 

SPECIAL DAMAGE. 

See Pleading, 21. 


SPECIFIC APPROPRIATION. 

A, agreed to consign goods to B, an#’ 
C., foreign merchants,' to be sold 
abroad on commission on his ac- 
count, on which D. guaranteed 
that B. and C. should sell the 
goods to the best advantage. Be- 
fore any transaction took place, C. 
ceased to be a partner with B,^ 
and D., residing in London^ took 

C. ’s place, under the linn of B, 
and Co. A. afterwards consigned 
goods to B, and Co. abroad, who 
remitted the proceeds to 7)., for 
the purpose of being handed over 
to ^4., who, in consequence, drew 
bills upon D., which he, by letter, 
agreed to accept, stating that he 
depended on //.’s promise to pro- 
vide for them if remittances should 
not arrive from B, and Co. to meet 
them, and desiring that A, would 
write to him that the bills were 
drawn on account of A.'s consign- 
ments to B. and Co. A, became 
bankrupt, previous to which B, 
and Co. had remitted to jD., di- 
recting him to pay A, on account 
of goods consigned by A,, which 
remittances were not received by 

D. till after the bankruptcy. B, 
and Co. afterwards sent other re- 
•mittances with similar directions, 
with which D. credited the bank- 
rupt in his account, and debited 

him 
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him with the acceptances given by 
D. to A, before his bankruptcy, 
but paid afterwards. In assumpsit 
by the assignee of A* to recover 
the last remittances from Z)., who 
had applied them to the liquidation 
of his acceptances in favour of A.: 
ifleld, that he was not entitled to 
recover, on the ground of a spe- 
cific appropriation of the pro- 
ceeds of thc s'goods consigned to 
B* and Co. before the bankruptcy, 
to provide for the acceptances so 
given to A. by DS Thomasy As- 
signee of Eatouy a Bankrupty v. 
Da Costa. Page 34*5 

STAMP. 

And see Evidence, 4<. Money had 
AND RECEIVED, 3. PRACTICE, 24*. 

A bond to secure the damages to be 
recovered upon a new trial, and 
the costs of the action, in the event 
of the result of a second action 
proving similar to that of the first 
action, is properly stamped with a 
35s, stamp. Lopez v. De Tasiet, 

712 

STATUTES referred to in this 

volume. 

■ 

Hen. 5. 

1. r. 5. (Additions.) 519 

Hen. 7. 

19. c. 9. (Outlawry.) 518 

Hen. 8. 

23. e.5. (Sewers.) 622 

VoL. VIII. 


32. c. 34*. (Covenant. •Assignefe of 


reversion.) 720 

52: c. 37. (Distress.) 161,162 

Ehiz. 

8. 0.2. (Costs.) 64*3 

8. c. 13^ [Trinity-house.) 617 

13. 0. 3j (Proclamation.) 519 

13. c. 5. (Fraudulent assignment.) 

678 

43. c. 2. (Poor.) 369. 616 


43. c. 7. ( Bankruptcy. Trading.) 

• 731.788 

Jac. 1. 

l.c. 15. (Bankrupt.) 166.786 
21.0.19. (Bankrupt. Possession.) 

79 


Car. 2. 

12. 0. 18. (Navigation.) 89 

15. 0.2. (Stejiling or destroying 
w5od.) 182 

29. 0. 8. (Frauds.) 682 

Gul. 3. 

9 & 10. 0. 17. (Bill of exchange. 
Protest. Interest.) (563 


Ann. 

1. 0.9. (^>tamp. Apprentice.) 494 
3 & 4. c. 9. (Bill of exchange. Pro- 


test. Interest.) 663 

6. c. 2. (Irish registry.) 789 

7. 0.25. (Bill of exchange. Pro- 
test. Interest.) 663 

9. C.21. (Apprenticeship.) 495 

Geo. 1 . 

6. (Duke of Shrewsbury’s estates.) 2 
3 P Geo. 
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Geo.^. 

5. <7.30- (Bankrupt. Gazette. Mu- 
tual credit.) Pa^cs 21, 22. 500. 

503, 501<, 505. 786 
7* <7. 8. (Stock-jobbing.) *268 
41. c. 19. (Avowry, Growing 
crops.) g69. 433 

12. (County rates.) ^ 570 

16. c, 17. (Insolvent debtor.) 403 

18. <7.22. (Apprenticeship.) 495 

19. c. 32. (Bankruptcy.) 704 

20. <7. 19. (Labourers. Replevin.) 

. 521.523 

32. c, 28. (Insolvent debtors.) 

58, 59. 61 


46. c. 135. (Bankrupt. Notice.) 

Pages 166. 787 

47. <7.91. (Turnpike.) 795 

49. c. 121. (Bankrupt. Notice.) 

166. 176. 316. 318. 323. 325. 552. 

584. 787 

54. c. 170. ‘(Bastardy.) 691 

55. c. 30. (Bridge.) 566. 569 

55. < 7 . 137. (Poor.) 239 

55.(7.184. (Stamp.) 713 

57. (7. 59. (Post-horse duty.) 65.‘( 

i STOCK. 

isce Money Paid. Pleading, 14. 


Geo. 3. 

5. c. 46. (Apprenticeship.) 4<13. 495 
13. (7.84. (Turnpike.) 425. 427, 

428. 431 

16. <7.44. (Turnpike.) 429 

18. c. 28. (Turnpikf^.) ih. 

19. <7. 62. (Carrying lime coastvVise.) 

799 

21. <7. 20. (Turnpike.) 424 | 

25. c. 51. (Post-horse duty.) 653 

26. c. 82. (Duty on policies of in- 1 

surance from lire.) 300 

33. c. 5. (Insolvent debtors.) 58, 

^ 59, 60, 61. I 

37. (%<? harbour.) * 605 

37. (Turnpike.) 800 

SJjV'c.C^. -(Printer.) 142 

39. r.79. (Printer.) 143 

43. (Earl of Shrewsbury’s estates.) 7 
43. c. 46. (Deposit in lieu of bail.) 

' 557 

43. <7.59.: (County bridge act.) ,573 

44. <7.>8. (Post-horse duty.) 653 
46. c.46^ (Turnpike.) 424. 426. 

429.431. 


STOPPAGE IN TRANSITU. 

A trader in London was in the habit 
of purchasing goods at Manchester j 
and exporting them to the conti- 
nent soon after their fUTival in 
London. The goods so consigned 
to him remained in the waggon- 
office of the Defendants, who were 
carriers, until they were removed 
by his agent for the purpose of 
being shipped. A consignment of 
goods for the trader was delivered 
to the Defendants on the 9tli and 
12tli of August; on the 14th and 
17th the goods arrived at the 
waggon-office of the Defendants 
on the IGth or 17th the trader be- 
came bankrupt; and, on the 19th, 
notice of non-delivery to the bank- 
rupt was given by the consignor 
to the Defendants, who, according 
to order, on the 21st delivered the 
goods to a third house: Held, 
that the assignees of the bankrupt 
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were entitled to recover the goods | 

deposited with the Defendants; TOLL. 

and that the right of the consignor Iurnpikk. 

to stoppage in tratisku, ceased on n* 

the arrival of the goods at* the ^ TRADING. 

waggon-office of the Defendants Bankruptcy, J 1. 

in London, Uovoc ^and Another^ 

Assignees of LangCy V. Pickford § ^ RANShER. 

and Another, Pa}jre S Pi Jading, 14. 


SURETY. 

See Bankruptcy, 8. Monev 
Counts. 


T 

TRAVERSE. 

Sec Pleading, 8. 

TENDER. 

See Mutual Credit. Promis- 
sory Note, 2 , 

TIMBER. 

See Freight. 

TITHES. 

A layman, lessee of the tithes of cer- 
tain closes, which the rector lets 
by auction in separate lots every 
year, proves a sufficient title to 
enable liim to recover on the stat. 
2 & 8 Ed, 6. for not setting out the 
tithes, if he proves that he received 
payment for tithes in a fornief 
year. Per Pallas C. J. at Nisi 
Prius, Ganson v. Wells* 542 


I TRAVI^LLING. 

Sec Post Horse Duty. 

TREES. 

See Distress, 2, 3. 

TRESPASS. 

AndseeCo^’Y^,2. Distress, 2. Ex- 
ecution. Practice, 11. Sew- 
ers. 

1. In actions of trespass and false 
imprisonincnt, the question of rea- 
sonable and probable cause for the 
apprehension of the Plaintiff cannot 
be left to the jury. Hill, and 
Wife V. Yates and Another* 

Page 182 
2. Trespass qunre clausum Jregii may 
I be maintained against a Stranger 
by a tenant of the land for a tres- 
pass coqimittedv before his bank- 
ruptcy. Ctarlc V. Calvert* 742 

TROVER. 

4nd see Bankruptcy, 1. 7* Bill 
OF Exchange, 1. Mutual 
Credit. Stoppage in Tran- 
situ. 

. Where A* consigned the gooda of 
B, to C., and C., without notice of 
the right of B*, sold a part, and 
3 P 2 kept 
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USE AND OCCUPATION. 


ke{>t the f’emainder in his posses- 
sion : Held, that C. was liable in 
an action of trover by B, for the 
value of tbe goods that were sold, 
as well as for those that remained 
in his possession. Featherston- 
haugh V. Johnston. Page 237 

2. The bankrupt assigned % policy 
of assurance to the Deftmdant; 
the company, however, consider- 
ing it invalid, paid to the Defend- 
ant half of the sum insured as a 
gratuity^ ^ on his** giving up the 
policy. In an action of trover by 
the assignee of the bankrupt to re- 
cover the value of the policy: 
Held, that the value of the parch- 
ment only, and not the sum gra- 
tuitously paid, was recovpable. 
WellSf Assignee of Hayes^ a Bank- 
rupt, V. Wells. 264? 

TRUSTEES. 

Crown Grant, 2. Execution. 
Pleading, 14. Power. 

TURNPIKE. 

1. A local turnpike act imposed spe- 
cific tolls on carriages in propor- 
tion to the breadth of their wheels, 
such tolls being 'encreaSed in pro- 1 
portion tp, the narrowness of the 
whefcls, drtd^.*being highest where 
the wheels were of less breadth 
than six inches: Held, that the 
carriages subject to such tolls were 
exempted from the additional toll 
imposed by the latter part of the 
2Sd section of the statute 13 G. 3. 
c. 84. (General Turnpike Act,) 


and that the local act virtually 
repealed that section. Jlidge 
and Others v, Garlick and Others. 

Page 424 

by a section of a turnpike act, 
carriages laden with materials for 
repairing roads were exempted 
from toll in the parishes in which 
the materials were to be used, or 
were procured; and by the same 
section, carriages laden with ma- 
nure or lime were also exempted.' , 
By the following section, the trus- 
tees under the act were empow- 
ered to compound with persons 
residing in one parish and occupy- 
ing lands in an adjoining parish : 
Held, that the exemption in favour 
of carriages laden with manure or 
lime was general, and not confined 
or restricted by the preceding part 
of the section containing the ex- 
emption, or by the following sec- 
tion. Higginbotham v. Perkins. 
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u 

UMPIRE. 

See Award, 4. 

UNDERWRITERS. 

See Insurance. 

USE AND OCCUPATION. 

And see Administrator. 

The Defendant, in 1799, agreed to 
take the premises for seventeen 
years, 
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years, at a yearly rent, and en- 
tered. In 1813, the Plaintiffs con- 
tracted to sell the fee to who 
thereupon bought from the De- 
fendant the residue of his term, 
and, without the assent of the 
Plaintiffs, put in a new tenant, who 
occupied for two years. The con- 
tract for sale of the fee was then 
rescinded: Held, that the Plain- 
tiffs were entitled to recover from 
the Defendant, in an action for use 
and occupation, the rent from 1813 
to the end of the original term, as 
there had been no surrender in j 
writing of his interest, and as the 
Plaintiffs had not assented to the 
change of tenancy. Matthews and 
Another v. Savoell, 270 


V 

VARIANCE. 

See Pleading, 3. 7. 9, 10, 11. 14, 
15, 16. 19. Practice, 16. 

VENDOR AND VENDEE. 

If a vendor has time until a given 
day to deliver goods, and on a 
prior day, when the prices ifre low, 
he refuses to proceed with the 
contract, after which the price 
rises, the purchaser, not rescinding, 
is entitled to recover the difference 
between the contract price and the 
higher price which the goods bear 
on the last day appointed for*the 
fulfilment of the contract. Leigh 
v. Paterson* 510 


VENUE- 

And see Pleading, 6! Practice, 

10 . 

In an action directed( by ihe Vice- 
jDhancellor to try the validity o£>*<*a 
commission of bankrupt, it being 
sworn by the Defendant, without 
comradiction by the Plaintiff, (the 
bankrupt,) who had laid the venue 
in Middlesex, that previously to 
the issuing of the commission the 
Plaintiff had resided in Yorkshire ; 
that all his dealings had taken 
place in Yorkshire and its vicinity ; 
and that all the Defendant's wit- 
nesses resided there, and the Plain- 
tiff not having disclosed by affidavit 
that he had any material evidence 
t(| give in Middlesex, the Court 
allowed the Defendant to change 
the venue to Lancaster on payment 
of costs. Parker v. Eastvoood* 

Page 635 

VERDICT. 

See Special Verdict. Practice,!. 

VICARAGE. 

See Dilapidations. 


w 

WAIVER. 

See Promissory Note, 1. 

WARDEN OF THE FLEET. 
See Pleading, 13. Practice,?. 19. 

wAhe- 
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WARRANT OF ATTORNEY. 


• WAR^feHOUSEMAN. 

O 

A,f i?., C,,.ahd D., in partnership as 
carriers, a^eed with 5. and Co. of 
Frome, to ^arry goods from Xo«- 
don to Frome f where they were' to 
be deposited in a warehouse be- 
longing to the partnership at ^ronie, 
where A» resided, withoin* smy 
charge for warehouse-room, till it 
should be convenient to S. and Co. 
to take the goods home. Goods of 
S. and Co. carried by the partners 
from Loridbn to Frome under this 
agreement, were deposited in the 
warehouse at the latter place, and 
destroyed by fire : Held, that the 
partners were not liable to S, and 
Co. for the value of the goods burnt; 
and that A* having paid the anJount 
of the loss to S. and Co., had paid 
it in his own wrong, and was not 
entitled to contribution from his 
partners. In the Matter of Webhy 
Wallington, Bro’wUt and Brice, 

Page 413 


WARRANT. 

See Distress. 

WARRANT OF ATTORNEY. 

1. l£A.t under arrest at t tie suit of B, 

givvoM^ sherift'’s officer in 

whose custody iie is, a warrant of 
attorney for a debt due to C., such 
warrant will be void, if no attorney 
be present at the execution on the 
part of A, Faulkner y, Emmett, 

233 

2. The Defendant executed a war- 
rant of attorney to enter up judg- 

5 


ment, with the usual release of 
errors and defeasance, and signed 
an undertaking, written beneath 
the defeasance, that no writ of 
.effor should be brought. The 
Plaintiff revived the judgment by 
scire facias^ to which the Defend- 
ant pleaded, and the Plaintiff had 
judgment, whereupon the Defend- 
ant brought a writ of error, which 
the Court of C. P., on motion set 
aside ; the Defendant having con- 
tended, first, that this was a release 
of error, and ought to have been 
pleaded ; and, secondly, that it did 
not apply to the judgment on the 
scire facias, Baddely v. Shafto, 
Page 434 

3. yl.and B, gave a joint and several 
bond, and a warrant of attorney for 
jointly and severally confessing 
judgment thereon to C. for securing 
an annuity, payable by B. to C. 
After execution by A, and i?., an 
omission of one of the Christian 
names of A, in the bodies of the 
instruments was discovered, and 
was supplied by interlineation by 
the attorney of the grantee; and 
the instruments so altered were 
re-executed by A,f but not by B. 
A, was sued on the bond in K. B., 
pleaded the judgment, and defeated 
the action. The Court of C. P. 
refused, on motion by A,^ to set 
aside the securities ; firsty beOaiise 
he had assented to the alteration ; 
and, secondlyy because he had re- 
cognised the validity of the judg- 
ment by pleading it. Coke and 
Anoihery Executors of CricJcy v. 
Brummell and Radcliffe, 439 
WAR- 



WORK AND LABOUR, 

WARRANTY. 

See Pleading, 15. 

WITNESS. 

See Evidence, 2. 7. Practice, t>. 
13. 23. 28. 

WORK AND LABOUR. 

And see Evidence, 4*. 

An action for work and labour can- 
not be brought for printing a work 
distributed weekly as a newspaper, 
unless the printer comply with the 
provisions of the statute 38 O. S. 
c. 78. Qiuire, whether the action 
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could be maintained <by a prjnter 
of intermediate numbq^ (th^^rst 
and last numbers being ^inted by 
another person) of a J^olu^e of a 
work published half- 3 rearly, if thj 
name of the printer of the first and 
last numbers was printed at the 
bcglfcning and end of the volume. 
Mamhant v. Evans. Page 142 

WRIT. 

See Practice, <8. 

WRIT OF ENQUIRY. 

See Costs, 2. 


THE END. 
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